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The  cases  re-reported  in  tliis  volmne  will  be  found 
originaUy  reported  in  the  following  State  Beports: 

Maryt^aud  Rsfobts. VoL  81.  1869. 

MAfl2/kCHTT8BTT8   BbFOBTB.      .      .      .  VoL  101.  1869. 

MiomaAH  Bbfobts. VoL  18.  1869. 

MiA^'fBCTA  Rbpobts. VoL  14  1869. 

MiBtfOUBi  RsFOBTa. Vols.  44,  48.  1869, 1870. 

Nbw  Yobk  Rbpobtsl Vols.  89,  4a  1868, 1869. 

Pknnstlvahia  Statk  Bkpobtb.     •  Vols.  60,  61.  1868, 1869. 

Grarah's  VnemA  Bbfobtsl      •  VoL  19.  1869, 187a 

WSST  VlBCOHIA  BlFOBTB.     .     .     .  VoL  S.  1809. 
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16  SOHIDUUB. 

(I  m]»  1  HiIl€llL)M;  (2flQl,  1»  2KI1  Oh.)  87;  (2  fESL  Oh.)  89;  (SHUI, 
1  Bfl^,  1  Biley  Oh.,  2  mil  Oh.)  80;  (Ihidl»7)81;  (Bioe)88;  (Chsvet) 
84;  (1  McMqIL)  86;  (1  MdMidL  B^»  2  H^dCulL)  87;  (2  MoMulL,  1 
4pMnEq.)89;  a  8pa»»  1  8p6«  Bq.)  4€^  48;  (1  Rich.  Bq.,  1  Bioh). 
28pem)48;  (1,  2 Bieh.,  1,  2 Bieh.  Bq.) 44;  (2,4Bidu)46;  (2Bicli. 
Bq.)46;  (1  Strob.  Bq.»  1.  2 Strob.) 47;  (2;  8 Strob.,  2  Strob.  Bq.) 48; 
(8,  4  8tnb.,  8  Strob.  Bq.)  61;  <4^  5  Btrob.,  4  Bieh.,  4  Strob.  Bq.)  68; 
A  4  Bioh.  Bq.,  4^  fi,  6  BidL)  66;  (4  Badu  Bq.,  5  Bkh.)  67;  (fi,6BidL 
Bq.,  4  BidL)  60;  (6^7Bieh.  Bq.,  7,  8  Biflh.)  88;  (7,  8  Bieh.  Bq.,  8^  9 
Biflfa.  L.)  64;  (9,  lOBkh.  L.)  67;  A  OBich.  Bq.,  10^  11  Bleh.  L.)  70; 
(10  Bidi.  Bq.,  11  Biflh.  L.)  78;  02  Bkh.  L.,  11  Bush.  Bq.)  76;  (12Bieh. 
L.,  11, 12  Bich.  Bq.)  78;  (12  Bidi.  Bq.,  18,  M  Bioh.  L.)  91;  (18  Bieh. 
Bq.,  14,  15  BidL  L.)  04;  (15  Bioh.  L.,  1  &  0.)  Oa 

Tnnann— (1  Owt)  8;  (I  Oodce,  2  0?wt)  6;  (3,  4,  5  Hay.)  0;  (FBok)14; 
(ML  kY.  17;  (1,  2,  8  Y0rg.)84;  (4,  5  Yerg.)  86;  (6^  7  Yeig.)  87; 
8  Yerg.)  80;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  MeigB)  88;  (1  Hnmph.) 
84;  (2  Hmoph.)  86,  8**;  (f  ^-imph.)  80;  (4  Humph.)  40;  (5  Hm^) 
48;  (6 Hii]Hph.)44;  (7  finaipA.)46;  (8  Hiimph.)47;  (8, 9  fiiiiBph.)40; 
(9, 10  Humph.)  61;  (10,  11  Humph  )  68;  (1  fiwin)  66, 67;  (2Swmi)  68; 
(I8ne6d)60;  (1,  2 eiwec)  88;  (2(Bheed)64;  (3Siieed)66;  (^48]wed) 
67;  (4,  5  Sneed)  7C;  (5  aneed,  1,  2  Hadl)  78;  (2;8Head)76;  (lOold- 
well)  78;  (2  Oolf  woL) ^^;  (\  I  CdUhvdl) 01;  (4,  5 Odldvell) 04;  ((^  6 
OoldweU)  Oa 

Tkas~(1)46;  (2)47;  (4.)  40;  (4,5)61;  (6^6)66;  (6)66;  (7,8^9)68; 
(9,  10,  11)  60;  (11, 12,  18)  68;  (13^  14, 15)  66;  (16^  17,  18)  67;  (18, 19, 
20)  70;  (20,  21,  22)  78;  (22)  76;  (23»  24)  76;  (25^  25  Bapp.)  78;  (28) 
80,88;  (26.27)84;  (27)86;  (28)01;  (29,86)04;  (80,  31)  Oa 

VnxoMT— (1  N.  Ohip.,  1  D.  Ohip.)  1;  (1,  2  Tyler)  8;  (1  D.  Ohip.)  6, 18; 
(1  Aik.,  2  D.  Ohip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  10,  81;  (3)  81,  88;  (4) 
88»84;  (6)86;  (6)87;  (7)80;  (8)80;  (9)  81;  (10)  88;  (11)  84;  (12)86; 
(13)87;  (14)80;  (15)40;  (16,  17)48;  (17,  18)44;  (18, 19)46;  (19)47; 
(20)  40;  (20,  21)  60;  (21,  22)  68;  (^  23)  64;  (23)  66;  (24, 26)  68;  (25^ 
26)  60;  (26,  27)  68;  (27,  28)  66;  (28»  29)  67;  (29)  70;  (30,  31)  78;  (31, 
82)  76;  (32,  33)  78;  (33, 34)  80;  (35)  88;  (35,  36)  84;  (36,  37)  86;  (37, 
88)  88;  (3%  89)  01;  (39, 40)  04;  (41)  Oa 

TntomiA— (1  Jeff.,  1,  2  Wash.,  1,  2  OaO)  1;  (3, 4,  5  (M)  8;  (1,  2  Hen.  k  M., 
60aU)8;  (4  Hen.  ft  M.,  1  Mnnf.)  4;  (1  Va.  On.,  2, 8Muil)6;  (4  Mtinf.) 
6;  (5  Mnnl)  7;  (6  Mnnf.)  8;  (1  Gihn.)  0;  (1  Band.)  10;  (2  Band.)  14; 
(3,  4,  Band.)16;  (5  Band.)  16;  (6  Band.)  18;  (1  Leigh)  10;  (2  Lei^)  81; 
(8 Leigh) 88;  (3,4Lei^)84;  (4Lei£^)86;  (5 Leigh) 87;  (6Lei|^)80; 
(7  Leifi^)  80;  (8  Leigh)  81;  (9  Loigh)  88;  (10  Lsigh)  84;  (11  Lei^)  86; 
(ll,12Leigh)87;(lBob.)80,40;(2Bob.)40;(lGflatt)48;  (2Giatfe.) 
44;  (3Gratt.)46;  (4aiatt.)47;  (4, 5  Cbatt)  60;  A4Gntt.)68; 
(7GfSfeL)  64;  (7,  8  Gntt)  66;  (9Qfatt)  68;  (9,  lOGnufct)  80;  (11 
Gzatt)  68;  (12  Qfatt>66;  (18  <3xatt)67;  (180n*t)  70;  a^Ovaftt)  78; 
(U  G^tt )  76;  (15^  16  Qiatt )  78;  (16  Ghatt)  9a,9€,Mi07  Qfaftk)  01, 
04;  (18  Ontt)  08;  (19  Gbatt)  100. 

Wmt  VnannA-^l)  86^  01;  (2)04;  (2;  8)06;  (8)10a 

WaoomnMl  P^)  30,  40^  48,  44;  (2  Pin.,  1  Ohaad.)  68;  (|^  6  Fb..  S^  8 
0hattd.)64;  (3  Fin.)66;  (1, 2)  60;  (8)  68;  (4)  66;  (5) 68;  ff)  70;  (7)  78; 
(7,  8,  9,  10)  76;  (10,  11,  12)  78;  (13,  14)  80;  (15, 16)  88;  (1^  17)  84; 
07, 18)  86;  (19,  20)  88;  (20,  21)  01;  (21,  22)  04;  (22;  28)  90. 
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CASES  REPORTED. 


T.  MvMon Neg.kutnmmU...  18  Mich.  906  . .  . .  166 

AdamT.  Homeyw • Skipping 45  Mo.  646. 391 

A11«a T.  BMUon tHeOmmU. 44M0.263. 282 

Arnot  ▼,  Alearandwr Landlord  and  tm'k  44  Mo.  26 252 

At^-jrodY   FiAk Qmirada 101  Mass.  863. ... .  124 

BaboookT.ObM remhrandvmdee.  61  PIl  St.  427....  664 

B«ikof(>mmi«««T.Bogy....)^;5^^  247 

Bank  of  ExDgBton  ▼.  ELtingo BncuUonB 40N.  Y.  391 516 

BeTge/s  Appeal HmAaad and w^t.,  60 P^.  St.  408....  578 

Billgerry  ▼.  Branch  and  Sona War 19  Gntt  893 679 

Bloss  V.  Flymale Treapau 3  W.  Va.  393...  752 

Bnckett  V.  Edgerton Saks 14  Minn.  174  . . . .  211 

Bradley  V.  Aldiioh Damage$... 40 N.  T.  604.....  528 

BnwksandOnneT.  CloinmonwlthJ7omteMie 61  Pa.  St  352....  645 

Bnckleyv.  GanreU Innmmee 60  Pa.  St.  333....  5G4 

Barnham  v.  SeaYeraa Infancy 101  Mass.  360 123 

Bortv.  Dewey Sales. 40N.Y.283 482 

Botcher  7.  Yoenm Bam  fids  pmfXrs.  61  PIl  St.  168. . . .  625 

Otmpan  V.  Godfr^ |  ^^"'^''^'SaiiiteiM  f  WMich.27 133 

CSapehart  ▼.  Rankin. CatOratU 8W.Va.071...  799 

Carpenter  T.  Millar WWm SW.Va.  174...  744 

Chapline  V.  Conani PatrimBnaip SW.Va.  607...  766 

Commeree  Bank  ▼.  Bogj |  ^^^^^^^StmmU  \  **Mal3 247 

Commonwealth  T.  MaalMB BanMds 101  Mass.  1 89 

CraigY.Parida Owmwiy 40N.  Y.  18U....  469 

Crawford'a  Appeal Oj^ 61  PIl  St.  62. . . . .  609 

Gromw^  ▼.  HewitI Nag,  fartrnwawfi, . .  40N.  Y.  491 627 

Onrrant  T.  Fiak Owiinrfa. 101Ma«.868 124 

AM.  Dno.  Toii.  C-4  17 


18  Cases  Reported. 

Naxs.  Subject.  Rbpobt.  Pass. 

Daakel  ▼.  Hnntor Married  women  ...  61  Pa.  St.  382.. . .  661 

Dayenport  Nat.  Bank  y.  Homey er.  Common  carrkrt, . .  46  Mo.  145 363 

Delaware  Diyision  Canal  Co.  ▼.  J  »r  •                          isixn     a^  oc^  bta 

Commonwealth.                          \Nu$Banee 60  Pa.  St.  367  ...  570 

Dodson  V.  Ball Trusts 60  Pa.  St.  492.  . .  586 

Dryden  ▼.  Hanway Truais 31  Md.  254. .... .  61 

Erasty.  Hudflon  River  R.  R.  Co.. i^aifrtxui* 39N.  V.  61 405 

Evans  ▼.  Hamrick Lamdlord  and  UtCU  61  Pa.  St  19 595 

PUley  V.  Faasett Trade-marh 44  Mo.  169 275 

^''^^j!^^^^^''^^^'^\AUachme^ 31  Md.  38 53 

First  National  Bank  of  St.  Panl  j 

V.  County  Commissianert  of  vBondi 14  Minn.  77 194 

Scott  Coonty.  ) 


Uanrin's  AdmV  v.  Williams Willi. 44  Mo.  465 .314 

^cT^.l^^en'^'^'^^'^^}^^^^^ 60Pa.St   -H    .  5<« 

Gibson  v.  Chouteau CourU 45  Mo.  171 3i*0 

Goetz  V.  Foos Statute  qf/ramdi,.  14  Minn.  265 2lS 

Goodman  v.  Hannibal  etc.  R.  R.  Co.Fixtures 45  Mo.  33 V,^fs 

Graham  v.  Pierce Co-tencmqf 19  Grott.  28      .    .  ti68 

Greeve  v.  Coffin Deeds — taxation, . .  14  Minn.  346  ....  229 

Griggs  V.  Fleckenstein Negligence 14  Minn.  81 199 

Gi-umley  v.  Webb TrusU—agenqf .  . .  44  Mo.  444 o04 

Guile  V.  McNanny Attachment 14  Minn.  520 244 

Halls  Appeal ContracU 60  Pa.  St.  458...  5S4 

Uelme  v.  Philadelphia  L.  Ins.  Cki.. Insurance 61  Pa.  St.  107 ... .  021 

"Ne^^TtK  r^'^''"'^  ""*  f^^*"-^' W»  M.«.  640.....  .27 

Hilsdorf  v.  City  of  St.  Louis Corporations 45  Mo.  94 3o2 

Hoopo's  Appeal WUls 60  Pa.  St.  220.. . .  502 

Hoi^nandWifev.MaffittandJp^,^^ 14  Mimi.  289 222 

Huntt  V.  Townshend Trusts 31  Md.  336 03 

Johnson  v.  Bruner MaHerand  servant,  61  Pa.  St.  58 613 

Kingston  Bank  V.  Eltinge Executions 40  N.  Y.  391 516 

Kirby  v.  Bmns Husband  and  to(/e.  45  Mo.  234 376 

Koch  V.  Branch  and  Crookos Sales — agency 44  Mo.  542 3*24 

Kupferle  ads.  State Quo  warranto 44  Mo.  151 205 

Lathrop  v.  Clapp Contempt 40  N.  Y.  328 493 

LeRoyv.  East  %ginaw  City  R'y.7Vuxi<»ofi 18  Mich.  238 162 

Lister  v.  Allen Agency 31  Md.  543 78 

Macloon  ads.  Commonwealth Homicide 101  Mass.  1 89 

Mali  V.  Lord     Master  and  eervani.  39  N.  Y.  381 448 

Maun  V.  Lewis Vendor  and  vendee,    3  W.  Va.  215. . .  747 

Marston  v.  Brashaw Acknowledgments,  .  18  Mich.  81 152 

Martin  ▼.  Hamlin Ikeds 18  Mich.  354. ....  181 


Cases  Repobtbb.  19 

Mamb.  Subject.  Bbpobv.  Paos. 


^^^«dVirifeT.Ptek««dJ^,,,^5j^ 14Mum.l3 183 

"lC'lL^S*^"°^*^K-— »NY.« 400 

McCartney  ▼.  Garnhart Trade^marht 46  Mo.  fi93. 397 

McCluig  V.  Howard StaL  qf  laniiaUoM.  46  Mo.  365 378 

Meagher  ads.  Stat6 Ex'n  and  adm'n , .  44  Mo.  356 298 

Mechanics'  Wk  v.  Merchants  BIl  .Carporaiknu 46  Mo.  513 388 

^^l^^'^^^'^*-^-^^-  J2^€X,..«^r«n,€^                          287 

Merchants'  eto.  Ins,  Ca  ▼.  Camn*Inturanee 46  Mo.  142 361 

"^"^^^  i^:'^,^   ^'\Banksandbanking,mM^2Sl 120 

Milbnm  V.  BeUoni i.Salea. 89N.  Y.  53 403 

Miller  ▼.  MiUer Co4emmeg. 60  Pa.  St.  16 538 

Mills  V.  Mills <hidra€t8, 40N.  Y.  543 536 

Moor  V.  Foliom Neff,  huintmaUi, . .  14  Minn.  340  ....  227 

Morton  ▼.  Preston Trover 18  Mich.  60 146 

Mnrphy  ▼.  Wilson AsaauU 44  Mo.  313 290 

MyerY.  OrafOin 8alea 31  Md.  350 66 

NelKm  V.  Brodhack Ejectment 44  Mo.  696 828 

^Z^Y&^:^^'0^^^' V*--^ 89N.y.46 400 

Northern  Central  R'y  Co.  ▼.  State.  A^«g<^«M« 81  Md.  867 69 

CFlahertyT.  Union  Hailway  Co..^69/i^efice 45  Mo.  7G 343 

PaciBo  Railroad  Ca  t.  Seely Bailroads 46  Mo.  212 369 

Palmer  v.  Harris Trade-marhi 60  Pa.  St.  166 557 

Patten  v.  People JIamieitle 18  Mich.  314 173 

Pattison's  Appeal Statute qf /ramds . ,  61  Pa.  St.  294....  637 

PharesT.  State Office  and qficers  , .  3  W.  Va.  567 777 

Potter  ▼.  Cromwell Fixiures. 40  N.  Y.  287 485 

Pratt  V.  Morrow CotUracta 45  Mo.  404 381 

Prince  y.  Boston  eto.  R.  B.  Corp.. ^acft>r« 101  Mass.  i>12. 129 

Pnmpelly  V.  Phelps Vendor  and  vemlee,  40  N.  Y.  59 463 

Rand  v.  Hale Neg.  intirumenie. . .     3  W.  Va.  496...  761 

*"larr»d1imiaL  *•  *^  "•  (*-««»*• WGr.tt.864....  670 

Robaon  v.  Swart Warehoumnm . . , .  14  Minn.  371 238 

Ryan  V.Brown Waiere 18  Mich.  196 154 

Saline  Connty  Snbscriptioiiy  In  n.Certtoroiri 46  Mo.  62 337 

Schooley  v.  Romain Mortgagee 81  Md.  674 87 

Scranton  v.  Clark 8ak$ 89  K.  Y.  22a....  430 

Seely  v.  Alden Damaga 61  Pa.  St  302....  642 

Sharpe  V.  Bellis Neg,  hntitrumeiae, , .  61  Pa.  St.  69 618 

^^'propeUer ^i^""^^^    ^^^  \o<nnrncn  carriere  ..  60  Pa.  St.  109.. ..  644 

Shinu  V.  Bodine Crmtraete 60  Pa.  St.  182. .. .  560 

'^5Bls:rofK:l'''^-f'«>'^ "^d^oe 73 
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K^T.  V«lo«  Ofl  Mid  Mm.  J^^^^ 61  P^St  «....« 

Smith  ▼.  Cooke Parinenk^ 81  lid.  174 58 

Smith  ▼.  Waahingtoii  GuHight  Oai9e^<2f. 81  ICd.  IS 49 

Smoot  V.  Cook Tnmr ZW^Ym,  ITS...  741 

^"^P^STc/^^^  **Ma71 255 

Spraights  Y.  Havky MoHgagm 8SN.T.  441 462 

State  V.  Kupferle Qvowamm§9 44 Mo.  154. 

Statev.  Meaf(her X^nandaim'n..  44 Mo.  856 

Sioddert  ▼.  Waid TamUm tt  Md.  668 63 

Stover  V.  Jack Waien. 6D  Fa.  St.  886.. . . 


Taylor  V.  Bradley.. LamMardemdim*i.  80 H.  Y.  129.....  415 

Thayer  V.  Thayer if  or '^  oner  dlfa^roa  101  Man.  Ill 110 

Tinicnm  Fishing  Go.  T.  Owter. ...  fFolen. 61  Fa.  St.  21 597 

Tompkins  ▼.  Vintrooz Tretpam 8  W.  Va.148...  735 

Town  V.  Washbom OmvtraeU 14Miiin.868 219 
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Smith  v.  Washington  Gaslight  Company. 

rsi  Mabtlahd,  12.] 

Iv  EQfnrr,  as  at  Law,  Skt-oit  la  only  Allowkd  wheit  there  ia  a  nm* 
tuality  in  the  demands,  and  the  amounts  are  liquidated  and  certain. 

MxRX  Claim  ov  Unliquidatbd  and  Uncsstadt  Damages  oannot  bi  Sb 
orF  against  an  undisputed  judgment. 

To  Authobizb  SiET-oir,  the  debts  must  be  between  the  parties  in  their  own 
rights,  and  must  be  of  the  same  kind  or  quality,  and  be  clearly  Mcer- 
tained  or  liquidated. 

SsT-oir,  Want  ow  Jusisdiction  to  Entorob.  —  The  plainti£f  was  located 
and  doing  business  in  Washington  City,  and  recovered  judgment  in  a 
ooort  of  Baltimore.  The  defendant  had  a  claim  for  damages  growing 
ont  of  the  same  transaction.  Held,  that  the  mere  fact  that  the  pUintiil 
was  a  non-resident  of  Baltimore  did  not  give  the  court  of  equity  of 
that  city  jurisdiction  to  restrain  the  judgment  against  the  defendiant, 
and  to  enforce  a  set-off. 

Bill  in  equity  for  an  injunction  to  restrain  execution  on  a 
judgment  at  law,  and  praying  that  so  much  of  the  complain- 
ant's claim  might  be  set  off  as  would  be  necessary  to  extin- 
guish said  judgment  The  application  for  an  injunction  was 
refused,  and  the  complainant  appealed.  The  material  facts 
appear  in  the  opinion. 

Robert  J.  Brent,  for  the  appellant. 
Edward  Otis  HinUey,  for  the  i^pellee. 

By  Court,  Alvet,  J.  The  biU  in  this  case  was  filed  to  ob- 
tain an  injunction  to  restrain  execution  on  a  judgment  at  law, 
and  to  have  such  judgment  extinguished  by  set-off  of  alleged 
damages  to  which  the  appellant  is  supposed  to  be  entitled,  as 
against  the  appellee. 

▲m.  Dbg.  Vol.  0-4  m 
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Without  determining  whether  th^  appellant's  right  to  tha 
damages  alleged  is  not  concluded  by  the  decision  of  the 
preme  court  of  the  District  of  Columbia,  recently  affirmed 
appeal  by  the  supreme  court  of  the  United  States,  in  the  case 
of  the  appellant  against  the  appellee  for  specific  performance, 
and  compensation  in  damages  for  partial  non-performance  of 
the  contract  in  regard  to  the  gas-tar,  we  shall  inquire  whether 
the  damages  claimed  by  the  appellant  in  this  case,  under  the 
facts  disclosed,  form  the  proper  subject-matter  of  set-off  to  tha 
judgment  against  him. 

Taking  the  allegations  of  the  bill  as  true,  as  we  are  required 
to  do  on  this  application,  the  case  stated  forms  no  ground  for 
the  relief  sought. 

Set-off  in  equity  is  allowed  upon  the  same  general  principles 
as  at  law.  There  must  be  mutuality  in  the  demands,  and  the 
amo^ints  should  be  liquidated  and  certain.  And  while  the 
practice  in  equity  may  be  more  liberal  than  at  law  in  respect 
to  'Qutual  credits,  set-off  can  no  more  be  allowed  in  equity 
than  at  law,  in  cases  of  demands  for  uncertain  damages,  as 
on  breaches  of  covenant,  or  for  torts. 

The  principles  governing  courts  of  equity  upon  this  subject 
were  very  fully  expounded  by  Chancellor  Kent,  in  the  case  of 
Duncan  v.  Lyon,  3  Johns.  Ch.  359;  and  in  tracing  the  doc- 
trine, the  chancellor  says:  "The  doctrine  of  set-off  was  bor- 
rowed from  the  doctrine  of  compensation  in  the  civil  law. 
Sir  Thomas  Clarke  shows  the  analogy  in  many  respects  on 
this  point  between  the  two  systems;  and  the  general  rules  in 
the  allowance  of  compensation,  or  set-off  by  the  civil  law,  as 
well  as  by  the  law  of  those  countries  in  which  that  system  ia 
followed,  are  the  same  as  in  the  English  law.  To  authorize  a 
set-off,  the  debts  must  be  between  the  parties  in  their  own 
rights,  and  must  be  of  the  same  kind  or  quality,  and  be  clearly 
ascertained  or  liquidated.  They  must  be  certain  and  deter- 
minate debts:  Dig.  16,  2,  De  Compensationibus,  Code,  4,  31,  14. 
and  Code,  5,  21,  1;  Ersk.  Inst.,  vol.  2,  525,  527;  Pothier  Trait 
des  Oblig.,  Nos.  587-605." 

And  Mr.  Justice  Story  states  the  rule  in  very  much  the 
same  terms,  and  says  what  appears  to  be  established  by  all 
the  authorities,  that  the  mere  existence  of  cross-demands  will 
not  be  sufficient  to  justify  a  set-off  in  equity;  and  that  it  is 
only  when  the  party  seeking  the  benefit  of  it  can  show  soma 
equitable  ground  for  being  protected  against  his  adversary's 
demand  that  set-off  in  equity  will  be  allowed:  2  Story's  Eq. 
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Jur.,  sees.  1436,  1440,  1441;  WhiU  t.  O'Brien,  1  Sim.  &  St. 
551;  Rawson  v.  Samaely  1  Craig  &  P.  172. 

The  judgment  here  sought  to  be  enjoined  and  extinguished 
by  set-off  was  voluntarily  confessed,  and  there  is  no  question 
as  to  the  legality  of  the  claim  upon  which  it  was  founded;  and 
the  effort  now  is  to  have  set  off,  as  against  such  judgment,  an 
unliquidated  and  uncertain  claim  of  damages  alleged  to  have 
accrued  by  reason  of  the  negligent  or  fraudulent  conduct  of 
the  appellee's  officers  and  agents.  But  it  is  clear  such  ground 
of  claim  are  matters  of  wrong,  sounding  in  unliquidated  dam- 
ages, and  therefore  not  the  proper  subject  of  set-off;  for,  as 
was  said  by  Chancellor  Kent,  in  Murray  v.  Tolandy  3  Johns. 
Ch.  575,  when  speaking  of  the  right  to  set  off  a  similar  unliqui- 
dated  claim,  '^such  misconduct  is  properly  to  be  inquired  into, 
in  a  distinct  suit  for  that  purpose;  and  so  it  was  decided  in 
Winchester  v.  HackUy^  2  Cranch,  342.  It  is  also  a  subject  of 
legal  and  not  of  equitable  jurisdiction."  And  being  so,  it 
would  be  unreasonable  to  delay  the  appellee  in  the  collection 
of  its  judgment  until  an  action  may  be  brought  against  it  by 
the  appellant  to  try  the  question  of  the  right  to  the  damages 
proposed  to  be  set  off.  It  is  true,  one  judgment  may  be  set  off 
against  another,  but  not  a  mere  claim  of  unliquidated  and  un- 
certain damages  on  the  one  side,  and  an  undisputed  judgment 
on  the  other.  For  such  an  instance  of  set-off,  no  case  has  been 
produced,  and  we  suppose  none  can  be  found. 

But  the  appellee  is  a  corporation  incorporated  by  the  Con- 
gross  of  the  United  States,  and  established  in  the  District  of 
Columbia,  where  the  transactions  occurred  out  of  which  the 
supposed  claim  for  damages  arose;  and  the  appellant  con- 
tends that  the  non-residence  of  the  appellee,  and  the  non-sub- 
jection of  it  to  the  jurisdiction  of  the  courts  of  this  state, 
constitute  a  special  equity,  or  an  equitable  ground  for  being 
protected  against  the  judgment  threatened  to  be  executed. 

To  this  proposition,  as  applicable  to  the  case  before  us,  W6 
cannot  assent. 

It  is  not  pretended  that  the  appellee  is  insolvent,  nor  that 
redress  for  any  wrong  that  the  appellant  has  suffered  may  not 
be  had  in  the  courts  of  the  United  States  exercising  jurisdic- 
tion over  the  District  of  Columbia.  The  transactions  be- 
tween the  appellant  and  appellee  took  place  in  the  District  of 
Columbia,  and  there  is  the  appropriate  place  for  their  investi- 
gation. The  mere  fact  that  the  appellee  is  located  and  doing 
business  in  the  city  of  Washington  does  not  give  a  court  of 
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^uity  here  jurisdiction  to  restrain  the  judgment  against  the 
appellant,  and  to  enforce  a  set-off.  Of  that  question  the  caae 
of  BeaU  v.  Brown,  7  Md.  393,  is  conclusive;  and  indeed  it  was 
conceded  by  the  appellant  that  if  the  doctrine  of  that  case  be 
applied  to  thiS)  he  could  have  no  standing  in  court. 

It  was  contended,  however,  that  the  decision  in  BeaU  v. 
Brawn,  supra,  asserted  a  doctrine  very  much  broader  than  the 
requirements  of  the  case,  and  that  its  authority  should  be 
restricted  to  what  the  facts  required  of  the  court  to  decide. 
But,  upon  examination  of  the  case,  we  fail  to  discover  that  the 
court  decided  any  proposition  that  was  not  fairly  and  fully 
presented.  Nor  is  that  case  at  all  singular  or  anomalous,  as 
seemed  to  be  supposed  by  the  appellant's  counsel. 

In  the  case  of  Murray  v.  Toland,  3  Johns.  Ch.  569,  before 
referred  to,  it  was  insisted  that  set-off  should  be  allowed,  be- 
cause the  complainant  might  have  difficulty  in  obtaining 
satisfaction  of  his  demand  of  a  party  who  resided  in  Spain,  if 
the  latter  were  permitted  to  recover  judgment,  and  withdraw 
the  fund  in  question.  But  Chancellor  Kent,  in  answer  to  the 
application,  said:  "Such  a  principle  would  check  all  suits  at 
law,  and  extend  the  doctrine  of  set-off  to  every  possible  case, 
if  it  so  happened  that  the  plaintiff  at  law  was  not  within  the 
jurisdiction  of  the  court.  The  inconvenience  of  following  a 
party  to  his  place  of  residence  abroad  does  not  appear  to  me 
to  be  of  itself  a  sufficient  ground  for  departing  from  the  set- 
tled doctrines  of  the  court.  The  court  cannot  be  governed  by 
the  mere  question  of  comparative  convenience.  What  would 
be  proper,  if  the  party  resided  in  a  country  where  there  was 
no  regular  law  or  justice,  or  where  he  was  absolutely  inacces- 
sible, is  not  a  point  before  me.  A  residence  at  Cadiz  is  surely 
act  such  a  case;  nor  is  Spain,  with  all  her  infirmity,  to  be  put 
out  of  the  pale  of  civilized  nations.'' 

Entertaining  no  doubt  of  the  correctness  of  the  order  refus- 
ing the  injunction,  we  must  affirm  it,  with  costs  to  the  appellee; 
and  as  there  is  no  relief  obtainable  in  this  case,  the  bill  will 
be  dismissed. 

Order  affirmed,  and  bill  dismissed. 


What  GLAms  kat  bb  Sitbjbcts  ov  Sbt-oft:    WaOact  ▼.  FUmeffom^ 
Am.  Deo.  243»  and  note  245;  Trofford  v.  J7aZ4  82  Id.  689^  and  eatea  coUeoted 
in  note  592;  Fi^wm  v.  Carliy  80  Id.  456. 

BuKDBN  or  Pboov  is  on  DsrENDAXT  Plxaduiq  Sbt-otf  to  Show  thai 
ais  claim  filed  in  set-off  is  due  £rom  the  plaintiff  in  the  same  right  with  th« 
sanse  of  action  declared  on:  Lomill  ▼.  NeltoHi  87  Am.  Deo.  70S. 
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6sT-on  MAT  u  Baaesd  bt  LnnTAitoiiS:  JfcHn  v.  BfafhoeH  86  Am. 
Dec  206. 

SsT-on  m  £k)aiTT:  8m  iiilbum  ▼.  Ouifther,  SO  Am,  Dec  681;  Lodcwomi 
V.  BeciaaUh,  76  Id.  228;  Jhumav,  Jackmm,  85  Id.  289. 

JuDaMBfT  AS  Set-otf:  See  Porter  y.  Ztfcom*  83  Am.  Deo.  76;  iSMiM  t. 
Simmons,  91  Id.  771;  Lee  v.  Lee,  76  Id.  681.  There  can  be  no  aet-off  to  Jndg* 
ment  of  debt  not  in  jndgment:  Thorp  r,  Wtgrfcr^  93  Id.  789. 


First  National  Bane  of  Baltimobb  v.  Jagcebbs. 

[81  Ma&TLAVD,  8&J 

T^AT  Pabtt  is  80XD  Vf  Wbonq  Nams  IB  Mattxr  or  Dsmras  nr  Abaxs- 
XBHT,  and  is  waited  by  a  failure  so  to  plead  the  misnomer,  whether  the 
defendant  appears  or  makes  default. 

NoTwiTHSTAKDiNO  MiSNOicER  OF  DEFENDANT,  if  the  Writ  is  served  on  the 
party  intended  to  be  sned,  and  he  fails  to  appear  and  plead  in  abatement, 
and  suffers  judgment  by  default,  he  is  concluded,  and  in  all  future  liti- 
gation may  be  conneeted  with  the  suit  or  judgment  by  proper  sverments. 

FcnnrrxENTH  8bction  of  UinrsD  States  Bankrupt  Act  of  BIabch  2, 
1867,  Kefbrs  to  writs  of  attachment  when  used  as  meane  and  not  aa 
final  process. 

Attachmjsnt  Affects  All  Pbopertt  aitd  Credits  of  DcsfiOR  in  Hands 
OF  Oarhisheb,  or  which  may  come  to  his  bands  at  any  time  after  laying 
the  attachment,  and  before  triaL 

Appeal  from  the  superior  court  of  Baltimoro  City.  The 
material  facts  appear  in  the  opinion. 

William  Meade  Addison,  for  the  appellant. 

S.  Teaekle  WaXUsy  for  the  appellee. 

By  Court,  Milleb,  J.  The  appellee  obtained  a  jndgment 
against  William  B.  Lonnsbury,  on  the  12th  of  March,  1867,. 
for  11,620.30,  and  issued  an  attachment  by  way  of  execution 
therein,  which  was  laid  in  the  hands  of  the  First  National 
Bank  of  Baltimore,  as  garnishee,  on  the  27th  of  April  of  the 
same  year.  The  controversy,  as  shown  by  the  record,  is  solely 
between  the  attaching  creditor  and  the  garnishee.  The  case 
was  tried  in  August,  1868,  and  we  shall  consider  the  questions 
presented  by  the  exceptions,  without  reference  to  the  order  in^ 
which  they  arose  at  the  trial,  and  without  noticing  in  detail 
all  the  prayers  offered  by  the  appellant. 

The  true  name  of  the  defendant  in  the  judgment,  the  party 
intended  to  be  sued,  and  upon  whom  the  writ  was  served,  waa 
Wales  B.,  and  not  William  B.,  Lounsbury,  and  one  point  strenu- 
ously insisted  upon  in  argument  is,  that  the  judgment  being 
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against  William,  the  attachment  could  not  bind  the  assets  or 
credits  of  Wales.  To  the  garnishee's  plea  of  nuUa  bona  of 
the  said  W.  B.  Lounsbury,  the  plaintiff  replied  that  William 
B.  Loansbury,  the  defendant  in  the  judgment,  is  otherwise 
known  as  Wales  B.  Lounsbury,  and  that  the  said  Wales  B. 
Lounsbury,  W.  B.  Lounsbury,  and  William  B.  Lounsbury,  are 
one  and  the  same  person,  and  the  same  who  was  summoned 
in  the  original  case,  and  against  whom  the  judgment  was 
rendered,  etc.  It  was  proved  that  the  writ  was  served  upon 
Wales,  but  he  did  not  appear,  and  judgment  by  default  was 
obtained,  and  subsequently  duly  extended  by  the  court.  In 
his  application,  under  the  name  of  Wales,  for  the  benefit  of 
the  bankrupt  law  of  the  United  States,  on  the  27th  of  Feb- 
ruary, 1868,  he  returned,  in  his  list  of  debts,  the  plaintiff  as 
bis  creditor  on  this  judgment. 

There  is  no  doubt  that  where  a  party  is  sued  by  a  wrong 
name,  and  he  appears  to  the  suit,  and  does  not  plead  the  mis- 
nomer in  abatement,  and  judgment  is  rendered  against  him 
in  the  erroneous  name,  execution  may  be  issued  upon  it  in 
that  name,  and  levied  upon  the  property  and  effects  of  the 
real  defendant;  but  there  is  some  conflict  in  the  decisions, 
whether  the  same  result  will  follow  if  he  does  not  appear,  and 
the  judgment  is  obtained  by  default.  The  weight  of  authority, 
however,  is,  that  this  makes  no  difference,  and  if  the  writ  is 
served  on  the  party  intended  to  be  sued,  and  he  fails  to  ap- 
pear and  plead  in  abatement,  and  suffers  judgment  to  be  ob- 
tained by  default,  he  is  concluded,  and  in  all  future  litigation 
may  be  connected  with  the  suit  or  judgment  by  proper  aver- 
ments: Crawford  v.  Satchwell,  2  Strange,  1218;  Smith  v.  PcU- 
ten,  6  Taunt.  115;  Oakley  v.  Giles,  3  East,  168;  Smith  v.  Bawker^ 
1  Mass.  76;  Waterbury  v.  Mather,  16  Wend.  613;  Lafayette  Ins. 
Co.  V.  French,  18  How.  409.  The  case  of  Cole  v.  Hindson^  6 
Term  Rep.  234,  was  a  distringas  to  compel  an  appearance, 
and  falls  within  the  distinction  taken  by  Lord  Tenterden,  in 
Reeves  v.  Slater,  7  Barn.  &  C.  486,  between  mesne  and  final 
process.  We  cannot,  therefore,  sustain  this  position  of  the 
appellant.  In  this  connection  is  to  be  noticed,  also,  the  ob- 
jection that  there  is  no  proof  that  Wales  and  William  are  th« 
same  person.  This  is  based  on  the  assumption  that  the  court 
had,  on  motion,  ruled  out  all  the  testimony  on  this  subject 
But  the  fair  and  just  construction  of  the  motion  to  exclude 
the  evidence  is,  that  it  was  confined  to  that  of  the  two  wit« 
nesses,  Webb  and  Carey,  which  was  taken  subject  to  excep- 
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lion.  The  testimony  of  the  deputy  sheriff  that  he  served  the 
writ  upon  Wales,  and  the  admission  of  the  latter  in  the  pro- 
ceedings in  bankruptcy  that  this  very  judgment  against  Wil- 
liam was  a  judgment  against  himself,  and  so  treated  and 
considered  by  him,  were  offered  and  went  to  the  jury  without 
objection,  were  unaffected  by  the  motion,  and  were  amply  suf- 
ficient to  warrant  the  jury  in  finding  the  identity  of  person. 

The  appellant's  fifth  prayer  asserts  that  as  Lounsbury  ap- 
plied for  the  benefit  of  the  bankrupt  law  on  the  27th  of  Feb- 
ruary, 1868,  the  plaintiff  could  not  recover  for  any  funds 
which  cam6  to  the  hands  of  the  garnishee  within  four  months 
next  preceding  that  date.  This  prayer  is  founded  on  that 
clause  in  the  fourteenth  section  of  the  bankrupt  act  which 
vests  all  the  property  of  the  applicant  in  the  assignee,  '^  al- 
though the  same  is  then  attached  on  mesne  process  as  the 
property  of  the  debtor,"  and  declares  the  assignment  *^  shall 
dissolve  any  such  attachment  made  within  four  months  next 
preceding  the  commencement  of"  the  proceedings  in  bank- 
ruptcy. Without  attempting  to  define  the  meaning  of  the 
terms  ''attachment  made,"  as  here  used,  we  are  clearly  of 
opinion  this  clause  refers  to  writs  of  attachment  when  used  as 
mesne  and  not  as  final  process.  By  our  law  (Code,  art.  10, 
Bee.  30)  the  plaintiff  in  a  judgment  may,  '^instead  of  any 
other  execution,"  issue  an  attachment  thereon  against  the 
lands,  tenements,  goods,  chattels,  and  credits  of  the  defend- 
ant. The  writ,  when  so  issued,  is  placed  on  the  same  footing, 
performs  the  same  office,  and  is  governed  by  the  same  rules  as 
afi.fa.:  Griffith  v.  ^tna  Fire  Ins.  Co.,  7  Md.  102  j  Boyd  v.  Tal- 
botty  7  Id.  404.  This  is  final  and  not  mesne  process.  It  is 
true,  it  originates  a  new  suit  between  the  plaintiff  and  the 
garnishee,  which  may  result  in  a  judgment  and  execution 
against  the  latter,  but  this  makes  it  none  the  less  final  pro- 
cess as  against  the  defendant  in  the  original  judgment,  and 
0Qch  process  does  not  fall  within  the  operation  of  this  clause 
of  the  bankrupt  act. 

It  appears  from  the  evidence  in  the  record  that  Lounsbury 
was  the  agent  of  the  Mina,  Life  Insurance  Company,  of  Hart- 
ford, Connecticut,  and  made  deposits  in  the  First  National 
Bank  to  the  credit  of  that  company.  The  bank  account  was 
kept  in  the  name  of  the  company,  and  Lounsbury  drew  checks 
thereon,  from  time  to  time,  under  a  power  of  attorney  for  that 
purpose  from  the  company.  The  plaintiff,  supposing  or  in- 
listing  that  part  of  the  money  so  deposited  really  belonged  to 
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LouDBbury,  caused  this  attachment  to  be  laid  in  the  hands  of 
the  bank.  When  served  upon  the  cashier  in  April,  1867,  he 
examined  the  books  of  the  bank,  and  finding  no  account  in  the 
name  of  Lounsbury,  and  considering  it  could  not  affect  the 
account  of  the  insurance  company,  directed  the  counsel  of 
the  bank  to  return  no  funds  of  Lounsbury  in  the  hands  of  the 
bank,  and  continued  the  company's  account  without  reference 
to  the  attachment.  In  December  following,  the  bank's  coun- 
sel, who  had  1)een  informed  by  the  counsel  for  the  plaintiff 
that  the  attachment  was  intended  to  reach  and  cover  all 
moneys  and  credits  of  Lounsbury  in  the  bank,  either  in  his 
own  name,  or  as  agent,  trustee,  or  in  the  name  of  the  iBtna 
Life  Insurance  Company,  instructed  the  cashier  to  retain  funds 
of  the  account  of  this  company  to  cover  the  attachment,  and 
the  cashier  immediately  notified  the  company  and  Lounsbury 
of  the  condition  of  affairs.  The  latter  then  drew  and  remitted 
to  the  company  a  check  for  $12,728.40,  the  whole  amount  in 
bank  to  the  company's  credit.  This  check,  when  presented, 
the  cashier  refused  to  pay,  and  insisted  on  retaining  $2,000  to 
meet  the  exigencies  of  this  attachment.  Afterwards,  another 
check  was  drawn  for  $10,728.40,  which  the  bank  paid  on  the 
5th  of  February,  leaving  a  balance  of  $2,000,  which,  as  the 
cashier  testified,  is  still  retained  to  meet  this  attachment.  No 
deposit  was  afterwards  made  by  Lounsbury,  but  on  the  27th 
of  February,  the  day  of  his  application  for  the  benefit  of  the 
bankrupt  act,  he  remitted  $2,000  to  the  company,  which  ap- 
pears as  a  credit  to  him  as  of  the  28th  of  February,  in  his 
account  with  the  company  on  their  books;  and  in  his  testi- 
mony in  chief,  when  examined  as  a  witness  for  the  garnishee, 
he  says  this  $2,000,  which  was  the  last  item  in  the  company's 
account  with  him,  was  for  the  $2,000,  the  balance  of  the  check 
for  $12,728.40,  which  the  bank  would  not  pay,  and  appears  as 
a  credit  to  him  in  the  company's  account,  because  they  held 
his  check  for  more  than  the  amount  paid  by  the  bank.  It  is 
true  he  afterwards  attempted  to  contradict  and  explain  this 
statement,  and  says  this  $2,000  which  he  remitted  to  the  com- 
pany was  for  other  moneys  he  actually  owed  them,  and  was 
entirely  independent  of  the  $2,000  retained  by  the  bank,  which 
was  still  the  money  of  the  company,  and  he  had  no  interest  in 
it  whatever.  His  testimony,  however,  on  this  point  is  very 
confused  and  unsatisfactory,  and  we  are  of  opinion  his  pre- 
vious admission  in  connection  with  the  accounts,  books,  and 
other  proof  in  the  case  afforded  a  sufficient  basis  of  testimony 
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on  the  Bubjeot  to  jufstify  the  court  in  Bobmitting  to  the  jury 
the  finding  of  the  facts  stated  in  the  plaintiff's  second  prayer. 
The  law  of  this  prayer  is  clearly  correct,  for,  on  the  facts  there 
stated,  the  $2,000  remaining  in  bank  became  the  money  of 
LouQsbury,  and  was  a  credit  or  debt  due  by  the  bank  to  him, 
and  therefore  subject  to  this  attachment,  it  haying  so  come  to 
the  hands  of  the  bank,  or  thus  made  such  credit  or  debt  before 
trial. 

Under  our  attachment  system,  it  is  the  settled  law  of  this 
state  that  an  attachment  affects  all  property  and  credits  of  the 
debtor  in  the  hands  of  the  garnishee,  or  which  may  come  to 
his  hands  at  any  time  after  laying  the  attachment  and  before 
trial;  but  in  the  present  instance  the  plaintiff  clearly  could  not, 
under  the  attachment  against  Lounsbury,  recover  for  any 
funds  to  the  credit  of  this  company  which  the  bank  had  paid 
over  to  them  after  attachment  laid,  but  before  notice  that  such 
funds  were  designed  to  be  affected  by  the  writ.  The  plaintiff's 
first  prayer  announces  the  former,  and  the  defendant's  fourth 
prayer  the  latter,  of  the  above  propositions,  and  it  is  said  these 
two  instructions,  both  of  which  were  granted,  were  contradic- 
tory, and  calculated  to  mislead  the  jury.  If  they  had  been 
told  the  one  instruction  was  a  modification  of  the  other,  no  ob- 
jection could  have  been  taken;  and  such  we  think  was  in  this 
case  the  substantial  effect  of  granting  both.  It  is  to  be  pre- 
sumed the  jury  was  possessed  of  ordinary  intelligence,  and 
they  must  therefore  have  regarded  the  instruction  granted  at 
the  instance  of  the  garnishee  as  a  modification  of  the  general 
language  of  the  plaintiff's  first  prayer. 

From  what  has  been  said,  it  follows  there  was  no  error  in 
the  first  exception  in  admitting  in  evidence  the  bank  account, 
accompanied  as  it  was  with  the  tender  of  further  proof  that  a 
portion  of  the  moneys  to  the  credit  of  the  company  in  that  ac- 
count belonged  in  fact  to  Lounsbury.  Nor  can  we  perceive 
that  any  possible  injury  was  done  the  bank  by  the  court's  rul- 
ing in  the  second  exception  in  allowing  the  cashier  to  state,  as 
part  of  his  narrative  and  explanatory  of  his  action  in  the  mat- 
ter, that  when  the  attachment  was  served  on  him  he  considered 
it  to  be  against  W.  B.  Lounsbury,  and  to  bind  anything  which 
he  might  have  in  bank,  and  that  he  knew  by  no  other  name 
than  W.  B.  Lounsbury  the  person  who  made  the  deposits  and 
drew  the  checks  in  the  account  of  the  Mina,  Life  Insurance 
Company  with  the  bank,  especially  when  this  testimony  was 
expressly  excluded  by  the  court  as  evidence  of  the  identity  of 
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William  B.  with  Wales  B.  Lounsburj.  And  lastly,  by  no  pos- 
sible rule  of  construction  can  any  part  of  these  funds  thus  ixi 
bank,  which  may  have  been  proved  to  belong  to  Lounsbury,  bo 
regarded  as  wages  or  hire  of  an  employee  in  the  hands  of  hia 
employer  so  as  to  be  exempt  from  attachment  under  section 
36,  article  10,  of  the  code. 

These  views  dispose  of  all  the  points  or  questions  which, 
upon  the  broadest  construction  of  the  prayers  and  exceptions, 
can  be  said  to  appear  by  this  record  to  have  been  tried  and 
decided  by  the  court  below,  and  we  are  forbidden  by  law  to 
decide  any  others:  Act  of  1862,  c.  154.  We  therefore  forbear 
the  expression  of  any  opinion  upon  several  questions  of  inter- 
est and  importance  argued  at  bar.  Finding  no  error  in  tho 
rulings  excepted  to,  we  must  affirm  the  judgment. 

Judgment  affirmed. 

Name  is  Means  of  iDENTnnoATioN;  and  though  defendant  may  be  saed 
by  a  wrong  name,  yet  so  long  as  he  can  be  identified  as  the  one  against  whom 
the  judgment  was  rendered,  it  is  binding  against  him:  Parry  v.  Woodmm,  84 
Am.  Dec.  51. 

MisNOicER  IN  Writ  mat  be  Corrected  when:  Crc^/U  v.  Sihes,  64  Am. 
Dec.  62;  Parry  v,  Woodson,  84  Id.  51;  compare  Batea  ▼.  StaU  Bank^  46  Id. 
293;  Ex  parte  Cheat/tarn,  44  Id.  526. 

iNGORREcr  Statement  of  Christian  Name  in  Copt  of  Citation  va  Curd 
by  correct  statement  in  copy  of  petition:  Kirk  v.  Murphy,  67  Am.  Dec.  640l 

What  Propbrtt  Subject  to  Garnishment:  See  Mims  ▼.  Weal,  95  Am. 
Dec.  379,  and  cases  collected  in  note  383. 

Shxrifis  and  Other  Similar  Officers  are  not  Liable  to  Garnish- 
ment for  moneys  in  their  hands  as  such  officers:  HUl  ▼.  Railroad  Co,^  80  Am. 
Dec.  783,  and  note  785. 
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[81  MABT1.AND,  174.] 

Im  Aonom  itpon  Partnership  Contractb*  all  partnen  ought  to  bo  made 
defendants,  as  a  general  mle;  bat  the  omission  to  do  so  can  only  be 
taken  adyaatage  of  by  plea  in  abatement.  In  defanlt  of  such  plea,  a 
joint  contract  may  be  offered  in  evidence  in  support  of  the  separate  oon- 
tract  declared  oxT. 

OvBonoN  TO  Intbrrooatort  as  "  Leading,"  beino  to  Form  and  Man- 
ner in  which  the  question  was  put,  should  be  made  before  the  oommis- 
•ioner  by  whom  the  evidence  is  taken. 

Where  Former  Declarations  of  Witness  are  Ovtered  for  Purpose 
OF  Impeachment,  the  witness  must  be  first  asked  whether  he  has  ever 
made  such  deolarationa. 
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nnlesB  mada  at  the  time  of  the  contract.  They  conBtitate  no  part  of  the 
res  gettcB  if  made  after  the  contract  is  consummated,  and  are  not  admit* 
sible  in  evidence  against  the  principaL 

A86UMP8IT  for  goods  sold  and  delivered,  brought  by  the  ap- 
pellee against  the  appellant.  The  material  facts  appear  in 
the  opinion. 

P.  McLaughlin^  for  the  appellant. 
Frederick  W.  BrunCj  for  the  appellee. 

By  Court,  Robinson,  J.  The  question  substantially  pre- 
sented  by  the  first  bill  of  exceptions  is,  whether,  in  an  action 
against  one  partner,  it  is  competent  for  the  plaintiff  to  offer 
evidence  of  a  partnership,  whereby  to  charge  the  defendant 
with  goods  sold  and  delivered  to  the  firm. 

As  a  general  rule,  it  is  true  that,  in  actions  upon  partner- 
ship contracts,  all  the  partners  ought  to  be  made  defendants; 
but  it  is  also  equally  well  established  that  the  omission  to  do 
so  can  only  be  taken  advantage  of  by  plea  in  abatement. 

In  the  language  of  Lord  Mansfield,  in  Rice  v.  Shute,  5  Burr. 
2611:  "All  contracts  with  partners  are  joint  and  several; 
every  partner  is  liable  to  pay  the  whole.  In  what  proportion 
the  others  should  contribute,  is  a  matter  merely  among  them- 
selves." 

If,  however,  the  plaintiff  does  not  declare  jointly,  the  defect 
can  only  be  pleaded  in  abatement;  and  in  default  of  such  a 
plea,  "  the  joint  contract  may  be  offered  in  evidence  in  sup- 
port of  the  separate  contract  declared  on":  CoUyer  on  Part- 
nership, 715. 

Accordingly,  in  Barry  v.  FoyleSj  1  Pet  316,  where  one  part- 
ner was  sued  as  the  sole  contracting  party,  it  was  held  that 
evidence  of  a  joint  cMumprit  was  admissible  whereby  to  charge 
the  defendant. 

In  the  case  now  before  us,  the  defendant  did  not  plead  in 
abatement;  and.  the  evidence  to  prove  a  partnership  between 
the  defendant  and  his  son,  Samuel  J.,  was  therefore  clearly 
admissible. 

The  objection  to  interrogatory  No.  2^,  on  the  ground  that  it 
was  "  leading,"  was  properly  overruled.  Being  to  the  form 
and  manner  in  which  the  question  was  put,  the  objection 
should  have  been  made  before  the  commissioner.  This  was 
decided  in  Striker  v.  Todd,  13  Serg.  &  R.  13,  and  upon  the 
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ground  that  if  made  at  that  time,  the  question  might  have 
been  modified  to  meet  the  objection. 

We  concur  with  the  ruling  of  the  court  in  the  fourth  bill  of 
exceptions.  Evidence  had  been  offered  to  prove  a  partnership 
between  the  defendant  and  his  son,  Samuel,  J.;  and  that  the 
business  was  carried  on  in  Lemon  Street  in  the  name  of  the 
son,  and  at  the  corner  of  Howard  and  Liberty  streets  in 
the  name  of  the  father. 

{  We  think  it  was  competent  and  proper  for  the  plaintiff  to 

explain  why  the  goods  were  charged  to  the  father,  and  the 

I  circumstances  under  which  they  were  delivered. 

We  find  no  error  in  overruling  the  objection  to  the  fifth  in- 

I  terrogatory.     The  defendant  having  offered  evidence  to  prove 

that  the  cans  mentioned  in  the  declaration  were  sold  to 
Theodore  R.  Smith,  it  was  competent  for  the  plaintiff,  in  re- 
butting this  testimony,  to  prove  what  was  the  credit  of  Theo- 

I  dore,  and  to  explain  why  he  would  not  have  furnished  to  him 

the  cans  in  controversy. 

The  offer  on  the  part  of  the  defendant  to  prove  that  Holmes, 
the  foreman  and  agent  of  the  plaintiff,  had  repeatedly  declared, 
in  the  summer  of  1863,  whilst  he  was  engaged  in  manufactur- 
ing the  cans,  that  he  was  selling  the  same  to  Theodore  R. 
Smith,  was  properly  rejected.  The  evidence  was  liable  to  two 
objections, — 1.  If,  for  the  purpose  of  impeaching  the  witness 
Holmes,  he  should  have  been  asked  whether  he  had  ever  made 
such  declarations;  and  2.  Having  been  made  after  the  alleged 
contract,  they  were  not  binding  on  the  plaintiff. 

The  representation  or  declaration  of  an  agent  does  not  bind 
the  principal,  unless  made  at  the  time  of  the  contract:  Story 
on  Agency,  135. 

They  are  no  part  of  the  res  gestsey  if  made  after  the  contract 
is  consummated,  and  are  not  admissible  in  evidence  against 
the  principal. 

We  see  no  objection  to  the  plaintiff's  first  prayer.  In  order 
to  find  for  the  plaintiff,  the  jury  was  instructed  that  they  must 
believe  from  the  evidence  that  the  cans  mentioned  in  the 
plaintiff's  declaration  were  furnished  and  delivered  upon  the 
joint  order  of  the  defendant  and  his  son,  Samuel  J.j  if  fur- 
nished on  the  contract  and  order  of  Theodore  R.  Smith,  they 
were  instructed  to  find  for  the  defendant. 

The  third  prayer  of  the  defendant  was  properly  rejected.  It 
excluded  from  the  jury  the  evidence  of  Holmes,  as  contradict' 
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« 

ing  the  witness  Samuel  J.  Smith,  who  had  testified  that  he 
never  said  his  father  was  a  member  of  the  £rm. 

The  fourth  prayer  was  fully  covered  by  the  plaintifif's  first 
and  the  defendant's  fifth  prayer,  which  were  granted.  TIm 
defendant  suffered  no  injury,  Uierefore,  by  its  rejection. 

Finding  no  error  in  the  rulings  of  the  court  bdow,  the  judg- 
ment wiU  be  affirmed. 

Judgment  affirmed. 

« 

Objectiom  of  NoN-jonrDBs  ov  Pabtnxb  must  bb  Puiadid:  ZtMakie  t. 
Smitk,  64  Am.  Dec.  551. 

PsAcncx  UPON  iMFSAcoenNG  WrrNSssss,  Prior  Contrabioiort  Statb- 
MRiiTS:  See  Allen  v.  Siaie,  73  Anu  Deo.  762,  and  extended  note. 

DecLABATioNs  OF  AouiT  WHn«B  iM  ExBCUTioM  OF  AoT  wimm  SOOFB  Of 
HIS  AuTnoRTTT  are  admiaaible  against  the  principal:  Bum$ide  ▼.  Orand 
Trunk  B*y  Co.,  93  Am.  Dec  474,  and  cases  coUected  in  note  478. 

Thb  PBinoirAL  casb  is  gitbd  to  tiie  second  point  stated  in  the  tyliabm^  in 
Jimu  T.  /ones,  36  Md.  457. 


Dryden  V.  Hanway. 

[81  Mabtlamd^  254.] 

Parol  Proof  of  Facts  and  Circumstances  is  Admissiblb  ik  Bqctitt  to 
establish  resulting  trusts. 

Rbsultivo  Trust — Desd  Absolxttb  Treated  as  Mortoaqb.  — D.  was  the 
purchaser,  in  his  own  name,  of  a  house  and  lot,  but  not  having  the  money 
to  pay  therefor,  H.,  who  was  his  brother-in-law,  advanced  the  money, 
and  for  his  security  was  reported  to  the  orphans'  court,  by  the  executors 
who  nuide  the  sale,  as  the  purchaser,  and  took  the  conveyance  in  his 
own  name,  upon  payment  of  the  purchase-money.  On  a  bill  filed  by  D. 
to  have  the  deed  to  H.  declared  to  be  only  a  mortgage  as  between  liimself 
and  H.,  hddf  that  the  facts  fully  established  a  resulting  trust,  which  a 
ooort  of  equity  would  recognise;  and  that  the  deed  to  H.  must  be  treated 
as  a  mortgage  between  the  parties. 

Bill  in  equity,  seeking  to  have  a  deed  absolute  declared  to 
bo  a  mortgage.    The  opinion  states  the  case. 

L.  L.  Conrad  and  Bernard  Carter^  for  the  appellant. 
H.  Clay  Dallamj  for  the  appellees. 

By  Court,  Stewart,  J.  The  only  material  question  for  ua 
to  decide,  from  the  circumstances  of  this  case,  is,  as  to  the  ex- 
istence of  any  such  trust  or  confidence  between  the  appellant 
and  Franklin  Hanway,  in  regard  to  the  house  and  lot  in  ques« 
Hon,  as  a  court  of  equity  can  consider  as  implied  by  operation 
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of  law,  and  not  in  conflict  with  the  statute  of  fraudB,  the  plea 
of  which  has  been  interposed  by  the  appellee. 

Resulting  trusts  are  saved  and  excepted  by  the  eighth  sec- 
tion of  that  statute;  and  that  parol  proof  of  facts  and  circum- 
stances may  be  admitted  in  equity  to  establish  such  trusts  is 
fully  settled. 

The  answer  to  the  main  question  involved  depends  upon 
the  force,  effect,  and  sufficiency  of  the  proof. 

If  the  money  advanced  by  Hanway  was  on  his  own  account, 
as  a  bona  fide  purchaser  of  the  property,  the  deed,  which  was 
taken  in  his  own  name,  must  have  correspondent  construction, 
and  will  vest  the  title  to  the  property  in  him,  according  to  the 
terms  expressed  therein,  and  there  is  no  ground  for  any 
implied,  constructive,  or  resulting  trust. 

On  the  contrary,  if  Hanway  did  not  in  truth  become  the 
purchaser  of  the  property,  and  did  not  mean  to  buy  the  same, 
but  merely  to  advance  or  loan  the  money  to  Dryden,  the  appel- 
lant, the  purchase  in  equity  can  only  be  considered  as  made 
by  Dryden,  and  the  deed,  although  taken  in  Hanway's  name, 
constitutes  him  but  a  trustee  for  Dryden,  the  bona  fide  pur- 
chaser, and  is  only  a  security  for  the  payment  of  the  loan: 
Boyd  v.  McLean^  1  Johns.  Ch.  590;  McBumey  v.  Wellman^  42 
Barb.  402. 

The  proof  in  this  case  very  clearly  shows  that  Dryden,  the 
appellant,  was  the  purchaser,  in  his  own  name,  of  the  prop- 
erty in  question,  at  the  sale  made  by  the  executors;  but  not 
having  the  money  to  pay  for  the  same,  Franklin  Hanway, 
who  was  his  brother-in-law,  and  disposed  to  aid  him,  agreed 
to  advance  the  money  for  him,  and  did  loan  to  him  the  money, 
and  for  his  security  was  reported  to  the  orphans'  court  as  the 
purchaser,  and  took  the  conveyance  in  his  own  name,  upon  the 
payment  of  the  purchase-money.  Hanway  thus  held  the  legal 
title,  subject  to  the  trust  reposed  in  him. 

The  manner  of  holding  and  occupying  the  property  after- 
wards is  in  accordance  with  this  understanding,  and  is  con- 
firmatory of  the  theory  maintained  by  Dryden,  the  appellant 

The  interest  on  the  debt  as  such  was  regularly  paid  and  re- 
ceived, as  the  receipts  filed  show,  and  the  taxes  were  paid,  and 
repairs  and  improvements  made  upon  the  property,  by  Dry- 
den, as  the  beneficial  proprietor  thereof. 

Under  such  circumstances,  with  abundant  evidence  of  the 
nature  of  the  transaction,  the  money  loaned  by  Hanway  to 
Dryden,  with  the  deed  conveying  to  Hanway  the  legal  title  to 
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the  property,  to  secure  its  payment,  must  be  treated  as  a  mortr 
gage  between  the  parties. 

A  resulting  trust  is  fully  established,  which  a  court  of  equity 
will  recognize;  upon  the  payment  of  the  amount  loaned  by 
Hanway  to  Dryden,  with  the  arrears  of  interest  thereon,  within 
such  reasonable  time  as  may  be  prescribed  by  the  court  below, 
the  property  must  be  discharged  from  the  lien  of  the  same, 
and  be  conveyed  to  the  appellant,  Dry  den,  by  a  trustee  to  be 
appointed  by  the  court  for  that  purpose. 

The  decree  below  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  view. 

Decree  reversed,  and  cause  remanded. 

Parol  Evidence  to  Show  that  Co.vveyance,  Absoluts  in  Form,  was 
INTENDED  AS  MORTGAGE:  SoeJokruon  V.  Sherman,  7G  Am.  Dec.  481,  and  note 
488;  Ryan  v.  Dox,  (K)  Id.  696,  and  cases  coUected  in  note  708. 

DocTRiNS  Of  Resultiko  Trust,  upon  What  Based:  Dkhinaon  v.  Datns^ 
80  Am.  Deo.  202. 


Huntt  v.  Townshbnd, 

[81  Maryland,  886.] 

CbNDUcr  OF  Trustees  in  Management  and  Disposinoir  of  Trust  Prof* 
KITTY  must  be  regulated  and  controlled  bj  the  provisions  and  condi- 
tions of  the  deed  of  tmst  And  tnistees  accepting  the  trust,  upon  the 
terms  and  conditions  creating  it,  have  no  power  to  alter,  chuige,  or 
dispense  with  those  terms  and  conditions. 

Whirs  Deed  of  Trust  Minutely  Prescribes  the  circumstances  under 
which,  and  the  manner  in  which,  the  trustees  may  dispose  of  the  trust 
property,  they  are  not  at  liberty  to  dispose  of  it  in  any  other  manner. 
If  they  voluntarily  confess  judgment^  contrary  to  the  provisions  of  the 
trust  deed,  such  judgment  is  not  a  lien  upon  the  trust  property,  and 
only  bind  the  individual  property  of  the  parties  confessing  it 


Thb  opinion  statea  the  case. 

A,  B.  Hagner  and  A.  Randall^  for  the  appellants. 

A.  W.  WUsonj  and  JoneSy  attomey-general,  for  the  appellees. 

By  Court,  Grason,  J.  This  appeal  is  taken  from  a  decree 
of  the  circuit  court  for  Prince  George's  County,  sitting  in 
equity,  by  which  the  injunction  was  dissolved,  and  the  bill  of 
complaint  was  dismissed.  The  injunction  had  been  grunted 
to  enjoin  the  further  execution  of  a  judgment  at  law,  confessed 
in  the  circuit  court  for  Prince  George's  County,  in  favor  of  the 
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plaintiiSr  therein,  the  present  appellee,  hy  James  B.  Griffin, 
Thomas  T.  Munroe,  and  William  B.  Townshend,  who  are  de- 
Boribed  in  the  judgment  as  *' survivors  and  successors  of  John 
H.  Munroe,  Presley  N.  Athey,  Joseph  R.  Huntt,  and  Jeremiah 
Towhshend,  trustees  of  McKendree  Church,  of  the  Methodist 
Episcopal  Church  of  the  United  States  of  America." 

The  execution  had  been  levied  upon  the  church  and  the  lot 
npon  which  it  stood. 

The  record  presents  several  questions  which  we  do  not  con- 
sider it  necessary  to  decide,  and  among  those  is  the  question. 
Who  are  the  rightful  and  lawful  trustees  of  the  said  church? 
We  shall  consider  but  two  points, — 1.  Have  the  complainants 
the  right  to  maintain  this  suit;  and  2.  Is  the  judgment  con- 
fessed by  the  parties  thereto  binding  upon  McKendree  Church? 
The  bill  in  this  case  was  filed  by  the  appellants,  representing 
themselves  to  be  trustees  and  members  of  McKendree  Church; 
and  it  suflBciently  appears  in  the  bill  that  they  sue  for  them« 
selves,  as  well  as  for  other  members  of  said  church,  '^  using  it 
and  worshiping  therein."  Joseph  R.  Huntt,  one  of  the  com- 
plainants, is  the  only  survivor  of  the  original  trustees  ap- 
pointed by  the  deed,  and  to  whom  the  property  taken  in 
execution  was  conveyed.  There  can  be  no  doubt,  therefore, 
that  the  bill  shows  such  an  interest  in  the  complainants  and 
the  others  in  whose  behalf  they  also  sue  in  the  property  levied 
upon,  as  to  entitle  thera  to  prosecute  this  suit. 

The  provisions  and  conditions  of  the  deed  of  trust  make  the 
law,  by  which  the  conduct  of  the  trustees,  in  the  management 
and  disposition  of  the  trust  property,  must  be  regulated  and 
controlled.  Trustees  accepting  the  trust  upon  the  terms  and 
conditions  of  the  deed  creating  the  trust  have  no  power  to 
alter,  change,  or  dispense  with  those  terms  and  conditions: 
Dolan  V.  Mayor  and  City  Council  of  Baltimore,  4  Gill,  405,  406. 
The  deed  of  trust  by  which  this  property  was  conveyed  to  the 
trustees  therein  named  provides  "  that  if  the  said  trustees,  or 
any  of  them,  or  their  successors,  have  advanced,  or  shall  ad« 
vance,  any  sum  or  sums  of  money,  or  are  or  shall  be  respon- 
sible for  any  sum  or  sums  of  money,  on  account  of  said  premises, 
and  they,  the  said  trustees  or  their  successors,  be  obliged  to 
pay  the  said  sum  or  sums  of  money,  they,  or  a  majority  of 
them,  shall  be  authorized  to  raise  the  said  sum  or  sums  of 
money  by  mortgage  on  the  said  premises,  or  by  selling  the 
said  premises,  after  notice  given  by  the  pastor  or  preacher 
having  the  oversight  of  the  congregation  attending  divine 
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eervice  on  said  premises,  if  the  money  due  be  not  paid  to  said 
trustees  or  their  successors  within  one  year  after  such  notice 
is  given."  The  deed  then  goes  on  to  provide  what  disposition 
shall  be  made  of  the  balance  of  the  purchase-money  after  the 
debts,  for  the  payment  of  which  the  sale  has  been  made,  shall 
have  been  satisfied.  The  deed  having  thus  minutely  and  par- 
ticularly prescribed  the  circumstances  under  which,  and  the 
manner  in  which,  the  trustees  should  have  authority  to  sell 
the  trust  property,  they  have  no  power  nor  authority  to  dispose 
of  it  under  any  other  circumstances,  or  in  any  other  manner. 
If  the  trustees  cannot  mortgage  the  trust  property  under  any 
other  circumstances  than  those  prescribed  in  the  deed  of  trust, 
and  are  prohibited  from  selling  except  in  strict  accordance 
with  the  terms  of  the  deed,  have  they  nevertheless  the  power 
voluntarily  to  go  into  court  and  confess  a  judgment  binding 
upon  the  property,  thus  creating  by  their  own  voluntary  act,  a 
lien  upon  it,  under  which  it  may  be  sold,  and  those,  for  whose 
use  it  was  designed,  be  deprived  of  all  benefit  of  it  ?  Such  a 
proceeding  is  a  breach  of  trust,  and  a  judgment  so  confessed 
is  not  a  lien  upon  the  trust  property,  which  cannot  be  levied 
upon  or  sold  under  an  execution  issued  upon  it.  Such  a  judg- 
ment can  only  bind  the  individual  property  of  the  parties  who 
confess  it.  The  injunction  ought  not,  therefore,  to  have  been 
dissolved,  but  ought  to  have  been  made  perpetual. 

The  decree  of  the  court  below  must  therefore  be  reversed, 
and  the  cause  remanded,  so  that  a  decree  may  be  passed  in 
accordance  with  this  opinion. 

Decree  reversed,  and  cause  remanded. 

Stewabt,  J.,  dissented. 

CoNTKTAiTCB  117  Tbustkb,  akd  EmBOT  ov:  See  Oale  t.  Mm$bigf  64  Am. 
Dec.  197,  and  extended  note  ld9. 

Trustee's  Obligations  and  LiAsiLmBs  with  Rbgakd  to  IimsnaDm: 
See  Campbell  v.  MUler,  95  Am.  Dec.  389,  and  caaes  collected  in  note  392. 

Tbttsteb  ukdbr  Tbuot  Deed  mat  Bmflot  Aoekt  to  Pereorm  MBOUAjn- 
GAL  Parts  of  Sale:  Qilktfk  v.  Smkht  81  Am.  Dec.  328. 

Trustee's  Power  to  Sell:  Paul  v.  F%dUm,  82  Am.  Dea  124. 

Trustee  uhder  Deed  oe  Trust  has  No  Power  to  Impose  New  Terms 
or  conditionBy  or  to  alter  or  vary  thooe  contained  in  the  deed:  CamU  t.  RoBBf 
85  Am.  Dec.  270l 

Tue  PBnroiPAL  case  is  cited  to  the  point  that  a  trust,  with  a  power  of 

sale  "oot  and  ont^**  will  not  anthorise  a  mortgage;  and  a  trust  for  lale^  with 

nothing  to  negative  the  settler's  intention  to  convert  the  estate,  abaolntely, 

will  not  anthorise  the  trustee  to  exeonte  a  mortgage,  in  Tymm  t.  Latrcbet  42 

Md.337. 
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Myeb  V.  Geafflin. 

181  MABTL4KD,  850.] 

To  ABOKxtAa  WHXTHBB  Uin>ERTAKiNa  TO  Pat  Dibt  OF  Anotkxe  bb 
OohLATKRAh  OR  ORIGINAL,  the  point  of  inquiry  is,  To  whom  wis  the 
credit  given  at  the  time  of  the  sale  and  delivery  of  the  goods?  And 
this  ia  a  question  for  the  jnry. 

Fact  that  Party  Obtaining  Ooods  is  Dbbitsd  wrrn  Thkm  on  Books 
OB  Vendor  is  not  condusive  evidence  that  credit  was  given  to  him, 
but  only  a  strong  droumstanoe  to  be  snhmitted,  with  all  the  other  evi* 
dence  in  the  causey  to  the  Jury. 

Assumpsit  for  goods  sold  and  delivered.  The  defendant 
pleaded  **  that  he  never  was  indebted  as  alleged,"  and  '^  that 
he  did  not  promise  as  alleged."  The  plaintiffs,  Myer  &  Co., 
proved  upon  the  trial  that  Spear  and  Pratt,  who  were  un- 
known to  the  plaintiflTs,  called  at  their  store  and  desired  to 
buy  goods  upon  credit;  that  the  plaintiffs  declined  to  let  them 
have  the  goods  unless  they  gave  the  name  of  a  responsible 
party  in  the  city  of  Baltimore  who  would  be  responsible  for 
the  payment  of  them;  that  the  name  of  the  defendant,  Graff- 
lin was  then  given  as  paymaster,  Spear  stating  that  he  and 
Pratt  were  in  the  employment  of  the  defendant;  whereupon 
the  plaintiffs  delivered  the  goods  to  Spear  and  Pratt,  taking 
from  them  in  settlement  a  draft  drawn  by  them  upon  tho  de- 
fendant for  the  amount  of  the  goods  then  sold  and  delivered, 
which  draft  was  accepted  and  duly  paid  by  the  defendant  at 
its  maturity;  soon  afterwards,  Spear  and  Pratt  bought  other 
goods  of  the  plaintiffs,  and  gave  in  settlement  a  draft  upon 
the  defendant  for  the  amount,  which  was  duly  accepted  by 
him,  and  paid  at  its  maturity  in  bank;  that  subsequently  the 
plaintiffs  presented  to  the  defendant  another  draft  drawn  by 
Spear  and  Pratt  upon  him,  and  given  to  the  plaintiffs  in  set- 
tlement for  other  goods  furnished  to  Spear  and  Pratt;  that  the 
defendant  demurred  somewhat  to  accepting  tliis  last  draft, 
but  finally  accepted  it,  and  it  was  paid  at  maturity  in  bank. 
The  plaintiffs  further  proved  that,  subsequently,  they  told  the 
defendant  that  Spear  and  Pratt  wanted  more  goods,  which 
they  would  not  let  them  have  unless  the  defendant  would  be 
responsible  for  them;  that  the  defendant  replied  to  thera  to 
let  the  goods  go, — that  it  was  all  right, — that  ho  had  demurred 
to  accepting  the  last  draft  because  he  did  not  then  understand 
it,  but  that  he  knew  all  abopt  this  bill,  and  that  the  plaintiffff 
could  let  the  goods  go;  that  upon  the  faith  of  this  conversa- 
tion the  plaintiffs  delivered  the  goods  to  Spear  and  Pratt, 
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amounting  in  price  to  the  Bum  sought  to  be  recovered  in  this 
action.  The  goods  last  mentioned  were  debited  to  Spear  and 
Pratt  upon  the  books  of  the  plaintiffs,  as  all  the  previous  sales 
had  been;  but  that  the  goods  were  sold  to  the  defendant,  and 
to  him  the  plaintiffs  looked  alone  for  payment.  The  defend- 
ant asked  the  court  to  instruct  the  jury  "  that  the  evidence 
in  this  case  is  not  legally  sufficient  to  charge  the  defendant  as 
upon  an  original  undertaking,  not  collateral  to  the  liability  of 
Spear,  for  the  goods  sold  and  delivered  to  him."  The  court 
so  instructed  the  jury,  withdrawing  from  them  the  considera- 
tion of  all  the  facts  in  the  case.  The  verdict  and  judgment 
being  for  the  defendant,  the  plaintiffs  appealed. 

WiUiam  C,  Schley  and  St.  Oeorge  W.  TecuikU,  for  the  appel- 
lants. 

William  Pinbfiey  Whyte^  for  the  appellee. 

By  Court,  Milleb,  J.  There  is  no  difficulty  about  the  con- 
struction of  the  part  of  the  fourth  section  of  the  statute  of 
frauds  relied  on  by  the  appellee  as  a  defense  to  this  action. 
That  is  clearly  settled  by  the  case  of  Elder  v.  Warfieldj  7  Har. 
<&  J.  391,  which  has  been  followed  and  approved  by  all  the 
subsequent  decisions  in  this  state  upon  the  same  subject.  To 
ascertain  whether  the  defendant's  undertaking  was  collateral 
or  original,  the  point  of  inquiry  in  the  case  before  us  is,  to 
whom  was  the  credit  given  at  the  time  of  the  sale  and  deliv- 
ery of  the  goods;  and  we  are  clearly  of  opinion  the  court  below 
erred  in  taking  from  the  jury  the  determination  of  this  ques- 
tion by  granting  the  defendant's  first  prayer.  The  refusal  of 
a  similar  instruction  in  Elder  v.  Warfield,  supray  was  affirmed 
by  this  court  upon  evidence  less  favorable  to  the  plaintiff,  and 
the  defendant's  counsel  has  conceded  the  granting  of  his 
prayer  would  have  been  erroneous,  but  for  the  decision  in 
Cropper  v.  PittTnan,  13  Md.  190.  There  is  not  only  no  conflict 
between  the  two  decisions,  but  the  latter  expressly  recognizes 
and  adopts  the  former.  The  doctrine  of  both,  as  well  as  of 
Connolly  v.  KeithweUy  1  Gill,  260,  is,  that  where  credit  is  given 
to  one  on  the  promise  of  a  third  party  '^  to  see  him  paid,"  the 
undertaking  of  the  latter  is  collateral,  and  void  under  the  stat- 
ute, unless  in  writing;  and  where  the  party  undertaken  for  is 
originally  liable  on  the  same  contract,  the  promise  to  answer 
for  that  liability  is  a  collateral,  and  not  an  original,  undertak- 
ing, unless  there  is  a  new  and  superadded  consideration  mov- 
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ing  between  the  party  promising  and  him  to  whom  the  promifla 
IB  made.  But  it  is  conceded  in  Cropper  v.  Pittman^  supra^ 
that  it  does  not  follow  in  every  case  where  the  words  "  I  will 
see  the  bill  paid  "  are  used,  they  necessarily  import  a  collateral 
anderstanding.  If  accompanied  by  other  words  or  facta  suf- 
ficient to  authorize  a  jury  to  find  from  all  the  eyidence  that 
credit  was  given  to  the  party  using  them,  and  the  jury  so  find, 
he  will  be  held  responsible.  It  is  decided  in  Cropper  y.  Pitt* 
marly  supruy  following  in  this  respect  Connolly  v.  KettleweU^ 
Bupray  that  such  words  standing  alpne  import  a  collateral  un- 
dertaking, and  the  jury  must  be  so  instructed  as  to  their  legal 
efifect.  In  that  case  the  defendant  introduced  his  brother  to 
the  plaintifiT,  saying  his  brother  intended  to  go  into  business 
in  Virginia,  and  wished  to  purchase  a  bill  of  goods,  and  said 
"  he  would  see  the  bill  paid."  The  brother  then  selected  a 
bill  of  goods,  and  they  were  put  aside;  but  before  delivery, 
the  plaintiff's  clerk  went  to  the  defendant,  and  asked  him  if 
he  would  accept  a  draft  for  the  bill  if  the  plaintiff  would  give 
two  months'  extra  time. 

This  proposition  the  defendant  declined,  but  said  he  would 
see  the  bill  paid,  as  he  expected  his  brother  would  consign 
produce  to  bim  in  three  months,  and  he  would  appropriate 
the  amount  to  pay  the  bill,  and  again  remarked  "  he  would 
see  the  bill  paid  if  his  brother  purchased  the  goods  of  the 
plaintiff."  When  this  conversation  was  reported  to  the  plain- 
tiff, the  goods  were  delivered  to  the  brother,  and  charged  to 
him  on  the  plaintiff *s  books;  and  there  was  also  proof  tend- 
ing to  show  the  plaintiff  at  the  time  took  the  brother's  bond 
or  note  for  the  bill  of  goods  thus  purchased.  Upon  this 
evidence,  the  court  say  they  could  not  doubt  that  the  brother 
was  liable  for  the  goods  delivered  to  him,  or  that  the  plaintiff 
considered  him  as  debtor  for  them;  that  they  were  selected 
by  and  charged  to  him,  and  there  was  nothing  to  show  he  was 
not  credited  by  the  plaintiff.  Hence,  the  case  was  such  that 
the  court  could  see  the  evidence  was  not  legally  sufficient  to 
charge  the  defendant  as  upon  an  original  undertaking  not 
collateral  to  the  liability  of  another,  and  therefore  said  there 
was  no  propriety  in  sending  the  parties  to  a  jury.  But  in  the 
present  case,  the  evidence  is  essentially  different.  Acoording 
to  the  testimony  of  Myer,  one  of  the  plaintiffs,  there  is  positive 
proof  that  the  plaintiffs,  in  the  sale  of  the  goods  in  question, 
looked  alone  to  the  defendant  for  payment,  and  that  the  goods 
were  in  fact  sold  to  him.    Fnun  all  the  testimony  of  thia  wit* 
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neBBy  if  believed  bj  them,  the  jury  were  at  liberty  to  find  the 
credit  at  the  time  of  sale  and  delivery  of  the  gooda  was  given 
to  the  defendant,  and  that  there  was  no  credit  given  to,  or 
original  liability  on  the  part  of,  either  Spear  or  Pratt  therefor. 
The  fact  that  Spear  was  debited  with  the  goods  on  the  books 
of  the  plaintiffs  is  not,  as  was  decided  in  Elder  v.  Warfield, 
9upra^  conclusive  evidence  that  the  credit  was  given  to  him, 
but  only  a  circumstance,  strong,  it  is  true,  to  be  submitted 
with  all  the  other  evidence  in  the  cause  to  the  jury. 
Judgment  reversed,  and  procedendo  awarded. 


Whxn  PBoioaB  TO  Answer  vor  Dsbt,  rc,  ov  Avotbxb  ii»  ob  d  kot« 
ynrBJS  Statutr  ov  Fraots:  Packer  y.  Bmttmt  95  Am.  Dm.  946^  md  tx* 
takdad  note  on  tabject  251-263. 
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rsi  Mabtlakd,  857.] 
WhXRK    BtIDKHCX    18    CONFLICnNQ    AS    TO    COHOURRXNT    NXOLIOBNOX    OV 

Pabtt  Injured,  the  jury  may,  in  connection  with  all  the  facte  and  cir* 
eomatancee  of  the  caae,  infer  the  abeence  of  fanlt  from  the  known  dispo- 
■ition  of  men  to  avoid  in jnry  to  themeelves. 

Action  will  Lis  whxrr  It  aWrars,  either  that  the  part^  inflicting  the 
injury  mighty  by  a  proper  degree  of  caution,  have  avoided  the  conae- 
qnences  of  the  injured  party's  neglect,  or  that  the  latter  could  not^  by 
ordinary  care,  have  avoided  the  consequences  of  the  defendant's  negli- 
genoe. 

Whxrr  It  Aftrars  that  Nxolsobnor  of  Both  Partim  was  Conour- 
RXNT,  and  co-operated  to  produce  the  injury  complained  of,  no  action 
will  lie,  the  law  regarding  the  causes  as  equally  proximate  te  the  effect 
produced,  and  not,  therefore,  susceptible  of  apportionment. 

IV  <^DKR  THAT  PSRSON  MAT  SXRROISR   PROPIR  CaRK    IN  AVOISINO  CON* 

■RQUBNOBS  of  his  owu  or  another's  negligence,  it  is  necessary  that  he 
have  time  to  become  aware  of  the  conduct  and  situation  of  the  latter. 

InSRDOTION    TO  JURT  THAT    PLAINTIFF  GOULD    NOT    RbOOVKR  FOR  InJURT 

TO  PxRSON  Dbcrabxd,  if  the  latter,  "  by  his  own  neglect  or  want  of  care, 
contributed  to  the  accident^"  fails  to  define  what  character  of  neglect  or 
want  of  care  would  eocdnde  the  right  to  recover,  and  is  clearly  erroneous. 

Action  in  the  name  of  the  state  for  the  use  of  the  widow 
and  children  of  one  Geis,  deceased,  to  recover  damages  for  his 
death,  alleged  to  have  been  caused  by  the  negligence  of  the 
appellant.  The  deceased  was  engaged  in  unloading  com  from 
a  oar,  which  stood  upon  a  siding  leading  into  a  warehouse 
located  on  a  public  street,  in  the  city  of  Baltimore.  While  so 
engaged  as  an  employee  of  the  purchasers  olthe  corn,  he  was 
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thrown  from  the  car,  and  fatally  injured.  The  car  and  team 
belonged  to  the  appellant,  and  were  at  the  time  under  the  oon- 
trol  of  the  appellant's  servant.  On  the  trial  the  plaintiff 
offered  evidence  to  show  that  the  team  was  attached  to  the 
car,  and  that  the  car  started  without  notice  to  the  deceased, 
and  that  the  injury  was  thereby  caused.  The  defendant 
offered  evidence  to  show  that  sufficient  notice  was  given  to  put 
the  deceased  on  his  guard ;  but  that  he  undertook  to  assist  a 
drayman,  whose  dray  was  beside  the  car,  and  while  so  en- 
gaged was  thrown  out  by  the  sudden  movement  of  the  car,  and 
injured.  There  was  also  evidence  to  show  that  the  car,  at  the 
time,  was  partly  extending  across  the  sidewalk,  in  violation 
of  a  city  ordinance.  The  material  parts  of  the  court's  instrao- 
tions  to  the  jury  appear  in  the  opinion. 

Daniel  M.  Thonias  and  Bernard  Carter ^  for  the  appellants 
OrdUe  Harvoitz  and  T.  B,  Horwitz^  for  the  appellee. 

By  Court,  Alvey,  J.  That  a  party  will  act  with  due  care, 
both  with  reference  to  his  own  safety  and  the  safety  of  others, 
is  a  natural  presumption,  to  be  indulged  in  all  cases  until 
overcome  by  proof  to  the  contrary.  Hence  it  was  not  error 
for  the  court  below  to  instruct  the  jury  in  this  case,  as  was 
done  by  granting  the  third  prayer  of  the  plaintiff,  that,  in  con- 
sidering the  question  of  negligence,  it  was  competent,  in  con- 
nection with  all  the  facts  and  circumstances  of  the  case,  to 
infer  the  absence  of  fault  on  the  part  of  the  deceased  from  the 
known  disposition  of  men  to  avoid  injury  to  themselves. 

Objection  is  taken  to  the  form  of  the  prayer,  and  to  its  being 
liable  to  misconstruction  by  the  jury.  But  we  must  construe 
it  with  reference  to  the  facts  of  the  case;  and  it  appears  that 
the  evidence  was  conflicting,  tending  to  create  doubt  as  to 
whether  the  deceased  was  in  fault  in  bringing  upon  himself 
his  misfortune.  There  may  be  cases  in  which  such  an  instruc- 
tion would  be  objectionable,  as  where  there  is  positive,  uncon- 
flicting  proof  of  the  negligence  of  the  party  injured.  In  such 
cases,  an  instruction  of  the  character  and  form  here  given 
might  mislead  the  jury,  and  for  that  reason  should  not  bo 
granted.  But  such  was  not  the  character  of  this  case,  and 
we  think  the  instruction  proper. 

The  plaintiff's  fourth  prayer  was  properly  rejected  ai 
offered,  and  it  is  not  perceived  with  what  propriety  it  was 
granted  with  the  modification  affixed  to  it  by  the  court 
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There  was  no  evidence  showing,  or  tending  to  show,  that  the 
accident  was  occasioned  by  the  act  or  from  the  fact  of  violat- 
ing the  city  ordinance  by  the  defendant,  even  if  it  be  conceded 
that  the  car  in  which  the  deceased  was  injured  occupied  at 
the  time  a  forbidden  place  on  the  street.  The  whole  subject 
of  this  instruction  was  apart  from  the  real  questions  involved 
in  the  case,  and  therefore  calculated  to  mislead  the  minds  of 
the  jury,  and  should  have  been  withheld  from  them.  The 
court  was  in  error,  therefore,  in  granting  this  fourth  prayer  as 
modified. 

As  to  the  other  instructions  by  the  court,  we  think  they 
were  not  calculated  to  evolve  and  place  before  the  jury  the 
true  questions  arising  in  the  case. 

In  the  first  part  of  these  instructions,  it  was  assumed  that 
the  question  of  remote  and  proximate  cause  of  the  injury  was 
involved,  and  they  were  framed  with  a  view  to  instructing  the 
jury  upon  that  rather  intricate  and  difficult  question.  But 
recording  to  our  view  of  the  case,  no  such  question  was  really 
involved,  and  the  minds  of  the  jury  should  not  have  been  per- 
plexed with  it.  In  Price's  Case,  29  Md.  420,  the  rulings  in 
which  are  supposed  to  govern  this,  a  different  state  of  facts 
existed  from  those  appearing  in  this  record,  and  questions 
{iro?e  and  distinctions  were  taken  there  that  do  not  apply 
here.  There,  from  the  nature  of  the  case,  the  question  as  to 
the  remote  and  proximate  cause  of  the  death  arose.  But 
here,  according  to  the  proof  of  the  nature  of  the  accident,  if 
negligence  be  imputable  to  both  parties  in  reference  to  the  in- 
jur}', it  must  have  been  concurrent,  and  co-operated  to  produce 
the  injury  complained  of.  And  in  such  case,  no  action  would 
lie;  for  it  would  be  impossible  to  apportion  the  damages,  or  to 
exactly  ascertain  how  much  each  party  contributed  by  his 
negligence  to  the  production  of  the  injury. 

It  is  true,  that,  in  some  cases,  there  may  be  negligence  in 
both  parties  concerned,  and  yet  an  action  may  be  maintained; 
but  in  such  cases  it  must  appear,  either  that  the  defendant 
might,  by  a  proper  degree  of  caution,  have  avoided  the  conse- 
quences of  the  injured  party's  neglect,  or  that  the  latter  could 
not,  by  ordinary  care,  have  avoided  the  consequences  of  the 
defendant's  negligence.  This,  however,  implies  time  for  the 
one  party  to  become  aware  of  the  conduct  and  situation  of  the 
other,  for  neither  could  be  required  to  anticipate  the  other's 
negligence.  But  where  there  is  a  concurrence  of  negligence 
of  both  in  the  production  of  injury  to  one  of  the  parties,  the 
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causes  are  commingled,  and  are  regarded  as  equally  proxi- 
mate to  the  effect  produced,  and  therefore  not  susceptible  of 
apportionment.  And  if  it  be  true  that  the  deceased  was  guilty 
of  negligence,  it  must,  from  the  nature  of  the  accident,  have 
been  of  this  latter  character. 

In  the  latter  part  of  the  instruction  before  us,  the  jury  were 
told  that  if  they  should  find  that  the  negligence  which  pro- 
duced the  accident  was  mutual,  and  they  could  not  impute  to 
each  party  his  own  proper  share  in  the  commission  thereof^ 
then  they  were  to  find  for  the  defendant.  This  assumed  that 
the  jury  were  at  liberty  to  undertake  the  task  of  doing  what 
the  law  has  determined  cannot  be  done, — that  of  ascertain- 
ing the  share  of  negligence  that  each  party  contributed  to  the 
production  of  the  injury,  though  the  contribution  was  mutual 
and  concurrent.  This  was  clearly  erroneous;  and  we  think, 
for  the  reasons  assigned,  that  exception  was  well  taken  to  the 
instruction  of  the  court. 

As  to  the  defendant's  prayers  embraced  in  the  exception, 
we  think  the  court  was  right  in  rejecting  the  first  of  them. 
Apart  from  the  objection  that  it  would  appear  to  require  it  to 
be  proved  affirmatively,  as  a  condition  to  the  right  to  recover, 
that  the  deceased  did  not,  by  his  own  neglect  or  want  of  care, 
contribute  to  the  accident,  it  fails  to  define  what  character  of 
neglect  or  want  of  care  would  exclude  the  right  to  recover. 
To  defeat  the  right  on  such  ground,  the  deceased  must  have 
been  guilty  of  some  want  of  ordinary  care  and  prudence  which 
directly  contributed  to  the  injury.  To  put  the  question  to  the 
jury,  as  was  sought  to  have  been  done  by  this  prayer,  without 
thus  defining  the  degree  of  neglect  that  would  defeat  the  ac- 
tion, might  lead  to  wild  speculation  as  to  what  constituted 
contributory  negligence.  We  discover,  however,  no  objection 
to  the  defendant's  second  prayer,  and  think  it  ought  to  have 
been  granted.  It  states  a  proposition  that  is  sustained  by  all 
the  cases  upon  the  subject. 

We  shall  therefore  reverse  the  judgment  of  the  court  below, 
and  award  a  procedendo. 

Judgment  reversed,  and  procedendo  awarded. 


CoinaniuTOBT  Nigliobngb  ab  Bab  to  Rioovibti  8m  Lueaa  ▼.  Baik<md 
Co.,  66  Am.  Deo.  406,  and  note  410;  Johnaom  v.  Railroad  Co.,  75  Id.  375^  end 
note  383;  Chapman  v.  BaUroad  Co.,  76  Id.  844^  and  note  346;  Qakt^fm  «. 
Railroad  Co.,  19  Jd.  724,  and  note  726;  Ckka(fo  ele.  JL  R.  Oo.  w.  Dew^^l^liL 
87^  and  note  376. 
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Oifs  Otfxndkb  ▲oazhht  Law  oahkot  Sit  vp  as  DtmnsE  that  PLAX5Tm 
WAa  ALSO  Offkndbr,  unleH  the  parties  were  engaged  in  the  same  illegal 
transaetioQ:  WaOaee  v.  Cannon,  95  Am.  Dec  385. 

COAFICTUIO  EVIDXNOX  AB  TO  NlGLIOEHOS  SHOULD  BB  SUBMITTID  TO  JlTBTt 

Mimomv.  Steamboai  Ca,  93  Am.  Deo.  99,  and  cases  ooUected  in  note  lOA. 

Ths  pbdioipal  OAa  d  cstmo  to  the  first  point  stated  in  the  g^Uabm^  Ib 
Marpkmd  Omd,  B.  R.  0^  y.  Nedtwr,  62  Md.  402. 


Shoehab3sb    V.  National   Meohaniob'  Bank   ov 

Baltimore. 

[tl  Mabtlavd,  SM.] 

QsAirmro  ob  BanrBno  or  Wbtt  ot  Isr  jtmonoN  is  a  matter  resting  in  the 

sound  discretion  of  the  coort. 
Iv  n  DoTT  or  Pabtt  Affltino  fob  Wbit  or  LrjuvonoN,  not  only  to 

make  a  fmll  and  candid  diadoenre  of  all  the  facts  in  his  case,  bat  also  to 

produce,  if  in  his  power,  strong  prima  fade  CTidenoe  in  snpport  of  the 

averments  npon  which  his  alleged  equity  rests. 

BAHKIKG    CosFORATIOH — iNJDVOnON    TO    RbSTKAIN     MlBAFFUOATIOlf    Of 

FuHse.  —  A  bank  loaned  money  in  excess  of  the  amount  it  was  author- 
ised by  law  to  lend,  taking  collateral  securities  therefor.  A  stockholder 
of  the  bank  filed  a  bill,  alleging  in  substance  the  illegality  of  the  loan, 
that  no  title  or  interest  in  said  collaterals  passed  to  the  bank,  and  that 
they  were  worthless  and  fraudulent;  and  praying  for  an  injunction  to 
rssttain  the  bank  from  misapplying  its  funds  in  the  prosecution  of  suits 
to  recover  their  value.  It  was  htUd,  —  1.  That  the  failure  of  the  com- 
plainant  to  file  copies  of  the  pleadings  and  proceedings  in  the  suits 
sought  to  be  enjoined,  as  exhibits  with  his  bill,  was  a  fatal  defect; 
2.  That  although  the  loan  by  the  bank  was  illegal  and  void,  yet,  being 
an  executed  contract^  the  bank  acquired  an  absolute  or  qualified  interest 
in  or  tiUe  to  the  securities;  3.  That  the  bank  directors,  when  protecting 
snch  titie  or  interest,  by  suit  or  otherwise,  are  acting  within  the  sphere 
of  their  authority,  and  cannot  be  controlled  by  the  courts. 

Bill  in  equity.    Injanction.    The  opinion  etates  the  case. 

«r.  Dean  Smith  and  Joseph  H.  Bradley^  Sen.j  for  the  appel- 
lant 

Bobert  J.  Brent  and  L  Nevett  Steele,  for  the  appellees. 

By  Court,  Robinbon,  J.  No  principle  is  better  established 
than  that  the  granting  or  refusing  of  a  writ  of  injunction  is  a 
matter  resting  in  the  sound  discretion  of  the  court 

It  is  the  duty  of  the  party  making  application  for  it,  not 
oolj  to  make  a  full  and  candid  disclosure  of  all  the  facts  of 
hia  oase,  but  also  to  produce,  if  in  his  power,  strong  prima 
fade  eyideooe  in  support  of  tha  averments  upon  which  his 
alleged  equity  rests. 
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Thus  it  has  been  repeatedly  held  that  the  mere  oath  of  a 
party  to  the  existence  of  a  debt,  of  which  he  holds  in  his  pos- 
session the  written  evidence,  but  which  he  fails  to  produce,  or 
to  assign  a  satisfactory  reason  therefor,  will  not,  on  an  appli- 
cation for  an  injunction,  be  regarded  as  any  proof  of  the  debt: 
Union  Bank  v.  Poultney^  8  Gill  <fe  J.  332;  Nusbaum  v.  Stein^  12 
Ind.  818;  Hankey  v.  AhrahamSy  29  Md.  588. 

This  rule  applies  with  peculiar  force  to  this  case.  Here  the 
court  is  called  upon  to  interfere  with  the  management  of  the 
affairs  of  a  corporation,  the  exclusive  control  of  which  is,  by 
the  charter,  confided  to  the  officers  and  directors  chosen  by 
the  stockholders  themselves.  And  although  it  is  the  duty 
of  the  court  to  interpose  to  prevent  the  diversion  of  the  funds 
and  assets  to  purposes  foreign  to  and  inconsistent  with  the 
plain  and  obvious  purposes  of  the  charter,  yet  in  such  a  case, 
to  entitle  a  party  to  an  injunction,  the  bill  and  exhibits  ought 
to  present  a  clear  and  undoubted  claim  for  relief.  Otherwise, 
instead  of  being  a  remedial  process  to  promote  the  ends  oif 
justice,  it  may  become  the  instrument  of  oppression  and  irrep- 
arable injury. 

Has  the  complainant  presented  a  case  coming  within  these 
general  principles,  is  the  question  to  be  decided  on  this  appeal. 

The  bill,  in  substance,  alleges  that  the  bank  defendant  waa 
incorporated  under  the  general  currency  act  of  Congress,  ap- 
proved June  3,  1864,  with  a  capital  stock  of  six   hundred 
thousand  dollars;  that  the  twenty-ninth  section  of  that  act 
provides  "  that  the  total  liabilities  to  any  association  formed 
under  said  act,  of  any  person  or  company,  or  of  any  corpora- 
tion, for  money  loaned,  shall  at  no  time  exceed  one  tenth  part 
of  the  capital  stock  of  such  association  actually  paid  in  "; 
that  its  officers  and  directors,  in  violation  of  said  section,  con- 
stantly and  habitually  loaned  to  a  certain  firm  of  Bayne  <& 
Co.  sums  largely  in  excess  of  said  amount,  and  that  in  1866 
the  said  firm  became  insolvent,  owing  to  the  bank,  on  account 
of  said  loans,  over  three  hundred  thousand  dollars;  that,  to  se- 
cure these  loans,  Bayne  pledged  certain  collaterals,  including 
1,250  shares  of  the  Washington,  Georgetown,  and  Alexandri 
Railroad  Company;  that  said  loans  being  illegal  and  void,  n 
title  or  interest  in  said  collaterals  passed  to  the  bank;  tha^ 
notwithstanding  these  facts,  the  defendants  are  expending  the 
money  of  the  bank  in  conducting  sundry  suits,  involving  th 
pretended  title  to  said  stock,  and  in  building  or  repairi 
bridge  belonging  to  said  company. 
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After  a  prayer  for  general  relief,  the  complainant  farther 
prays  that  the  defendants  may  be  restrained  from  farther 
prosecuting  said  suits,  or  in  expending  the  money  of  the  bank 
in  regard  thereto,  or  in  building  or  repairing  said  bridge. 

Now,  what  proof  is  offered  in  support  of  these  material  and 
vital  averments?  Do  they  not  rest  solely  upon  the  oath  of  the 
complainant?  No  exhibits  are  filed,  —  not  even  copies  of  the 
pleadings  or  proceedings,  from  which  the  court  might  learn 
the  nature  and  character  of  the  suits,  the  names  of  the  parties, 
and  the  grounds  upon  which  their  respective  claims  are  based. 
What  if  these  exhibits  should  disclose  the  fact  that  the  com- 
plainant is  a  party  claiming  adversely  in  the  very  suits  which 
he  seeks  to  enjoin?  or  that  the  defendants  claim  title  to  the 
stock  through  other  persons  than  Bayne  &  Co.? 

If  in  the  case  of  Union  Bank  v.  PouLineyy  S  Gill  &  J.  333,  the 
oath  of  a  party  as  to  the  existence  of  a  debt  was  held  insuffi- 
cient to  prove  the  debt,  the  written  evidence  of  which  was  in 
his  possession,  but  not  produced,  so  in  this  case  the  failure  to 
file  copies  of  the  pleadings  or  proceedings  as  exhibits,  in  sup- 
port of  the  averments  in  regard  to  the  object  and  purposes  of 
the  suits  sought  to  be  enjoined,  must  be  considered  a  fatal  de- 
fect. This  evidence  it  was  in  the  power  of  the  complainant  to 
have  produced,  and  without  it,  or  some  other  proof  to  satisfy 
the  conscience  of  the  court  of  the  truth  of  the  facts  alleged  in 
the  bill,  he  failed  to  present  a  case  such  as  would  justify  the 
granting  of  an  injunction. 

But  waiving  all  objections  to  the  bill  in  this  behalf,  how 
stands  the  case  upon  its  merits? 

The  complainant  insists  that  the  loans  to  Bayne  &  Co.  being 
illegal,  the  bank  could  acquire  no  title  to  the  collaterals, 
pledged  to  secure  their  payment,  and  that  in  maintaining  this 
pretended  title  by  suit,  the  defendants  are  misapplying  the 
assets  of  the  bank. 

Now,  so  far  as  this  case  is  concerned,  it  is  unnecessary  to 
decide  whether  the  loans  are  illegal  and  void  because  of  their 
violation  of  the  twenty-ninth  section  of  the  currency  act,  or 
whether  it  was  the  purpose  of  the  framers  of  the  law  to  sub- 
ject the  bank  only  to  the  penalty  prescribed  by  the  fifty-third 
section  of  said  act 

If  we  concede  that  they  are  illegal  and  void,  without,  how- 
ever, so  deciding,  it  is  sufficient  to  say  that  the  bank  is  not 
here  invoking  the  aid  of  the  court  to  enforce  their  paymenti 
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nor  are  Bayne  &  Co.  shielding  themselves  from  liability  by 
any  such  defense. 

On  the  contrary,  the  party  who  sets  up  their  illegality,  — who 
denies  the  title  of  the  bank  to  the  1,250  shares  of  stock,  the 
par  value  of  which  is  one  hundred  and  twenty-five  thousand 
dollars,  and  to  the  other  collaterals,  the  value  of  which  is  not 
stated, — who  prays  the  court  to  restrain  the  directors  from 
defending  or  asserting  their  title  to  the  same, — is  himself  a 
stockholder  of  the  bank  defendant. 

How  or  in  what  manner  it  would  promote  his  interest,  or 
that  of  other  stockholders,  to  deprive  this  bank  of  the  only 
security  which  it  holds  for  loans  amounting  to'  more  than  one 
half  of  its  capital,  we  must  confess  it  is  rather  dijQScult  to 
imagine.  Be  this,  however,  as  it  may,  the  question  is  not 
whether  this  court  would  enforce  an  illegal  contract,  but 
whether,  being  executed,  and  under  it  Bayne  &  Co.  having 
received  the  money^  and  the  bank  being  in  possession  of  the 
securities  upon  the  faith  of  which  the  loans  were  made,  it  will 
be  held,  upon  the  application  of  the  complainant  not  a  party 
to  the  contract,  that  under  it  the  bank  acquired  no  interest  in 
the  collaterals,  and  that  in  asserting  that  interest  the  directors 
are  guilty  of  a  violation  and  breach  of  trust. 

We  take  the  law  to  be  settled  that,  although  as  a  general 
rule  an  illegal  contract  cannot  be  enforced,  yet  if  executed, 
and  under  it  a  party  has  paid  money,  he  will  not  be  permitted 
to  recover  it  back. 

In  the  language  of  Chief  Justice  Wilmot,  in  CMina  y.  Elanr 
terny  1  Smith's  Lead.  Cas.  497:  — 

''  Whoever  is  a  party  to  an  unlawful  contract,  if  he  hath 
once  paid  the  money  stipulated  to  be  paid  in  pursuance 
thereof,  he  shall  not  have  the  help  of  a  court  to  fetch  it  back 
again." 

In  other  words,  if  Bayne  &  Co.  had  paid  the  money  bor^ 
rowed  under  these  loans,  will  it  be  contended  that  they  could 
recover  it  back?  Would  a  court  listen  for  a  moment  to  such 
an  unjust  demand?  Or  if  unable  or  unwilling  to  pay  the 
money,  could  they  recover  the  collaterals  pledged  by  them, 
and  upon  the  faith  of  which  the  loans  were  made?  Would 
not  a  court  require  them  to  discharge  their  honest  obligations, — 
to  pay  the  money  borrowed,  to  do  what  was  equitable  and 
Just, — if  they  required  equity  to  be  meted  out  to  them? 

It  is  well  known  that,  prior  to  the  act  of  1846|  usurioas  ooii* 
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tracts  were  denounced  in  this  state  by  statutory  law  as  illegal 
and  void;  yet  in  Trunibo  v.  Blizzard^  6  Gill  &  J.  18,  it  was 
held  that  a  party  seeking  to  avoid  such  contracts  could  only 
obtain  relief  by  paying  the  principal  and  legal  interest. 

The  same  principle  was  asserted  in  Lucas  v.  LaUmVy  6  Har. 
A  J.  IOO9  where  the  trustee  of  an  insolvent  petitioner  brought 
an  action  of  trover  to  recover  the  value  of  property  pledged 
by  the  insolvent  to  secure  a  usurious  loan.  In  that  as  in  this 
case,  it  was  pressed  in  argument  that  the  loan  being  illegal 
and  void,  the  lender  could  acquire  no  title  or  interest  in  the 
property  pledged  as  security  for  its  payment.  But  it  was  held 
otherwise,  and  the  trustee  failed  to  recover. 

From  these  cases,  and  the  principles  which  underlie  the 
decisions,  it  must  follow  that  neither  Bayne  &  Co.  nor  their 
assignees  could  deprive  the  bank  of  these  collaterals  without 
paying  the  loans  to  secure  which  they  were  pledged.  If  so, 
then  it  must  also  follow  that  the  bank  has  an  interest  in  or 
title  to  them, — whether  absolute  or  qualified,  it  is  immaterial, — 
and  the  right  of  the  defendants  as  directors  to  protect  that 
interest,  whether  by  suit  or  otherwise,  cannot  be  questioned. 
To  them  the  management  of  the  affairs  of  the  corporation  is 
by  the  charter  confided,  and  thus  acting  within  the  sphere 
of  their  authority,  they  cannot  be  controlled  hjr  this  court. 

The  case  of  Albert  v.  Savings  Bank,  2  Md.  160,  is  not  in 
conflict  with  these  views.  There  it  was  held  that  a  cestui  que 
trust  could  recover  property  which  his  trustee,  in  violation  of 
the  trust,  had  pledged  to  secure  an  illegal  loan;  but  the  court 
impliedly  admit  that  if  the  trustee  had  pledged  his  proi)erty 
he  would  have  been  estopped. 

This  case  is  also  distinguishable  from  President  etc.  0/ 
the  Maryland  Hospital  v.  Foreman,  29  Md.  524.  It  was  de- 
cided, in  that  case,  that  the  plaintiff  was  entitled  to  recover, 
because  the  contract  under  which  the  money  had  been  paid 
was  neither  malum  in  se  nor  malum  prohibitum,  and  the  prin- 
ciple in  pari  delicto  did  not  apply. 

The  objection  fatal  to  the  contract,  in  that  case,  was  the  want 
of  power  on  the  part  of  the  corporation  to  make  it.  In  the 
language  of  the  court,  it  ^'  was  simply  ultra  vires,  and  there- 
fore not  binding  on  the  parties." 

We  are  also  of  opinion  that  the  complainant  is  not  entitled 
to  an  injunction  upon  the  allegation  that  the  defendants  are 
using  the  money  of  the  bank  in  building  or  repairing  the 
bridge  belonging  to  the  company. 
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The  copy  of  the  contract  made  by  Riddle,  trustee,  with  Cle- 
phane,  receiver  of  the  road,  and  filed  as  an  exhibit  in  support 
of  the  bill,  shows  that  if  the  bank  had  any  connection  with 
the  contract,  it  was  by  loaning  money  upon  the  credit  of  the 
road. 

The  purposes  to  which  Clephane  might  apply  the  money 
could  not  surely  impair  the  corporate  power  to  make  the  loan. 
Whether  the  defendants  exercised  a  wise  discretion  in  making 
it,  or  in  accepting  the  security  offered,  are  questions  over  which 
we  have  no  control. 

For  these  reasons,  the  order  of  the  court  below  refusing  an 
injunction  will  be  affirmed. 

Order  affirmed. 


What  Faots  mttst  bb  Svr  Fobth  to  ENmui  PcnnoirBB  to  iNJUNcnom 
See  Pentaeola  etc  R,  R.  Ca  ▼.  SpraU,  91  Am.  Deo.  747,  and  note  757. 

Granting  or  Rktusino  iNJUNcnoN  must  Always  Rest  ih  Sound  Dzs- 
ORvnoN  ov  Court,  governed  by  the  nature  of  the  case:  Hint  v.  Stephent^  S9 
Am.  Dec.  217;  Reddall  v.  Bryan,  74  Id.  550,  and  note  554. 

If  Complainant's  Right  is  Doubttul,  and  No  Irrsparable  Damaoi  has 
BEEN  OR  IS  BEINO  DoNE,  it  is  Rot  a  proper  case  for  an  injnnotion:  Hmcbmmm 
V.  Rciflroad  Co.,  86  Am.  Dec  252,  and  note  258. 

The  PRiNdFAL  CASE  IS  CITED  to  the  aeoond  point  statod  in  the  iyUabm^  ia 
JohntUm  y.  €fkmh  40  Md.  207. 


Lister  v.  Allbn. 

[81  MARYLAND,  MS. J 

It  IB  DxTTT  or  Persons  I^^alivq  with  Special  Agent  to  Ascertain  th« 
extent  of  his  authority,  and  the  principal  u  not  bound  by  any  act  of  th« 
agent  not  warranted  expressly  by,  or  fairly  and  necessarily  implied 
from,  the  terms  of  the  authority  delegated  to  him. 

Third  Persons  Dealing  with  Agent  in  Good  Faith  are  not  Bouni» 
by  the  limitations  placed  oa.  the  agent's  authority  by  the  prirate  instruo- 
tions  of  the  principal,  which  are  not  known  to  such  third  parties,  nor 
properly  inferable  from  the  nature  of  the  agent's  employment. 

General  AcTBORrrY  Arises  from  General  Employment  in  a  specifio 
capacity,  such  as  factor,  broker,  attorney,  etc.  Such  authority  empow- 
ers the  agent  to  bind  hu  employer  by  all  acts  within  the  scope  of  his 
employment,  and  that  power  cannot  be  limited  by  any  priyate  order  or 
direction  not  known  to  the  party  dealing  with  the  agent. 

PmiKOiPAL  will  be  Bound  by  Acts  ov  Agent,  although  a  mere  special 
agent,  whom  he  clothes  with  all  the  apparent  munimenti  el  aa  abiolnto 
title  to  the  property  in  himself. 

AoBNCT.    The  opinion  Btates  the  case. 
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William  H.  Cawartj  for  the  appellants. 
Daniel  Ratdiffe^  for  the  appellee. 

By  Court,  Bartol,  G.  J.  The  appellee,  plaintiff  below,  wa§ 
entitled  under  the  laws  of  the  state,  as  widow  of  Richard  AUen^ 
late  a  soldier  in  the  United  States  army,  to  receive  from  the 
treasury  the  sum  of  three  hundred  dollars  for  bounty  due  the 
deceased. 

Her  claim,  made  out  in  due  form  of  law,  with  the  requisite 
affidavits  atid  proof  annexed,  was  placed  by  her  for  collection 
in  the  hands  of  William  B.  Hanson,  and  appended  thereto  was 
the  following  order  or  draft:  — 

"  $300.  186—. 

"  The  treasurer  of  the  state  of  Maryland,  pay  to  the  order  of 
William  E.  Hanson  the  sum  of  three  hundred  dollars,  being 
balance  of  state  bounty  due  me  as  the  widow  of  Richard 
Allen,  a  volunteer  in  company  H,  in  80th  Regiment,  U.  S.  C. 
troops.  Under  the  act  of  the  general  assembly  of  Maryland 
if  1864,  chapter  15,  and  amendments  thereto." 

"Emelinb  X  Allen." 
"  Witnessed  by  Jos.  B.  Ruth,  J.  P."  *" 

Evidence  was  offered  to  prove  that  Hanson  paid  nothing  to 
the  plaintiff  for  the  claim;  that  he  passed  it  over  to  one  James 
Campbell,  a  bounty  broker,  but  for  what  consideration  does 
not  appear.  Campbell  sold  it  to  the  appellants  for  $165,  and 
they  received  the  amouAt  ($300)  from  the  treasury.  The 
object  of  the  suit  is  to  recover  from  them  this  sum,  as  money 
had  and  received  for  the  use  of  the  plaintiff. 

At  the  trial  the  defendants  asked  the  court  to  Instruct  the 
jury  "  that  if  they  found  the  defendants  purchased  the  claim 
for  bounty  in  question  at  a  fair  market  price,  without  any  col- 
lusion with  Hanson  or  his  agent,  and  paid  their  money  for  the 
same,  then  the  plaintiff  is  not  entitled  to  recover.*' 

This  prayer  was  refused,  and  the  prayer  of  the  plaintiff  waa 
granted,  instructing  the  jury  substantially,  ''  that  if  they  be- 
lieved from  the  evidence  the  plaintiff  placed  her  claim  in  the 
Lands  of  Hanson,  a  claim  agent,  with  an  understanding  that 
the  same  should  be  collected  in  the  usual  mode,  and  paid 
over  to  her,  but  without  authority  to  sell  the  said  claim,  and 
that  Hanson  sold  the  same,  or  caused  it  to  be  sold,  without 
her  authority  or  consent,  to  the  defendants,  who  afterwards^ 
lollected  the  full  amount  from  the  state,  then  the  plaintiff  i» 
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entitled  to  recover  said  three  hnndred  dollars,  with  interest 
from  the  date  of  its  payment." 

The  jury  found  a  verdict  in  favor  of  the  plaintiff;  and  the 
appeal  brings  up  for  review  the  ruling  of  the  court  below  on 
the  prayers. 

The  defendants  claim  exemption  from  liability,  on  the 
ground  that  they  were  bona  fide  purchasers  of  the  claim  for 
value.  But  the  court  asserted  the  right  of  the  plaintiff  to 
recover,  provided  the  jury  found  that  Hanson  was  her  agent 
only  to  collect,  without  any  authority  to  sell,  and  if  he  sold 
without  her  knowledge  or  consent,  the  purchasers  acquired 
no  title  as  against  her,  although  they  may  have  acted  in  good 
faith. 

In  support  of  this  position,  we  have  been  referred  to  Chitty 
on  Contracts,  200,  and  to  Batty  v.  Cartwellj  2  Johns.  48,  and 
Ro89iter  v.  Rossiter,  8  Wend.  494  [24  Am.  Dec.  62]. 

These  authorities  announce  the  doctrine  that  the  acts  of  a 
special  agent  do  not  bind  his  principal,  unless  strictly  within 
his  authority. 

Chitty  states  the  rule  as  follows:  — 

'^  If  the  agent  is  appointed  only  for  a  particular  purpose, 
and  is  invested  with  limited  powers,  or,  in  other  words,  is 
a  special  agent,  then  it  is  the  duty  of  persons  dealing  with 
such  agent  to  ascertain  the  extent  of  his  authority,  and  the 
principal  or  master  will  not  be  bound  by  any  act  of  the  agent 
not  warranted  expressly  by,  or  by  fair  and  necessary  implica- 
tion from,  the  terms  of  the  authority  delegated  to  him." 

This  general  rule  is  correct;  but  in  the  application  of  it  to 
cases  affecting  the  rights  of  third  persons  who  have  dealt 
with  the  agent  in  good  faith,  care  must  be  taken  not  to  bind 
them  by  limitations  placed  on  the  authority  of  the  agent  by 
the  private  instructions  of  the  principal,  which  are  not  known 
to  such  third  persons,  nor  properly  inferable  from  the  nature 
of  the  agent's  employment. 

In  Perkins's  note  to  the  text  of  Chitty,  above  quoted,  page 
200,  it  is  correctly  said:  ''A  general  authority  arises  from  a 
general  employment  in  a  specific  capacity,  such  as  factor, 

broker,  attorney,  etc A  general  authority  of  this  kind 

empowers  the  agent  to  bind  the  employer  by  all  acts  within 
the  scope  of  his  employment,  and  that  power  cannot  be  limited 
by  any  private  order  or  direction  not  known  to  the  part/ 
dealing  with  the  agent." 

Judge  Story,  in  his  work  on  agency,  section  448,  saye:  ^- 
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^*  But  the  rospoDfiibility  of  the  principal  to  third  penonB  is 
xiot  confined  to  cases  where  the  contract  has  beeo  actually 
made  under  his  express  or  implied  authority. 

*'  It  extends  further,  and  binds  the  principal  in  all  cases 
where  the  agent  is  acting  within  the  scope  of  his  usual  em- 
ployment, or  is  held  out  to  the  public  or  to  the  other  party  as 
haying  competent  authority,  although  in  fact  he  has,  in  the 
particular  instance,  exceeded  or  violated  his  instructions  and 
acted  without  authority.  For  in  all  such  cases,  where  one  of 
two  innocent  persons  is  to  suffer,  he  ought  to  suffer  who  misled 
the  other  into  the  contract  by  holding  out  the  agent  as  com- 
petent to  act,  and  as  enjoying  his  confidence." 

''  So  if  the  principal  should  clothe  the  agent,  although  a  mere 
special  agent,  with  all  the  apparent  muniments  of  an  absolute 
title  to  the  property  in  himself,  the  principal  would  be  bound 
by  the  acts  of  the  latter;  as,  for  example,  if  he  should  clothe 
him  with  the  apparent  title  to  properiy  by  a  bill  of  lading  of 
a  shipment,  as  by  making  the  shipment  appear  to  be  on  ac- 
count of  the  agent,  or  should  trust  him  with  negotiable  securi- 
ties indorsed  in  blank,  a  sale  or  disposal  thereof  by  the  agent, 
although  in  violation  of  his  private  orders,  would  bind  the 
principal,  and  give  correspondent  rights  and  remedies  to  third 
persons  who  become  bona  fide  possessors  under  such  sale  or 
other  act  of  disposal  against  him." 

The  principle  thus  stated  by  Judge  Story  is  supported  by  the 
authority  both  of  elementary  writers  and  of  adjudged  cases, 
and  seems  to  be  applicable  to  the  present  case. 

Hanson  was  acting  as  the  attorney  in  fact  for  the  plaintiff; 
she  placed  in  his  hands  the  evidence  of  her  bounty  claim,  and 
by  her  written  order  on  the  treasurer  directed  that  the  same 
should  be  paid  to  the  order  of  Hanson. 

As  between  the  original  parties,  the  effect  of  this  transaction 
was  to  constitute  Hanson  as  the  mere  agent  or  attorney  in  fact 
of  the  plaintiff  to  collect  the  money;  and  he  would  be  liable 
to  her  for  any  violation  of  duty  by  the  sale  or  conversion  of 
her  property  without  her  authority  or  consent.  But  it  does 
not  follow  that  such  liability  would  attach  to  third  persons 
who  have  dealt  with  the  agent  in  good  faith,  with  no  other 
knowledge  as  to  the  limits  of  his  agency  except  what  the 
written  papers  disclose.  On  the  contrary,  the  claim  being  in 
its  nature  assignable,  as  was  decided  in  Eiehelberger  v.  Sifford^ 
27  Md.  320,  the  possession  by  Hanson  of  the  written  evidence 
of  the  claim,  and  the  order  or  check  of  the  plaintiff  thereon 

Am.  Dwl  Vok  0-« 
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directing  the  same  to  be  paid  to  his  order,  placed  in  his  hands 
such  muniments  of  title  as  authorized  the  appellants  to  deal 
with  him  as  owner,  or  as  having  the  power  of  disposition;  and 
if  they  so  dealt  with  him  in  good  faith,  and  purchased  for  a 
valuable  consideration,  they  are  entitled  to  be  protected  against 
the  claim  of  the  principal,  although  Hanson  may  have  violated 
his  instructions. 

In  such  case  the  loss  must  fall,  not  upon  the  appellants,  bat; 
U|X)n  the  plaintiff,  who  inadvertently,  or  perhaps  ignorantly, 
placed  it  in  the  power  of  her  agent  to  violate  her  confidence, 
or  to  impose  upon  third  persons. 

If  the  plaintiff's  check  upon  the  treasurer,  making  the  money 
payable  to  Hanson's  order,  be  regarded  as  an  ordinary  nego- 
tiable security,  then,  by  the  law  merchant,  the  appellants,  if 
they  took  it  in  good  faith,  and  without  notice  of  the  nature  of 
Hanson's  agency,  would  clearly  be  entitled  to  protection  as 
bona  fide  indorsees  for  value. 

But  without  placing  the  case  upon  this  ground,  treating  the 
claim  as  a  mere  chose  in  action  assignable,  the  appellants  are 
equally  entitled  to  protection,  if  they  acquired  the  same  bonu 
fide  and  for  value  from  Hanson  or  his  agent,  with  no  other 
notice  of  the  rights  of  Hanson,  or  the  nature  of  his  agency, 
except  that  furnished  by  the  papers  themselves. 

Being  of  opinion  that  there  was  error  in  the  instruction 
given  to  the  jury,  the  judgment  will  be  reversed,  with  leave 
to  the  appellee  to  take  out  writ  of  procedendo. 

Judgment  reversed,  with  leave  to  take  out  proced€ndo. 


Act  of  Aoent  Which  is  Warranted  by  Terms  of  nis  Power  ib 
Binding  upon  his  Principal,  as  to  aU  persons  dealing  in  good  faith  with 
the  agent:  WegtfieJd  Bank  v.  Comen,  93  Am.  Dec.  673,  and  note  577;  Law  ▼. 
Stokes,  90  Id.  655,  and  note  659. 

Notice  to  Third  Persons  of  Termination  op  Agency,  What  Suffi- 
cient :  Van  Dusen  t.  Minimj  Co.,  95  Ain.  Dec.  209.  The  agent  may  bind  his 
principal  within  the  scope  of  authority  formerly  possessed  by  him,  until  the 
third  persons  with  whom  he  deals  have  been  notified  of  the  termination  of 
the  agency:  Id.,  and  cases  collected  in  note  213. 

« 

The  principal  case  is  cited  to  the  fourth  point  stated  in  the  syUabua,  in 
Reynolds  v.  Davison,  34  Md.  668;  Tome  t.  Railroad  Co.,  39  Id.  83;  Tubmam 
▼.  Lowehamp,  43  Id.  824. 
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Stoddert  v.  Ward. 

[81  liAftTLAMD,  662.) 

Tax  AauBSM EHT8  ought  not  to  be  Vacated,  and  property  MMb  to  taxa- 
tion reloaaed  altogether,  because  the  poblic  o£Eicen  have  not  etriotly 
followed  the  provisions  of  the  law,  which  are  merely  directory.  And 
a  coort  of  equity  cannot  interfere  for  snch  cause  to  relieve  a  party 
from  the  payment  of  taxes  assessed  upon  his  property  by  the  proper 
authority. 

Change  or  Domicilb,  so  Far  as  It  Rbspects  Question  or  Taxatioit, 
cannot  be  effected  by  intention  alone,  and  without  actual  removal. 

Pebson  la  Liable  to  Taxation  as  Citizen  or  Certain  Countt  so  Long 
as  he  continues  in  fact  to  reside  in  such  county;  and  the  levy  of  the 
year  being  completed  while  he  so  continues  to  reside  in  the  county,  and 
before  he  removes  therefrom,  he  is  chargeable  with  the  taxes  assessed  for 
that  year. 

Application  for  an  injunction.  The  opinion  Btates  the 
case. 

Peter  W,  Crain^  for  the  appellant. 

Vivian  Brent^  for  the  appellees. 

By  Court,  Bartol,  C.  J.  This  is  an  appeal  from  an  order 
nf  the  circuit  court  of  Charles  County,  refusing  to  grant  fin 
injunction  restraining  the  appellees  for  collecting  from  the  a|>- 
pellant  taxes  under  the  county  levy  for  the  year  1869. 

The  application  for  the  injunction  is  based  on  two  grounds,  — 
1.  That  the  county  commissioners  have  failed  to  comply  with 
the  requirements  of  the  act  of  assembly  of  1867,  chapter  34 1, 
sections  3,  4;  2.  That,  prior  to  the  levy  for  the  year  1860,  the 
complainant  had  ceased  to  be  a  resident  of  Charles  County, 
and  was  not  subject  to  taxation  in  that  county  in  respect  to 
certain  stock  owned  by  him,  and  included  in  the  levy. 

1.  The  alleged  failure  of  the  commissioners  to  comply  with 
the  requirements  of  the  act  of  1867,  as  averred  in  the  bill, 
and  stated  in  ai^ument,  is  supposed  to  consist  in  their  alleged 
omission  to  execute  the  provisions  of  the  third  and  fourth  sec- 
tions, by  causing  all  property  of  every  description  liable  to  taxa- 
tion to  be  assessed,  and  especially  their  omission,  as  alleged,  to 
ascertain,  4is  directed  by  the  act,  **from  banking  institutions 
and  other  corporations  full  and  complete  lists  of  all  such  proi>- 
erty  held  by  the  citizens  of  Charles  County."  The  bill  charges 
that  they  have  not  executed  the  law,  and  that  many  persons 
holding  such  property  liave  thereby  been  exonerated  from  pay- 
ing and  contributing  their  just  and  proper  share  to  the  support 
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of  the  county  charges.  And  consequently  the  appellant  haa 
been  required  to  contribute  more  than  his  just  and  equal  pro- 
portion to  the  support  of  the  government. 

There  is  no  specification  of  any  property  which  was  liable 
to  taxation  and  not  assessed.  The  allegation  in  the  bill  is  in 
general  terms,  charging  substantially  that  by  the  provisions  of 
the  act  it  is  made  the  duty  of  the  commissioners  to  cause  all 
property  to  be  assessed,  and  that  all  has  not  been  included  in 
the  assessment. 

Under  any  revenue  system  that  can  be  devised,  some  of  the 
property  of  the  citizens  will  escape  taxation,  especially  such 
as  is  intangible,  consisting  of  public  and  private  securities,  the 
evidences  of  which  are  only  in  the  possession  of  the  tax-payer, 
who  has  not  the  honesty  to  make  them  known  to  the  officers 
of  the  law.  No  skill  in  the  framing  of  the  tax  laws,  or  vigi- 
lance in  their  execution,  can  entirely  prevent  frauds  upon  the 
public  revenue,  committed  by  parties  concealing  from  the 
assessment  property  lawfully  taxable. 

In  the  execution  of  the  revenue  laws,  the  constitution  and 
the  acts  of  assembly  have  provided  for  the  selection  of  certain 
public  officers  charged  with  the  duty  of  assessing  and  coUect- 
ing  the  public  taxes.  If  any  errors,  omissions,  or  irregularitiea 
occur  in  the  discharge  of  their  duties,  such  errors  may  be  cor- 
rected by  the  means  which  the  tax  laws  provide.  ''  Tax  assess- 
ments ought  not  to  be  vacated,  and  property  liable  to  taxation 
released  altogether,  because  the  public  officers  have  not  strictly 
followed  the  provisions  of  the  law,  which  are  merely  directory. 
Assessments  are  not  invalid  if  such  directions  are  not  com- 
plied with":   O^Nealv^  Bridge  Counpany^  18  Md.  1. 

In  that  case  it  was  decided  that  a  court  of  chancery  cannot 
interfere  for  such  cause  to  relieve  a  party  from  the  payment 
of  taxes  assessed  upon  his  property  by  the  proper  authority. 

2.  Does  it  appear  by  the  averments  in  the  bill,  and  the 
exhibits  filed  therewith,  that  the  appellant  was  not  a  citizen 
of  Charles  County  when  the  levy  for  1869  was  made? 

He  was  owner  of  ninety  thousand  dollars  of  the  stock  debt 
of  the  city  of  Baltimore,  and  would  not  be  liable  to  be  assessed 
and  taxed  thereon  in  Charles  County  in  1869,  if  before  the 
levy  for  that  year  was  completed  he  had  actually  removed 
from  the  county,  and  had  furnished  to  the  commissioners  the 
requisite  evidence  of  such  removal. 

By  the  act  of  1866,  chapter  157,  section  9,  it  is  provided  that 
*'  all  property  owned  by  residents  of  this  state,  and  not  permn- 


Oct.  1869.]  Stoddert  r.  Ward.  86 

nentlj  located  elsewhere  within  the  state,  shall  be  assessed 
to  the  owner  in  the  county  or  city  where  he  resides." 

Previous  to  the  year  1869,  the  appellant  had  kmg  been  a 
resident  of  Charles  County,  and  had  been  assessed  and  paid 
taxes  on  his  property, as  such. 

Early  in  the  year  1869  he  resolved  to  change  his  residence, 
and  removed  to  the  city  of  Baltimore. 

In  his  letter  to  the  commissioners,  exhibited  with  the  bill  of 
complaint,  dated  March  22,  1869,  he  says:  '^  I  have  tiiis  day 
received  information  (which  I  have  sought  for  two  months,  in 
vain)  which  determines  me  on  removing  to  the  city  of  Balti- 
more"; asking  them  to  apportion  his  taxes  for  1869,  and  stat- 
ing that  his  &rm,  horses,  cattle,  etc.,  will  be  the  only  property 
subject  to  county  taxation.  ^'  The  city  BtoA  and  other  per- 
sonal property  attaches  to  the  domicile  c^  the  owners." 

After  this  letter  he  continued  in  Charles  County,  with  the 
intention  to  remove  to  Baltimore,  but  not  actually  removing  till 
the  seventeenth  day  of  April,  1869,  when  he  addressed  another 
letter  to  the  commissioners  upon  the  subject  of  the  proof  re- 
quired by  them  with  regard  to  his  residence,  and  stating:  *'  I 
should  have  been  residing  in  Baltimore  in  person,  not  in  per- 
son and  intent  only,  six  weeks  ago,  if  my  daughter's  illness 
of  three  weeks  and  more,  following  of  five  weeks,  had  not  de* 
tained  me  here." 

In  reply  to  this  letter,  the  commissioners,  by  their  clerk, 
addressed  a  letter  to  the  appellant,  dated  April  27,  1869,  say* 
ing:  — 

"Your  favor  of  the  17th  was  to-day  submitted  to  the  board 
of  county  commissioners,  and  they  direct  me  to  inform  you 
that  your  application  for  a  deduction  on  your  taxable  property 
eame  too  late  for  this  year,  as  they  had  already  held  their 
term  for  changing  and  making  abatements  on  the  assessable^ 
property  for  the  year." 

The  only  additional  evidence  furnished  by  the  record,  as  to 
the  time  of  the  actual  removal  of  the  appellant  to  Baltimore, 
IB  a  letter  addressed  to  the  clerk  of  the  board  of  commission- 
ers by  John  H.  BaAies,  register  of  Baltimore  City,  dated  May 
14,  1869,  saying:— 

''In  the  month  of  January  of  the  current  year,  John  T. 
Stoddert,  Esq.,  of  your  county,  communicated  to  me  by  letter 
his  intention  to  remove  to  our  city  immediately,  and  make  it 
his  future  home,  and  register  his  personal  property  here. 

''In  pursuance  of  such  purpose,  he  has  reported  himself  to 
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me  as  a  citizen  of  Baltimore,  and  hia  stocks  are  registered 
upon  our  books." 

From  this  statement  of  factS|  as  disclosed  by  the  bill  and 
exhibits,  it  is  apparent  that  the  appellant  continued  in  fact  to 
reside  in  Charles  County  until  as  late  as  the  twenty-Beventh 
day  of  April,  or  perhaps  till  some  time  in  May, — on  or  about 
the  14th.  It  is  also  evident  that  he  had  the  fixed  inten- 
tion to  remove  to  Baltimore  as  early  as  the  twenty-second 
day  of  March,  or  perhaps  before  that  time;  and  the  error  into 
which  he  seems  to  have  fallen  is,  that  in  a  case  like  this  the 
question  of  domicile  depends  merely  upon  intention,  and  that 
he  ceased  to  be  a  citizen  of  Charles  County,  liable  to  taxation 
as  such,  so  soon  as  he  determined  to  remove  from  the  county, 
and  communicated  that  purpose  to  the  commissioners. 

In  this  view  we  think  he  was  in  error.  In  our  judgment, 
his  change  of  domicile,  so  far  as  it  respects  the  question  of 
taxation,  could  not  be  efifected  by  intention  alone,  and  without 
actual  removal. 

So  long  as  he  continued  in  fact  to  reside  in  Charles  Countyi 
he  was  liable  to  taxation  as  a  citizen  thereof;  and  the  levy  for 
the  year  1869  having  been  completed  while  he  so  continued 
to  reside  in  the  county,  and  before  he  removed  therefrom,  he 
is  chargeable  vri  th  the  taxes  assessed  for  that  year;  and  the 
injunction  was  properly  refused. 

Order  affirmed. 


Quo  MoDo  OF  Taxation  n  MATmi  of  LwisLAxmi  CcnmoLi  JDs  WM 
T.  Hay$,  66  Am.  Deo.  852. 

Lboislaturb  hah  Powkr  to  Pbbsobibs  Fobm  of  PaooBiDnfos  nr  As- 
naaicENT  and  Collxotion  of  Taxis,  and  in  mattan  of  form  may  doohi* 
what  steps  shaU  or  shaU  not  be  essential  to  the  yalidity  of  a  tax  sale  or  tax 
deed:  SmUh  v.  SmUh,  88  Am.  Dec  707;  but  oannot  yalidate  an  invalid  tax 
sale  by  a  subseqnent  law:  Comoa^  v.  CMe,  87  Id.  240. 

Act  of  Taxing  Pbopsrtt  n  Acknowlxdomxvt  of  Lmal  Status  of 
PxBsoN  OB  Company  upon  whom  the  tax  is  leried:  Brk  J?V  Co.  t.  StaU,  86 
Am.  Deo.  228. 

Acts  of  Abskssob  in  Makino  Tax  Assbsbumts  abb  iNTAUDb  ontai 
the  provisions  of  the  statate  are  strictly  followed:  Jfots  ▼.  Sktatt  86  Aa. 
Ded.  94,  and  see  note  lOOi  • 
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SCHOOLEY    V.    ROMAIN. 

rsi  Mabtland,  574. 1 

Stipulation  in  Mobtqaqb,  Providing  that  the  whole  debt  secured  thereby 
shall  become  dne  and  pajrable,  upon  failure  to  pay  the  interest  annually, 
is  a  legal  and  valid  stipulation,  and  is  not  in  the  nature  of  a  penalty  or 
forfeitore. 

AS9IGNEB8  OF  Equitt  ov  Rbdbmption  Takx  Lakd  subject  to  the  mort- 
gage and  the  covenants  therein,  which  may  be  enforced  against  the  land 
in  the  same  manner  and  to  the  same  extent  as  if  the  assignment  had 
not  been  made. 

Bill  in  equity  to  foreclose  a  mortgage,  and  for  a  sale  of  the 
mortgaged  premises.  The  bill  was  filed  by  John  Remain,  and 
alleged  in  substance  that  Peers  and  Richmond  being  indebted 
to  him  on  their  bond  or  obligation,  bearing  date  the  24th  of  July, . 
1866,  on  the  same  day,  with  their  respective  wives,  executed 
a  mortgage  to  secure  the  payment  thereof,  according  to  its 
terms.  The  obligation  provided  ''that  the  said  sum  of  money 
should  bear  interest  from  the  twelfth  day  of  July,  1866,  at  six 
per  cent  per  annum,  and  be  payable  annually  from  the  said 
twelfth  day  of  July,  1866;  and  that  if  said  interest  should  be 
punctually  paid  when  the  same  falls  due,  the  obligors  should 
have  five  years  from  said  twelfth  day  of  July  in  said  year  in 
which  to  pay  the  principal;  but  that  if  default  should  be 
made  in  the  punctual  payment  of  the  interest,  the  whole  prin- 
cipal should  become  due  and  demandable";  and  the  mortgage 
contained  a  covenant  to  the  same  elTect.  There  was  a  sale  of 
the  equity  of  redemption,  and  default  in  the  payment  of  the 
interest.  The  original  mortgagors,  and  Schooley  and  Price, 
the  purchasers  of  the  equity  of  redemption,  were  all  made 
parties  defendant  to  the  suit.  The  court  below  decreed  the 
sale  of  the  mortgaged  premises,  etc.,  from  which  decree  this 
appeal  was  taken. 

A.  H.  Handy ^  for  the  appellants. 

Jone9^  attomey^eneraly  for  the  appellee. 

By  Court,  Bartol,  G.  J.  Upon  the  question  of  the  construc- 
tion of  the  mortgage,  and  the  bond  or  obligation  of  Richmond 
and  Peers,  to  enforce  the  payment  of  which  this  bill  was  filed, 
we  entirely  agree  with  the  circuit  court;  and  upon  the  reason* 
ing  contained  in  the  opinion  of  that  court,  sent  up  with  the 
record,  and  the  authorities  therein  cited,  we  are  willing  to  rest 
our  decison  of  that  question.  The  object  of  the  suit  is  to  en- 
finrce  the  payment  of  the  mortgage  debt  and  interest  according 
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to  the  terms  of  the  contract;  it  is  in  no  eense  a  proceeding  to 
enforce  a  penalty  or  forfeiture. 

We  agree  also  with  the  circuit  court  in  the  opinion  that  the 
appellants,  as  assignees  of  the  equity  of  redemption,  took  the 
land  subject  to  the  mortgage  and  the  covenants  therein,  which 
may  be  enforced  against  the  land  in  the  same  manner  and  to 
the  same  extent  as  if  the  assignment  had  not  been  made. 

The  only  remaining  question  is,  Was  there  a  default  in  the 
payment  of  the  interest  7 

It  became  due  .on  the  twelfth  day  of  July,  1867. 

On  the  part  of  the  appellants  it  has  been  contended  that  the 
contract  was  to  be  performed  where  it  was  made,  in  Somerset 
County,  Maryland;  that  the  appellee  resided  in  New  York,  and 
had  no  agent  in  Somerset  County  authorized  to  receive  the 
money,  and  that  they  were  not  bound  to  pay  or  tender  the 
money  in  New  York,  where  alone  the  appellee  was  to  be  found. 

Assuming,  for  the  sake  of  the  argument,  that  this  position 
is  correct,  the  appellants  were  bound  to  show  that  they  were 
ready  to  pay  the  interest  when  it  fell  due. 

It  is  averred  in  their  answers  that  they  were  so  ready;  but 
this  averment  is  entirely  unsupported  by  the  proof;  on  the  con- 
trary, the  evidence  shows  that  they  were  not  ready  with  the 
money  to  pay  the  interest,  at  any  place,  when  it  became  due; 
their  default  is  without  sufficient  legal  excuse,  and  the  right 
of  the  appellee  thereupon  to  demand  the  payment  of  the  prin- 
cipal, according  to  the  terms  of  the  covenant,  cannot  be  ques- 
tioned. 

The  decree  of  the  circuit  court  must  be  affirmed,  with  ooats 
to  the  appellee. 

Decree  affirmed.  

FbBrarnTBSS,  and  RsLnor  ▲oADrgT  nr  Bquitit:  BmUkT.  MaHmer,  68  Am. 
Deo.  73,  and  extended  note  85. 

Rights  of  Obaztteb  of  Eqttitt  of  RxDmcpnoN:  See  MeiCXkm  t.  BkJ^ 
airdt,  70  Am.  Deo.  855,  and  oaeee  ooUeoted  in  note  876. 

Thb  frdioipal  gabb  18  CITED  and  approved  to  the  fint  point  etatad  in  tlie 
a^OoJiuB,  in  Mobra^r.  JDedfcM,  42Md.  478. 


GASES 


SUPREME  JUDICIAL  COURT 


OF 

MA88ACHU8ETTa 


Commonwealth  v.  Maoloon. 

nOl  MAlBACHUSnTt,  Lj 
OmZBM  OV   WOBMEOV  COUNTRT,  OR  OF  AbOTHXB  StATI^  MAT  VE  OoHfiUm 

OF  Maxtblaughtbr  im  MA88ACHU8RT8y  if  ho  inflicU  mjiiriM  upon  an- 
other person  upon  the  high  Beaa,  and  the  latter  dies  within  that  oonunon- 
wealth  from  the  effect  of  snch  injuries. 

kLLMOATlOlt  IN   iNDICTlISlfT  FOB  MANSLAUOimB  IS  NOT  BaD  FOR  DlTFUOrrT 

neither  for  alleging  that  death  waa  canaed  by  a  wounding,  an  expos- 
ure to  cold  and  inclement  weather,  and  a  starving,  nor  for  a  failure 
to  state  that  such  acts,  or  either  of  them,  were  mortal,  or  of  a  mortal 
nature.  Such  indictment  will  he  sustained  by  proof  that  death  was 
caused  by  all  or  any  of  such  inflicted  injuries. 

Word  "  Iitfuct  "  dobs  not  Negr8sarilt  Imply  Dirict  Vioudior. 

Words  "Infuctbd  Injury"  Mkan  Ant  Bodily  Harm  which  is  eanssd 
by  one  to  be  suffered  upon  another. 

I>RFRNDAirT  CANNOT  BR  GONVICTBD  OF  MANSLAUOBTBRt  UnlsSS  he  did  all  of 

the  acts  which  occasioned  the  death,  or  aided  or  abetted  the  doing  of 

such  acts. 
OoimcnoN  mat  bb  Had  for  Gausing  Drath  by  Staryation  or  Ezro^ 

URR,  under  a  statute  providing  for  the  punishment  of  «^""ng  death 

within  the  state  by  means  of  "a  mortal  wound  gtyeiif  or  other  Yiolenos 

or  injury  inflicted.** 
On  Who  dob%  Criminal  Aor  in  Onr  Oovhtt  or  Sxatb  mat  br  Hrlb 

LiABLB  for  its  continuous  operation  in  another. 
Criminal  Homididb  Drfinrd. 

iKDicnisiiT  against  C.  H.  Madooiiy  Frank  llacloon,  and  N. 
Kearney  for  manalangbter.  It  alleged  that,  on  December  1, 
1867,  and  at  divers  other  times  between  that  day  and  Feb- 
ruary 6, 1868y  on  the  high  seas,  defendants  did,  in  and  upon 
Charles  B.  Hooper,  feloniously,  willfully,  and  designedly, 
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make  divers,  to  wit,  twenty,  assaults,  and  with  a  clnb,  and 
with  a  belaying-pin,  and  with  a  rope,  and  with  an  iron  hook, 
and  with  a  heaver,  in  and  upon  his  head,  chest,  arms,  shoul- 
ders, and  back,  at  the  several  times  aforesaid,  on  the  high  seas 
aforesaid,  feloniously  and  wickedly  did  strike  and  beat,  then 
and  there,  thereby  giving  to  him,  in  and  upon  his  head,  chest, 
arms,  shoulders,  and  back,  divers,  to  wit,  twenty,  wounds; 
and  did  then,  and  at  the  several  times  aforesaid,  there  inflict 
divers  other  injuries  upon  his  body,  by  then  and  there  will- 
fully, designedly,  and  feloniously  exposing  him  to  the  severi- 
ties of  the  weather,  and  to  the  wind,  the  rain,  the  frost,  and 
the  cold,  and  by  then  and  there  willfully,  designedly,  and 
feloniously  depriving  him  of  sufficient  and  suitable  food  and 
nourishment,  the  defendants  being  then,  and  at  said  several 
times,  there  legally  obliged  and  bound  to  supply  him  with 
sufficient  and  suitable  food  and  nourishment,  and  having 
sufficient  and  suitable  food  and  nourishment  to  give  him,  and 
he  being  unable  to  procure  and  provide  for  himself  such  suit- 
able food  and  nourishment;  that  after  the  injuries  aforesaid 
inflicted  as  aforesaid  upon  him,  he  came  to  Chelsea,  in  the 
county  of  Suflblk,  and  this  commonwealth,  and  there,  by 
means  of  the  wounds  and  other  injuries  aforesaid,  so  as  afore- 
said inflicted  by  the  defendants  upon  him,  he,  on  February  6, 
1868,  did  die;  and  so  the  defendants,  in  manner  and  form  as 
aforesaid,  did  feloniously  kill  and  slay  him,  against  the  peace 
of  said  commonwealth,  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided.  Defendants  moved  to  quash 
the  indictment,  for  want  of  jurisdiction,  for  duplicity,  and  for 
want  of  proper,  sufficient,  and  legal  description  of  the  wounds 
or  injuries  supposed,  or  the  character  or  efiect  thereof.  The 
motion  was  overruled.  C.  H.  Macloon  was  a  citizen  of  Maine, 
and  was  master  of  the  British  ship  Themis;  N.  Kearney,  an 
Englishman,  was  mate,  and  Frank  Macloon,  a  citizen  of 
Maine,  was  the  third  mate  of  such  vessel,  which  was  sailing 
under  the  British  flag  from  Liverpool  to  Boston,  Massachu- 
setts, where  she  arrived  February  4, 1868.  Chartes  E.  Hooper, 
a  citizen  of  Maine,  was  a  seaman  of  and  upon  said  ship.  There 
was  evidence  tending  to  prove  the  allegations  of  the  indict- 
ment, and  that  Hooper  was  carried  from  the  ship  at  the  wharf 
to  a  hospital  in  Chelsea,  where  he  died,  February  6, 1868.  The 
court  instructed  the  jury  that  "  in  order  to  sustain  the  indict- 
ment against  all  the  defendants,  the  government  must  prove 
the  acts  alleged,  or  some,  or  some  one  of  them;  that  the  death 
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ensued  in  the  county  of  Suffolk  from  the  said  act  or  acta 
proved,  and  that  all  the  defendants  were  guilty  of  said  act  or 
acts;  that  they  were  all  guilty  at  the  time  of  commission, 
being  present  doing  the  act  or  acts,  or  then  and  there  *aiding 
and  abetting  in  the  doing.  No  defendants  not  present,  doing, 
or  aiding,  or  abetting  in  doing  an  alleged  act  or  acts,  from 
which  death  ensued,  can  be  found  guilty.  But  if  the  jury  are 
satisfied  that  any  one  or  more  of  the  alleged  acts  was  or  were 
the  cause  of  the  death,  they  may  inquire  whether  the  defend- 
ants, or  any  two,  or  any  one  of  them  did,  or  being  present 
with  others,  aided  and  abetted  in  the  doing  of  said  act  or  acts, 
and  any  defendant  who  is  proved  to  have  done,  or  being  pres- 
ent, to  have  aided  or  abetted  in  doing  said  acts,  may  be  found 
guilty.  No  defendant  can  be  convicted  of  manslaughter  from 
his  mere  neglect,  unless  it  is  neglect  of  a  duty  he  was  legally 
bound  to  perform.  No  defendant  can  be  convicted,  unless  he 
did,  or  was  aiding  or  abetting  the  doing  of  all  the  acts  which 
tKx^asioned  the  death.  If  the  jury  are  satisfied,  beyond  reason- 
able doubt,  upon  the  whole  evidence,  that  a  certain  act,  or  cer- 
tain acts,  was  or  were  the  cause  of  the  death,  and  that  either, 
any,  or  all  of  the  defendants  willfully  and  knowingly  did,  or 
being  present,  aided  or  abetted  in  doing  said  act  or  acts,  those 
thus  participating  may  be  found  guilty.  The  fact,  if  proved, 
that  the  wounds  and  injuries  were  inflicted  and  received  upon 
the  high  seas,  on  board  a  British  ship,  and  under  the  British 
flag,  without  this  commonwealth,  will  not  be  fatal  to  the  main- 
tenance of  the  indictment,  provided  death,  resulting  from  said 
wounds  and  injuries,  ensued  in  the  county  of  Suffolk."  The 
jury  found  C.  H.  Macloon  and  Kearney  guilty,  and  acquitted 

the  other  defendant    The  two  former  alleged  exceptions. 

• 

J.  H.  Bradley  and  F.  F.  Heard^  for  the  defendants. 
C,  AUenj  aitamey^enerdly  for  the  commonwealth. 

By  Court,  Gray,  J.  The  defendants,  the  one  a  citizen  of 
Maine,  and  the  other  a  British  subject,  have  been  convicted 
in  the  superior  court  in  Suffolk  of  manslaughter  of  a  man  who 
died  within  the  county  in  consequence  of  injuries  inflicted  by 
them  upon  him  in  a  British  merchant  ship  on  the  high  seas. 

The  principal  question  in  the  case  is  that  of  jurisdiction, 
which  touches  the  sovereign  power  of  the  commonwealth  to 
bring  to  justice  the  murderers  of  those  who  die  within  its  bor- 
ders.   This  question  has  been  ably  and  thoroughly  argued, 
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and  has  received  the  coiiBideration  which  its  importance  de- 
mands. 

The  statute  on  which  the  defendants  were  indicted,  after 
prescribing  the  punishment  for  murder  and  manslaughter, 
provides  that  "  if  a  mortal  wound  is  given,  or  other  violence 
or  injury  inflicted,  or  poison  is  administered,  on  the  high  seas 
or  on  land,  either  within  or  without  the  limits  of  this  state,  hj 
means  whereof  death  ensues  in  any  county  thereof,  such 
ofifense  may  be  prosecuted  and  punished  in  the  county  where 
the  death  happens*':  Oen.  Stats.,  c.  171,  sec.  19. 

This  statute  is  founded  upon  the  general  power  of  the  legis- 
lature, except  so  far  as  restrained  by  the  constitutions  of  the 
commonwealth  and  of  the  United  States,  to  declare  any  will* 
ful  or  negligent  act  which  causes  an  injury  to  person  or  prop- 
erty within  its  territory  to  be  a  crime,  and  to  provide  &t  the 
punishment  of  the  offender  upon  being  apprehended  within 
its  jurisdiction. 

Whenever  any  act,  which,  if  committed  wholly  within  one 
jurisdiction,  would  be  criminal,  is  committed  partly  in  and 
partly  out  of  that  jurisdiction,  the  question  is,  whether  so 
much  of  the  act  as  operates  in  the  county  or  state  in  which 
the  offender  is  indicted  and  tried  has  been  declared  to  be 
punishable  by  the  law  of  that  jurisdiction. 

A  good  illustration  of  this  is  afforded  by  the  cases  of  bring- 
ing stolen  goods  from  one  jurisdiction  to  another.  It  has  been 
held  from  the  earliest  times  that  if  a  thief  steals  goods  in  one 
county,  and  brings  them  into  another,  he  may  be  indicted  in 
either  county,  because  his  unlawful  carrying  in  the  second  is 
deemed  a  continuance  of  the  unlawful  taking,  and  so  all  the 
essential  elements  of  larceny  exist  in  the  second;  but  if  he 
takes  the  goods  by  force,  although  this  is  rt>bbery  in  the 
county  in  which  he  first  takes  them,  it  is  but  larceny  in  any 
county  into  which  he  afterwards  carries  them,  because  no 
violence  to  the  person  has  been  used  in  the  latter:  1  Hale 
P.  C.  607,  508,  536;  2  Id.  163;  4  Bla.  Com.  305.  If  he  steals 
goods  on  the  high  seas  or  in  a  foreign  country,  and  brings 
them  into  this  state,  it  is  not  a  common-law  larceny,  because 
there  has  been  no  taking  against  the  law  which  is  invoked  to 
punish  him:  Butler's  Case^  13  Coke,  63;  S.  C,  3  Inst.  113; 
Commonwealth  v.  Uprichard^  3  Gray,  434  [63  Am.  Dec.  762]. 
Yet  if  the  legislature  see  fit  to  provide  that  the  bringing  into 
the  state  of  goods  taken  without  right  from  the  owner  in  a 
foreign  country  shall  be  punished  here  as  larceny,  it  is  within 
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their  constitutional  authority  to  do  bo:  People  v.  Burke^  11 
Wend.  129;  SiaU  v.  Seay,  3  Stew.  123  [20  Am.  Dec.  66];  Hem- 
maker  y.  State,  12  Mo.  453  [51  Am.  Dec.  172].  By  a  series  of 
decisions,  beginning  while  the  states  of  this  Union  were  colo- 
nies of  Great  Britain,  it  has  been  held  that  a  bringing  into 
Massachusetts  of  goods  stolen  in  another  colony  or  state,  sub- 
ject to  the  same  national  sovereignty,  might  be  indicted  here 
as  a  larceny  at  common  law:  Commonwealth  t.  AndrewSy  2 
Mass.  14  [3  Am.  Dec.  17],  and  cases  cited;  Commanwealtk  v. 
Holder,  9  Gray,  7.  And  in  other  states,  in  which  the  common 
law  has  been  held  not  to  reach  such  a  case,  a  statute  declaring 
such  bringing  to  be  larceny  in  the  state  into  which  the  goods 
are  brought  has  been  acknowledged  to  be  valid  and  binding 
upon  the  courts:  Simmons  v.  Commonwealth,  5  Binn.  619; 
Simpson  v.  State,  4  Humph.  461;  Beal  v.  State,  15  Ind.  378. 

The  general  principle  that  a  man  who  does  a  criminal  act 
iu  one  county  or  state  may  be  held  liable  for  its  continuous 
operation  i]\  another  has  been  affirmed  in  various  other  cases. 
Thus  a  man  who  erects  a  nuisance  in  a  river  or  stream  in  one 
county  or  state  is  liable,  criminally  as  well  as  civilly,  in  any 
county  or  state  in  which  it  injures  the  land  of  another:  Bui- 
wer^s  Case,  7  Co.  2  b,  3  b;  2  Hawk.,  c.  25,  sec.  37;  Com.  Dig., 
tit.  "Action,"  note  3,  11;  Abbott,  C.  J.,  in  King  v.  Burdett,  4 
Barn.  &  Aid.  175,  176;  Thompson  v.  Crocker,  9  Pick.  59;  Still- 
man  v.  White  Rock  Mfg.  Co.,  3''Wood.  &  M.  538.  And  one 
who  publishes  a  libel  in  another  state,  in  a  newspaper  which 
circulates  in  this  commonwealth  also,  is  liable  to  indictment 
here:  Commonwealth  v.  Blanding,  3  Pick.  304.  There  is  no 
more  reason  against  holding  the  wrong-doer  criminally  liable 
in  the  county  and  state  where  his  victim  dies  from  the  con- 
tinuous operation  of  his  mortal  blow  than  in  those  to  which 
the  flowing  water  carries  the  injurious  effect  of  his  nuisance 
to  property,  or  the  circulation  of  his  libel  extends  the  injury 
to  reputation. 

Criminal  homicide  consists  in  the  unlawful  taking  by  one 
human  being  of  the  life  of  another  in  such  a  manner  that  he 
dies  within  a  year  and  a  day  from  the  time  of  the  giving  ol 
the  mortal  wound.  If  committed  with  malice,  express  or  im- 
plied by  law,  it  is  murder;  if  without  malice,  it  is  manslaugh- 
ter. No  personal  injury,  however  grave,  which  does  not 
destroy  life,  will  constitute  either  of  these  crimes.  The  injury 
must  continue  to  afiect  the  body  of  the  victim  until  his  death. 
If  it  ceases  to  operate,  and  death  ensues  from  another  causoi 
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no  murder  or  manslaughter  has  been  committed.  But  if  the 
bullet  remains  in  the  body,  so  as  to  press  upon  or  disturb  the 
vital  organs  and  ultimately  produce  death,  or  the  wound  or 
the  poison  causes  a  gradual  decline  of  health  ending  in  deaths 
the  injury  and  death  are  as  much  the  continuous  operatioi> 
and  effect  of  the  unlawful  act  as  if  the  shot,  the  stab,  or  the 
poison  proves  instantly  fatal.  The  unlawful  intent  with 
which  the  wound  is  made,  or  the  poison  administered,  attends 
ajid  qualifies  the  act  until  its  final  result.  No  repentance  or 
change  of  purpose,  after  infiicting  the  injury  or  setting  in  mo- 
tion the  force  by  means  of  which  it  is  inflicted,  will  excuse  the 
criminal.  If  his  unlawful  act  is  the  efficient  cause  of  the 
mortal  injury,  his  personal  presence  at  the  time  of  its  begin- 
ning, its  continuance,  or  its  result,  is  not  essential.  He  may 
be  held  guilty  of  homicide  by  shooting,  even  if  he  stands  afar 
off,  out  of  sight,  or  in  another  jurisdiction:  1  Hale  P.  G.  475; 
People  V.  Adams,  3  Denio,  207  [45  Am.  Dec.  468];  S.  C,  1 
N.  Y.  176,  179.  If  he  knowingly  lets  loose  a  dangerous  beast^ 
which  runs  any  distance,  and  then  kills  a  man;  or  incites  a 
madman  or  a  child  not  of  years  of  discretion  to  commit  mur- 
der in  his  absence,  whereby  any  one  is  killed;  or  with  intent 
to  murder,  leaves  poison  with  another  person  to  be  adminis- 
tered to  a  third,  and  the  poison  is  administered  by  the  same 
or  another  innocent  agent,  and  causes  the  death  of  the  person 
intended,  or  any  other, — he  is  responsible  as  principal,  to  the 
same  extent  as  if  personally  present  at  the  actual  killing:  1 
Hale  P.  C.  430,  431,  615,  617;  Regina  v.  Michael,  9  Car.  &  P. 
356;  S.  C,  2  Moody  C.  C.  120;  People  v.  Adams,  3  Denio,  207, 
208  [45  Am.  Dec.  468].  And  if  he  willfully  inflicts  a  wound 
which  results  fatally,  he  is  not  excused  by  the  fact  that  the 
negligence  of  the  wounded  man  or  the  unskillful  treatment  of 
Burgeons  hastens  or  contributes  to  the  death:  1  Hale  P.  C. 
428;  Commonwealth  v.  Hackett,  2  Allen,  136.  The  person  whe 
unlawfully  sets  the  means  of  death  in  motion,  whether  through 
an  irresponsible  instrument  or  agent,  or  in  the  body  of  the 
victim,  is  the  guilty  cause  of  the  death  at  the  time  and  place 
at  which  his  unlawful  act  produces  its  fatal  result;  and,  ac> 
cording  to  the  great  weight  of  authority,  may  be  then  and 
there  tried  and  punished,  under  an  express  statute,  if  not  by 
the  common  law. 

The  crime  not  being  murder  or  manslaughter  before  the 
death,  an  indictment  alleging  the  stroke  at  one  day  and 
place,  and  the  death  at  another  day  and  place,  is  good  if  it 
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alleges  the  murder  or  manslatighter  to  have  been  at  the  time 
and  place  of  the  death,  but  bad  if  it  alleges  that  the  defend- 
ant killed  and  murdered  the  deceased  at  the  day  and  place 
at  which  the  stroke  was  given;  ^'for/'in  the  words  of  Lord 
Coke,  *'  though  to  some  purpose  the  death  hath  relation  to  the 
blow,  yet  this  relation,  being  a  fiction  in  law,  maketh  not  the 
felony  to  be  then  committed  ":  2  Inst.  318;  1  Hale  P.  C.  427; 
2  Id.  188.  So  the  year  and  day  "after  the  deed,  a  prea  U 
faity^ within  which,  by  the  statute  of  Gloucester,  an  appeal  of 
murder  must  be  brought,  was  held  to  run,  not  from  the  blow, 
but  from  the  death;  "for  before  that  time  no  felony  was  com- 
mitted": 2  Inst.  320;  1  Hale  P.  C.  427.  And  manslaughter 
arising  out  of  a  blow  struck  in  one  county,  followed  by  death 
in  another,  was  held  by  Mr.  Justice  Littledale  to  be  a  felony 
"begun  in  one  county  and  completed  in  another,  within  the 
meaning  of  a  modern  English  statute  authorizing  such  a 
felony  to  be  indicted  in  either  county":  Rex  v.  Jofie«,  1  Russell 
on  Crimes,  8d  Eng.  ed.,  549,  550. 

Whenever,  at  common  law,  murder  escaped  punishment  at 
the  place  of  the  death,  it  was  not  from  a  want  of  authority  in 
the  government,  but  from  a  defect  in  the  laws  regulating  tlie 
mode  of  prosecution  and  trial. 

In  the  beginning  of  the  reign  of  Edward  III.,  according  to 
Chief  Justice  Scrope,  if  a  man  died  in  one  county  of  a  wound 
received  in  another,  the  murderer  might  be  indicted  and  ar- 
raigned in  the  county  where  the  death  happened,  "and  yet  the 
cause  of  his  death  began  in  the  other  county":  Fitz.  Abr., 
tit.  Corone,  373.  At  a  later  period,  it  was  held  that  where  a 
man  was  feloniously  stricken  or  poisoned  in  one  county,  and 
died  in  another  county,  no  indictment  could  be  found  in  either 
county,  because  both  the  stroke  and  the  death  were  necessary 
to  constitute  the  crime,  and  the  jurors  of  one  county  could 
not  inquire  of  that  which  was  done  in  another,  "  unless,'^  as 
Lord  Hale  says,  "specially  enabled  by  act  of  Parliament'*; 
and  for  this  reason  the  custom  at  one  time  prevailed  of  taking 
the  dead  body  into  the  county  where  the  mortal  stroke  was 
given,  and  having  an  indictment  found  and  tried  there;  and 
in  carrying  out  the  same  principle,  it  was  held  that  an  appeal 
of  murder,  which  required  no  indictment,  but  was  sued  out 
by  the  nearest  relation,  and  prosecuted  by  the  king  only  in 
case  of  the  withdrawal  of  the  ap|)ellant,  might  be  brought  in 
the  county  of  the  death,  although  the  mortal  stroke  was  given 
in  another  county,  provided  there  were  legal  means  of  sum- 
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moning  a  jury  for  the  trial  out  of  both  counties,  but  not  other- 
wise: 6  Hen.  VII.,  10,  pi.  7;  3  Inst.  48,  49;  2  Hale  P.  C.  163; 
1  Starkie  on  Criminal  Pleading,  3,  and  notes. 

The  statute  of  2  &  3  Edw.  VI.,  c.  24,  begins  with  declar- 
ing: '^  Forasmuch  as  the  most  necessary  office  and  duty  of 
law  is  to  preserve  and  save  the  life  of  man,  and  condignly  to 
punish  such  persons  that  unlawfully  and  willfully  murder, 
slay,  or  destroy  men,"  and  after  reciting  the  defects  in  the 
previous  laws,  enacts,  '*  for  redress  and  punishment  of  which 
offenses  and  safeguard  of  man's  life,"  that  **  where  any  person 
or  persons  hereafter  shall  be  feloniously  stricken  or  poisoned 
in  one  county,  and  die  of  the  same  stroke  or  poisoning 
in  another  county,  then  an  indictment  thereof  founden  by 
jurors  of  the  county  where  the  death  shall  happen,  whether  it 
shall  be  founden  before  the  coroner  upon  the  sight  of  such 
dead  body,  or  before  the  justices  of  peace,  or  other  justices  or 
commissioners,  which  shall  have  authority  to  inquire  of  such 
offenses,  shall  be  as  good  and  effectual  in  the  law  as  if  the 
stroke  or  poisoning  had  been  committed  and  done  in  the  same 
county  where  the  party  shall  die,  or  where  such  indictment 
shall  be  so  founden;  any  law  or  usage  to  the  contrary  notwith- 
standing." That  statute,  passed  within  a  century  before  the 
settlement  of  Massachusetts,  and  manifestly  suitable  to  our 
condition,  would  seem  to  have  been  part  of  our  common  law: 
Commonwealth  v.  Knowlion^  2  Mass.  534;  Report  of  the  Judges^ 
3  Binn.  595,  620;  State  v.  Moore,  26  N.  H.  448. 

One  of  the  very  first  statutes  passed  by  the  general  court  of 
the  province  declared  as  one  of  the  rights  and  liberties  of  the 
people,  that  all  trials  should  be  by  a  jury  *'of  the  neighborhood, 
and  in  the  county  or  shire  where  the  fact  shall  arise  or  grow": 
Provincial  Statutes,  4  Wm.  <fe  Mary,  1692,  Ancient  Charteri 
114.  That  statute  was  indeed,  because  of  other  provisions 
therein,  disallowed  by  the  king  in  council  under  the  power  re- 
served in  the  province  charter.  But  it  is  high  evidence  of  the 
understanding  of  the  people  of  the  province  upon  this  question, 
and  would  seem  to  be  as  fully  satisfied  by  a  trial  in  any 
county  in  which  the  act  continued  to  operate  as  by  a  trial  in 
the  county  in  which  it  first  began. 

The  thirteenth  article  of  the  declaration  of  rights,  estab- 
lished by  the  constitution  of  the  commonwealth  in  1780,  de- 
clares that  "  in  criminal  prosecutions,  the  verification  of  facts 
in  the  vicinity  where  they  happen  is  one  of  the  greatest  securi- 
ties of  the  life,  liberty,  and  property  of  the  citizen."   The  stat- 
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ate  of  1795,  chapter  45,  sectioD  1,  which  Bubstantially  re-enacted 
the  statute  of  Edw.  VI.,  adding  to  the  cases  of  stroke  or  poi- 
soning, "  or  injury,"  was  held  by  this  court,  in  Commonwealth 
V.  Parker^  2  Pick.  550,  not  to  be  inconsistent  with  that  article; 
and  Chief  Justice  Parker,  in  delivering  judgment,  said:  "Mur- 
der is  a  complex  term,  denoting  several  facts,  of  which  the 
death  of  the  party  is  one  of  the  most  essential.  The  mortal 
stroke,  or  the  administering  of  poison,  does  not  constitute  the 
crime,  unless  the  sufferer  dies  thereof  within  a  year  and  a 
day":  Commojiwealih  v.  Parker j  2  Id.  558.  That  enactment 
has  been  embodied  in  the  Revised  Statutes,  chapter  133,  sec- 
tion 8,  and  General  Statutes,  chapter  171,  section  18. 

In  the  most  ancient  times  of  which  we  have  any  consider- 
able records,  the  English  courts  of  common  law  took  jurisdic- 
tion of  crimes  committed  at  sea,  both  by  English  subjects  and 
by  foreigners:  Beufo  v.  Holtham^  25  Edw.  I.,  in  Selden's  Notes 
to  Portescue,  c.  32;  Case  of  ike  Norman  Master  and  English 
Seamen,  40  Assis.  25;  S.  C,  Pitz.  Abr.,  tit.  Corone,  216;  13 
Coke,  53,  54;  2  Hale  P.  C.  12,  13,  and  notes  and  cases  cited. 
But  after  the  admiralty  jurisdiction  had  been  settled  by  the 
statutes  of  13  &  15  Rich.  II.,  if  a  mortal  stroke  was  given  on 
the  high  sea,  and  the  person  stricken  came  to  land  in  Eng- 
land and  died  there,  then,  according  to  the  rule  established 
before  the  statute  of  Edward  VI.  in  the  case  of  two  counties,  the 
courts  of  common  law  could  not  try  the  murderer,  because  no 
jury  could  inquire  of  the  stroke  at  sea,  and  the  admiral  could 
not  try  him,  for  want  of  authority  to  inquire  of  the  death  on 
land:  3  Inst.  48. 

Both  Lord  Coke  and  Lord  Hale,  however,  were  of  opinion 
that  such  a  murderer  could  not  wholly  escape  punishment, 
although  they  differed  as  to  the  mode  of  bringing  him  to  jus- 
tice. 

It  is,  indeed,  reported  in  1  Leon.  270,  that  in  the  argument 
of  Laeye^s  Case,  25  Eliz.,  "  it  was  said  by  Coke,  and  agreed 
by  Wray  [then  chief  justice  of  the  queen's  bench],  that  if  a 
man  be  struck  upon  the  high  sea,  whereof  he  dieth  in  another 
county  afterwards,  this  murder  is  dispunishable,  notwith- 
standing the  statute  of  2  Edw.  VI."  But  no  such  point  is 
stated  in  the  other  reports  of  the  case  by  Sir  Prancis  Moore, 
and  by  Coke  himself:  Moore,  121;  S.  C,  2  Coke,  93  a;  5  Id. 
107  a.  And  Coke,  in  his  own  writings,  positively  asserts  that 
if  a  man  was  mortally  wounded  in  a  foreign  country,  or  on 
the  high  seas,  and  died  of  the  wound  in  England,  the  mur- 
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derer  might  be  tried  in  the  court  of  the  constable  and  mar- 
Bhal:  Co.  Lit.  74  b;  3  Inst.  48.  This  opinion  appears  to  have 
been  founded  on  a  strained  construction  of  the  statutes  of  13 
Rich.  II.,  Stat.  1,  c.  2,  which  declared  that ''  to  the  constable 
it  pertaineth  to  have  cognizance  of  contracts  and  deeds  of 
arms  and  of  war  out  of  the  realm,  and  also  of  things  that 
touch  arms  or  war  within  the  realm,  which  cannot  be  deter- 
mined or  discussed  by  the  common  law." 

Lord  Hale  is  clear  that  the  constable  and  marshal  admin- 
istered the  law  martial  only,  and  could  not  try  such  a  case  in 
time  of  peace:  1  Halo  P.  C.  600;  2  Id.  20.  And  in  one  or  two 
passages  of  his  Pleas  of  the  Crown  he  speaks  of  it  as  casvM 
omissus:  1  Id.  426;  2  Id.  168.  But  when  treating  of  the  ques- 
tion more  directly,  he  shows  that  no  decision  of  the  point  was 
had  in  Lacye^s  Casey  supra,  and  expresses  the  opinion  that 
such  an  offense  might  be  tried  in  the  courts  of  common  law, 
especially  if  the  stroke  was  upon  the  narrow  seas,  though  out 
of  the  body  of  a  county:  2  Id.  12-20. 

In  his  treatise  on  the  admiralty  jurisdiction,  preserved 
among  the  Hargrave  manuscripts  in  the  British  Museum,  he 
expresses  the  same  opinion  more  positively,  and  with  a  much 
fuller  statement  of  reasons.  After  speaking  of  Ixicye*s  Case^ 
as  reported  in  the  various  books,  and  quoting  from  2  Coke, 
98  a,  the  statement  that  in  that  case  "  those  of  the  county  of 
York  could  not  inquire  of  his  death  without  inquiring  of  the 
stroke,  and  of  the  stroke  they  could  not  inquire,  because  it 
was  not  given  within  any  county;  and  those  of  the  admiral  ju- 
risdiction could  not,  as  of  a  felony,  inquire  of  the  stroke  with- 
out inquiring  of  the  death,  and  they  could  not  inquire  of  the 
death,  because  it  was  infra  corpus  comitatv^  ";  and  mentioning 
the  opinion  of  Lord  Coke,  in  3  Inst.  48,  that  it  was  triable 
before  the  constable  and  marshal,  he  proceeds  to  state  his 
own  opinion,  with  the  reasons  for  it,  as  follows:  "  But  it 
rather  seems  that  in  this  case  the  trial  of  the  murder  shall  l^e 
at  the  common  law,  especially  if  the  stroke  were  given,  as  in 
Lacye^s  Case,  supra,  in  the  narrow  seas,  —  1.  Because  otherwise 
there  would  ensue  a  failure  of  justice,  which  cannot  be  pre* 
sumed  in  so  long  a  continuance  of  time;  2.  Because  anciently 
at  common  law  criminal  causes,  even  upon  the  high  sea,  were 
heard  and  determined  in  the  king's  bench  upon  an  indictment 
in  the  adjacent  county,  as  appears  by  the  instances  before 
given;  3.  Because  the  jurisdiction  of  the  common  law  is  far 
more  ancient  than  that  of  the  admiralty,  and  the  latter  of  no 
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ancienter  an  addition  than  Edward  I.;  4.  When  the  com- 
mon law  and  admiralty  come  together,  the  common  law  takes 
place,  and  therefore,  since  in  this  case  both  the  stroke  and  the 
death  make  the  felony,  the  death  that  is  within  the  county 
shall,  for  necessity  and  to  prevent  a  failure  of  justice,  attract 
the  trial  of  the  whole  offense  to  the  common  law;  5.  The  nar- 
row seas  are  infra  ligeantiam  domini  regis  and  part  of  his 
kingdom,  and  tiierefore  the  beginning  of  the  offense  being 
within  the  kingdom  and  contra  pacem  regis,  though  out  of 
the  county,  and  the  consummation  by  the  death  being  in  the 
county,  which  completes  the  offense,  the  trial  shall  be  at 
the  common  law;  6.  And  accordingly  was  the  opinion  of  the 
court  of  king's  bench,  in  Fulwood^s  Case,  Mich.  13  Car." 

This  passage  clearly  shows  that  in  the  opinion  of  that  great 
jurist,  perhaps  the  highest  authority  in  our  criminal  law,  even 
a  homicide  beginning  with  a  stroke  upon  the  high  seas,  and 
consummated  by  death  upon  land  within  the  realm,  might  be 
indicted  and  tried  in  the  courts  of  common  law  in  the  county 
where  the  death  took  place,  by  virtue  of  their  inherent  gen- 
eral jurisdiction  and  to  prevent  a  failure  of  justice.  He  does 
not  suggest  or  intimate  that  this  jurisdiction  was  limited  to 
English  subjects;  and  one  of  *Hhe  instances  before  given  "  by 
him  is  the  Ca^e  of  the  Norman  Master  and  English  Seamen, 
already  cited,  in  which,  upon  a  conviction  of  all  for  piracy, 
even  the  Norman  was  adjudged  guilty  of  felony,  and  hanged, 
although,  as  Lord  Coke  tells  us,  "  the  Normans  were  not  then 
under  the  obedience  and  allegiance  of  the  king  of  England 
(for  King  John  lost  Normandy),  and  for  that  cause  "  the  Nor- 
man could  not  be  held  guilty  of  treason  and  punished  accord- 
ingly, as  his  English  companions  were:  13  Coke,  53,  54. 

In  Fidwood^s  Case,  supra,  it  was  held  that,  although  to  con* 
stitute  the  offense  of  taking  against  her  will  and  marrying 
any  woman  having  lands,  or  other  property,  which  was  made  a 
felony  by  statute  3.  Hen.  VII.,  c.  2,  there  must  be  both  a  forcible 
taking  and  a  marriage,  yet  if  the  woman  was  forcibly  taken 
in  one  county,  and  carried  into  another  and  there  married,  ^4t 
was  a  continuing  force  "  in  the  second  county,  and  might  be 
there  indicted:  Cro.  Car.  488;  1  Hale  P.  C.  660.  Lord  Hale's 
way  of  referring  to  this  case,  at  the  end  of  the  passage  above 
quoted  from  his  treatise  on  admiralty  jurisdiction,  shows  that 
he  considered  the  continuing  operation  of  the  mortal  blow  in 
the  one  case  as  within  the  same  principle  as  the  continuing 
restraint  of  the  ravisher  in  the  other.    And  there  is  earlier 
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authority  for  the  same  view;  for  Lord  Hobart  sajs:  "  Quxre^ 
if  the  taking,  and  the  lands,  and  the  marrying  were  in  several 
counties;  for  it  is  felony  composed  of  all  those  three  things,  as 
murder  is  of  the  stroke  and  death  ":  Hob.  183. 

Neither  Lord  Coke  nor  Lord  Hale  suggests  any  doubt  of  the 
rightful  power  of  the  legislature  to  pass  a  statute  to  punish 
whoever  should  cause  death  within  the  realm  by  an  injury  on 
the  high  seas.  And  in  1729  the  Parliament  of  Great  Britain 
passed  a  statute,  declared  to  be  "  for  preventing  any  failure  of 
justice  and  taking  away  all  doubts  touching  the  trial  of  mur- 
ders in  the  cases  hereinafter  mentioned,"  by  which  it  was  en- 
acted that,  where  any  person  should  be  feloniously  stricken  or 
poisoned  upon  the  sea  or  at  any  place  out  of  England,  and 
should  die  of  the  same  stroke  or  poisoning  in  England;  or 
where  any  person  should  be  feloniously  stricken  or  poisoned  at 
any  place  in  England,  and  should  die  of  the  same  stroke  or 
poisoning  upon  the  sea  or  at  any  place  out  of  England, — in 
either  of  said  cases  the  offenders,  both  principals  and  access- 
aries, might  be  indicted,  tried,  convicted,  and  sentenced  in  the 
county  in  England  in  which  such  death,  stroke,  or  poisoning 
should  happen  respectively,  with  the  same  effect  as  if  the  felo- 
nious stroke  and  death  thereby  ensuing,  or  poisoning  and  death 
thereby  ensuing,  had  happened  in  the  same  county:  Stat.  2 
Geo.  II.,  c.  21.  That  statute  did  not  extend  to  the  colonies,  and 
was  repealed  by  statute  9  Geo.  IV,,  c.  31,  sec.  1;  and  no  sug- 
gestion appears  to  have  been  made  while  it  was  in  force,  of  its 
being  limited  in  its  application  to  British  subjects:  4  Bla.  Com. 
303;  1  East  P.  C.  366.  The  only  published  exposition  of  it  is 
in  an  opinion  given  by  Sir  James  Marriott  as  advocate-general, 
who,  looking  upon  the  subject  in  the  view  of  the  law  of  nations, 
wrote:  "With  respect  to  murders,  when  persons  die  in  a  foreign 
country  of  a  wound  received  within  this  realm,  or  die  in  this 
realm  of  a  wound  received  in  a  foreign  country,  in  either  alter- 
native the  party  giving  the  wound,  and  his  accessary  or  access- 
aries, by  statute  2  Geo.  II.,  c.  21,  must  be  tried  in  England,  the 
statute  considering  the  cause  and  efifect  as  one  continuity  of  ac- 
tion without  interval,  in  order  to  found  a  domestic  jurisdiction 
and  to  reach  the  crime  ":  Forsyth's  Opinions  on  Constitutional 
Law,  218.  In  King  v.  Farrel,  1  W.  Black.  469,  Lord  Mani- 
field  treated  the  question  whether  a  murder  by  a  mortal  stroke 
on  the  high  seas,  from  which  death  ensued  in  Ireland,  was 
triable  in  Ireland,  as  depending  upon  the  question  whether 
there  was  any  Irish  statute  upon  the  subject.    In  fMi,  the  Irifih 
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statute  of  10  Car.  I.  contained  provisions  similar  to  the  Eng- 
lish statutes  of  Edw.  VI.  and  Geo.  II.:  1  Oahbett's  Crim.  Law^ 
501.  Thus  stood  the  law  of  the  mother  country  at  the.  thnj^ 
of  the  American  Revolution.  ,  .  %  .*•     •     ' 

The  courts  of  the  United  States  have  he^d  .that  a  mortal 
stroke  on  the  high  seas,  from  which  death  'ensues  on  land, 
either  in  a  foreign  country  or  witliiji'tbe  United  States,  cannot 
be  indicted  under  an  act  of  Cotigresb*providing  for  the  punish- 
ment of  murder  or  nia^uslaugbter  on  the  high  seas.  The  reason 
was  thus  stated  by  Mrl*  Justice  Washington  in  the  leading 
case:  "The  death,  as  well  as  the  mortal  stroke,  must  happen 
on  the  high  seas,  to  constitute  a  murder  there The  pres- 
ent is  a  case  omitted  in  the  law;  and  the  indictment  cannot 
be  sustained It  would  be  inconsistent  with  common- 
law  notions  to  call  it  murder;  but  Congress,  exercising  the 
constitutional  power  to  define  felonies  on  the  high  seas,  may 
certainly  provide  that  a  mortal  stroke  on  the  high  sea,  wher- 
ever the  death  may  happen,  shall  be  adjudged  to  be  a  felony": 
United  States  v.  McOiU,  4  Dall.  427;  S.  C,  1  Wash.  C.  C.  463; 
United  States  v.  Armstrong,  2  Cart.  446.  Congress  has  accord- 
ingly passed  statutes  providing  for  the  punishment,  at  first  of 
murder  only,  and  afterwards  of  manslaughter,  by  a  blow, 
wound,  or  poison  on  the  high  seas,  or  in  any  river  or  bay, 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any  particular  state,  fol- 
lowed by  death  on  land:  United  States  Stats.  1825,  c.  65,  sec. 
4;  1857,  c.  116,  sec.  1. 

The  legislature  of  the  commonwealth,  from  an  earlier  period, 
has  asserted  the  right  of  punishing  such  crimes  in  the  county 
where  they  take  final  effect  by  destroying  life.  At  February 
term,  1795,  of  this  court  in  Suffolk,  a  conviction  of  man- 
slaughter at  common  law  was  had  upon  an  indictment  char- 
ging that  Joseph  Hood,  on  the  high  seas,  mortally  injured  John 
Antony,  by  assaulting  and  beating  him  with  a  rope  and  a 
stave  and  his  hands  and  feet,  and  ezi)06ing  him  without  suffi- 
cient covering  to  the  cold,  winds,  and  storms,  and  depriving 
him  of  necessary  food,  of  all  which  injuries  he  languished  on 
the  high  seas,  and  at  Boston  in  said  county,  and  died  at  Bos- 
ton. At  August  term,  1795,  judgment  was  arrested,  upon  the 
ground  that  the  indictment  charged  that  the  cause  of  death 
arose  on  the  high  seas,  and  not  within  the  jurisdiction  of  this 
court:  Hood^s  Casey  Rec.  1795,  fol.  216,  and  papers  on  file.  It 
was  to  cure  the  defect  thus  declared  to  exist  in  our  law  that 
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the  legislature  at  its  next  session,  on  the  15th  of  February, 
1796,  passed  the  statute  of  1795,  chapter  45,  section  2,  by  which 
it  wjis  enacted  that  "where  any  person  hereafter  shall  be  felon- 
iously.^tijcken,  poisoned,  or  injured,  on  the  high  seas  and  with- 
out the-lHXiits:of  this  commonwealth,  and  die  of  the  same 
stroke,  poisoning,  bi:  i^ju^ry  in  any  county  thereof,  that  then  an 
indictment  thereof,  Jfound  by  the  grand  jurors  of  the  county 
where  the  death  shall  happon/before  the  justices  of  the  su- 
preme judicial  court  there  held,  ehaU  h^  as  good  and  effectual 
in  law  as  if  the  stroke  had  been  giYei>  or  the  poisoning  or 
injury  done  in  the  same  county  where  the  party  shall  die." 
By  later  statutes  all  indictments  are  returned  into  the  lower 
court:   Webster  v.  Commonwealth^  5  Gush.  386  [52  Am.  Dec. 
711];  Gen.  Stats.,  c.  171,  sees.  1  et  seq.,  21  et  seq.    But  the  sub- 
stance of  this  provision,  omitting  the  word  "  feloniously  "  (which 
might  be  somewhat  difficult  of  application  to  an  act  not  done 
under  laws  of  which  our  courts  have  judicial  knowledge),  and 
extended  to  cases  in  which  the  mortal  wound  or  injury  is  given 
on  land  without  the  limits  of  the  commonwealth,  has  been 
embodied  in  the  Revised  Statutes,  chapter  133,  section  9,  and 
thence,  with  merely  verbal  changes,  in  the  General  Statutes, 
chapter  171,  section  19,  on  which  this  indictment  is  founded. 
Neither  of  these  statutes  appears  to  have  been  made  the  sub- 
ject of  judicial  exposition.     But  a  law  which  has  been  kept  on 
the  statute-book  for  such  a  length  of  time  by  repeated  enact- 
ments is  not  to  be  lightly  declared  invalid  for  exceeding  the 
legislative  power.     And  it  comes  within  the  principle  by  which 
the  preceding  section,  relating  to  death  resulting  in  one  county 
from  an  unlawful  act  in  another,  was  held  valid  in  Common- 
wealth  V.  Parker,  2  Pick.  550,  before  cited. 

A  similar  enactment,  adding,  after  "  high  seas,"  "  or  on  any 
other  navigable  waters,"  has  been  sustained  upon  full  argu- 
ment and  consideration  by  the  supreme  court  of  Michigan: 
Tyler  v.  People,  8  Mich.  320.  That  was  the  case  of  an  indict- 
ment upon  a  statute,  apparently  taken  from  our  own  revised 
statutes,  inserting  only  after  the  words  "  on  the  high  seas  " 
the  words  "  or  any  other  navigable  waters."  The  majority  of 
the  court  held  that  the  statute  was  constitutional,  and  applied 
to  a  case  in  which  the  mortal  blow  was  struck  on  a  navigable 
fresh-water  river  within  the  boundaries  of  Canada,  and  the 
man  died  within  the  state  of  Michigan,  saying:  ''  We  think  it 
clearly  within  the  scope  of  the  legislative  power.  The  expedi- 
ency or  policy  of  the  statute  has  nothing  to  do  with  its  con- 
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Btitutionality;  and  if  it  was  a  legitimate  subject  of  inquiry 
and  consideration  in  determining  the  constitutional  question, 
we  should  not  hesitate  in  the  present  instance  to  declare  in 
its  favor;  for  the  crime,  though  commenced  in  Canada,  was 
consummated  in  Michigan.  The  shooting  itself,  and  the 
wound  which  was  its  immediate  consequence,  did  not  con- 
stitute the  offense  of  which  the  prisoner  is  convicted.  Had 
death  not  ensued,  he  would  have  been  guilty  of  an  assault 
and  battery,  not  murder,  and  would  have  been  criminally 
accountable  to  the  laws  of  Canada  only.  But  the  conse- 
quences of  the  shooting  were  not  confined  to  Canada.  They 
followed  Jones  into  Michigan,  where  they  continued  to  operate 
until  the  crime  was  consummated  in  his  death.  If  such  a 
killing  did  not,  by  the  common  law,  constitute  murder  in 
Michigan,  we  think  it  the  clear  intent  of  the  statute  to  make 
it  such,  to  the  same  extent  as  if  the  wounding  and  the  death 
had  both  occurred  in  the  state":  Tyler  v.  People^  8  Mich.  833, 
334. 

The  able  and  learned  dissenting  opinion  of  Mr.  Justice 
Campbell  proceeds  upon  the  ground  that  no  part  of  the  crim- 
inal act  of  the  defendant  was  done  at  the  place  of  the  death, — 
a  position  which  seems  to  us  to  be  untenable  for  the  reasons 
already  stated,  and  the  ingenious  arguments  and  illustrations 
adduced  in  support  of  which  will  not  stand  a  critical  exam- 
ination. 

The  argument  that,  in  order  to  constitute  unlawful  homicide, 
the  person  killed  must  be  *'  in  the  king's  peace,"  is  fully  an- 
swered by  the  passage  above  quoted  from  the  judgment  of  the 
majority  of  the  court.  The  person  killed  was,  at  the  time  of 
his  death,  within  the  jurisdiction  and  protection  of  the  state 
under  whose  laws  the  person  who  killed  him  was  indicted. 

It  is  then  said  that  "  the  slayer  must  also,  under  all  the 
authorities,  owe  temporary  or  permanent  allegiance  to  the  sov- 
ereign," and  be  "  under  the  peace,"  that  is  to  say,  "  under  the 
protection  of  the  king."  But  this  position  is  inconsistent  with 
the  doctrine  universally  recognized,  and  afterwards  admitted 
by  the  learned  judge  himself,  that  one  who,  standing  out  of 
the  jurisdiction,  shoots  and  kills  a  man  within  it,  is  indictable 
for  the  homicide  where  his  shot  strikes  and  kills.  And  in  all 
the  cases  but  one,  cited  in  support  of  this  position,  both  the 
stroke  and  the  death  took  place  out  of  the  realm.  In  Rex  v. 
Sawyer,  2  Car.  &  K.  101,  S.  C,  Russ.  &  R.  294,  it  was  held  that 
a  British  subject  might  be  tried  in  England  under  the  statute 
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of  33  Hen.  VIII.,  c.  23,  for  the  murder  of  another  British 
Bubject  committed  on  land  in  a  foreign  independent  kingdom, 
upon  an  indictment  alleging  that  the  person  murdered  was  in 
the  peace  of  the  king,  and  that  the  murder  was  committed 
against  the  peace  of  the  king.  In  Regina  v.  Serva,  2  Car.  &  K. 
53,  S.  C,  1  Den.  C.  C.  104,  it  was  held  that  a  murder  by  a  for- 
eigner on  a  foreign  ship,  resulting  in  immediate  death,  was 
not  triable  in  England.  In  King  v.  Depardo,  1  Taunt.  26,  Rex 
V.  HeUhamj  4  Car.  &  P.  394,  and  Rex  v.  Mattos,  7  Id.  458,  it 
was  held  that  a  murder  by  a  wound  on  land  in  a  foreign  coun- 
try, of  which  the  person  wounded  died  there,  or  on  board  of  a 
British  ship,  could  not  be  punished  in  England  without  proof 
that  the  murderer  was  a  British  subject.  The  remaining  case 
is  that  in  which  the  killing  of  a  man  attainted  by  praemunirey 
and  so  out  of  the  king's  protection,  was  held  not  to  be  felony^ 
for  which  are  quoted  1  Hale  P.  C.  433,  and  Vin.  Abr.,  tit.  Mur- 
der, B,  3.  But  a  reference  to  the  original  authorities  there 
cited  deprives  the  case  of  any  weight.  The  statutes  of  prss- 
munire  declared  any  one  attainted  by  prssmunire  to  "  be  put 
out  of  the  king's  protection  ":  State.  16  Rich.  II.,  c.  5;  24  Hen. 
VIII.,  c.  12,  sec.  4.  And  it  is  therefore  said  to  have  been  held 
in  Parliament,  in  24  ilen.  VIII.,  that  the  killing  of  such  a 
person  was  not  felony,  because  it  was  "  as  if  he  was  out  of  the 
kingdom  and  power  of  the  king":  Bro.  Abr.,  tit.  Corone,  197. 
But  within  thirty  years  afterwards  it  was  declared  by  the 
statute  of  5  Eliz.,  c.  1,  sec.  18,  that  this  was  doubtful,  and  that 
it  should  be  unlawful  to  kill  such  a  person,  "  any  law  or  stat- 
ute, or  opinion  or  exposition  of  any  law  or  statute,  to  the  con- 
trary, in  any  wise  notwithstanding." 

It  is  further  asserted  that  "there  are  very  high  authorities  for 
saying  that  at  common  law  a  trial  might  always  be  had  in  the 
county  where  the  mortal  blow  was  given,  for  that  alone  is  the 
act  of  the  party,  and  the  death  is  but  a  consequence";  for  which 
are  cited  1  East  P.  C.  361,  1  Hale  P.  C,  426,  and  1  Bishop's 
Criminal  Law,  sec.  454.  But  both  Lord  Hale  and  Mr.  East 
are  speaking  only  of  the  "more  common  opinion"  before  the 
statute  of  2  &  3  Edward  VI.,  c.  24;  and  the  words  ''that  alone 
is  the  act  of  the  party  "  are  an  addition  of  Mr.  East,  not  to  be 
found  in  Lord  Hale,  who  immediately  afterwards  says:  "  On 
the  other  side,  as  to  some  respects,  the  law  regards  the  death 
as  the  consummation  of  the  crime,  and  not  merely  the  stroke/* 
of  which  he  gives  several  illustrations,  besides  some  already 
mentioned  in  the  earlier  part  of  this  opinion. 
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The  other  authorities  which  Mr.  Justice  Campbell  cites  re* 
late  to  the  rule  in  cases  of  forfeiture  for  felony,  the  form  of 
indictments  against  abettors,  and  the  effect  of  a  pardon  be- 
tween the  blow  and  the  death.  The  learued  judge  says  that 
'*  perhaps  the  most  reliable  rule  can  be  drawn  from  the  de- 
cisions relating  to  forfeitures  for  felony."  It  is  true  that  the 
books  state  that  the  escheat  of  the  land  of  a  murderer  related 
to  the  time  of  the  mortal  wound,  and  not  merely  to  that  of 
the  death;  but  this  was  only  to  avoid  intervening  alienations 
or  encumbrances  by  the  felon:  1  Hale  P.  C.  360,  426,  591; 
Vin.  Abr.,  tit.  Forfeiture,  R.  It  is  also  true  that,  where  the 
stroke  and  the  death  are  laid  on  different  days,  the  abet- 
ment, if  laid  specially,  should  be  applied  to  the  stroke,  and 
not  to  the  death;  but  an  allegation  that  the  abettors  were 
present  aiding  and  abetting  at  the  time  of  the  murder  com- 
mitted,— to  wit,  on  the  first  day, — is  fatally  repugnant,  for 
the  reason  that  until  the  death  no  murder  was  committed:  1 
Starkie  on  Criminal  Pleading,  82;  Heydon's  Case,  4  Coke,  42. 
If  the  ruling  of  Mr.  Justice  Patteson  in  Rex  v.  Hargrave,  5 
Car.  &  P.  170,  tbat  an  indictment  for  manslaughter  was  good, 
which  charged  that  the  mortal  blow  was  given  in  one  county 
and  the  person  stricken  languislied  and  died  in  another,  and 
the  defendant  ^^  was  then  and  there  present,  aiding  and  abet- 
ting," etc.,  *'in  the  commission  i)f  said  felony,"  is  consistent 
with  this,  the  words  attributed  to  him  by  the  reporter,  that 
'Hhe  giving  of  the  blows  which  caused  the  death  constitutes  the 
felony,"  and  that  'Hhe  languishing  is  not  any  part  of  the 
offense,"  clearly  are  not.  It  was,  indeed,  held  in  Cole's  Case, 
Plow.  401,  that  a  general  pardon  after  the  mortal  wound,  and 
before  the  death,  was  a  bar  to  an  indictment  for  the  murder. 
But  that  was  not  because  the  felony  was  committed  at  the  time 
of  the  wound,  and  before  the  death,  but  '^because  the  wound 
given  by  the  prisoner  was  the  cause  of  the  felony,  the  giving 
of  which  wound  was  an  offense  and  misdemeanor  against  the 
queen,  and  that  being  pardoned  by  the  act,  all  the  consequences 
that  followed  from  the  said  offense  are  also  pardoned  thereby." 
And  it  is  settled  by  later  authorities  that  a  pardon  or  conviction 
of  the  assault  before  the  death  is  no  bar  to  an  indictment  for 
the  murder  after  the  death  has  completed  the  greater  crime: 
Nicholas's  Case^  t'ost.  64;  Commonwealth  v.  Roby^  12  Pick. 
496;  Queen  v.  Morris^  L.  R.  C.  C.  90. 

The  most  plausible  form  of  the  argument  against  the  juris- 
distion  is,  that  the  coming  into  the  state  is  the  act,  not  of  the 
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wrong-doer,  but  of  the  injured  person,  and  therefore  should 
not  subject  the  former  to  the  jurisdiction,  merely  because  the 
latter  happens  to  die  there.  But  it  is  the  nature  and  the  right 
of  every  man  to  move  about  at  his  pleasure,  except  so  £ar  as 
restrained  by  law;  and  whoever  gives  him  a  mortal  blow  as- 
sumes  the  risk  of  this,  and  in  the  view  of  the  law,  as  in  that 
of  morals,  takes  his  life  wherever  he  happens  to  die  of  that 
wound;  and  may  be  there  punished  if  the  laws  of  the  country 
have  been  so  framed  as  to  cover  such  a  case. 

In  State  v.  Carter^  27  N.  J.  L.  499,  the  supreme  court  of  New 
Jersey  held  that  a  man  could  not  be  indicted  in  that  state  for 
manslaughter  by  mortal  bruises  given  in  New  York,  of  which 
the  person  injured  died  in  New  Jersey.  But  the  only  statute 
of  that  state  upon  the  subject,  as  was  observed  by  Mr.  Justice 
Vredenburgh  in  delivering  the  judgment  of  the  court,  evi- 
dently relates  to  murder  only,  and  not  to  manslaughter.  His 
remarks  upon  the  power  of  the  legislature  of  New  Jersey  to 
provide  for  the  punishment  of  such  a  case  are  therefore 
purely  obiter  dicta;  and  they  are  unsupported  by  any  refer- 
ence to  authorities,  and  present  no  considerations  which  re- 
quire further  discussion. 

Grosvenor  v.  St,  Augvatiney' 12  East,  244,  was  not  a  criminal 
case,  but  in  the  nature  of  an  action  against  the  hundred  on 
the  statute  of  19  Geo.  II.,  c^  34,  sec.  6,  which  provided  that 
if  any  oflBcer  of  the  revenue  should  be  beaten,  wounded, 
maimed,  or  killed  by  a  smuggler,  the  inhabitants  of  the 
lathe,  in  such  counties  as  were  divided  into  lathes,  and  in 
other  counties  the  inhabitants  of  the  hundred,  "  where  such 
fact  shall  be  committed,"  should  pay  all  damages  suffered  by 
such  beating,  wounding,  or  maiming,  and  one  hundred  pounds 
to  the  executor  or  administrator  of  each  person  so  killed.  It 
was,  indeed,  held  that  this  penalty  might  be  recovered  by  the 
executor  of  a  revenue  oflBcer  who  received  a  mortal  wound  in  a 
boat  between  high  and  low  water  mark,  of  which  he  after- 
wards died  on  the  high  sea,  by  a  shot  fired  from  the  shore 
within  the  lathe.  But  that  was  upon  the  construction  of  the 
particular  statute,  as  appears  from  Lord  EUenborough's  judg- 
ment. "The  shot  which  produced  the  death,  having  been 
fired  from  the  shore  within  the  lathe,  brings  the  case  within  the 
fair  meaning  of  the  act,  the  object  of  which  was  to  make  the 
inhabitants  of  that  place  where  the  act  was  done  which  caused 
the  death  answerable  for  it,  in  order  to  interest  them  in  re- 
pressing the  offenses  against  which  the  act  was  leveled."    All 
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the  anthorities  agree  that  the  mere  fact  of  the  shot  being  fired 
from  the  shore  would  not  give  the  courts  of  common  law  juris- 
diction of  an  indictment  for  homicide:  Rex  y.  CoombeSj  2 
Leach,  4th  ed.,  388;  2  Chalmers's  Opinions,  217;  UniUd  Siate$ 
V.  DaviSj  2  Sum.  485. 

The  learned  counsel  for  the  defendants  much  relied  on  the 
case  of  Regina  v.  Lewis^  Dears.  &  B.  182;  S.  C,  7  Cox  C.  C. 
277.  That  was  an  indictment  on  the  statute  of  9  Greo.  IV.,  c. 
31,  sec.  8,  which  was  held  not  to  cover  the  case  of  a  foreigner 
dying  in  England  from  injuries  inflicted  by  another  foreigner 
in  a  foreign  vessel  upon  the  high  seas.  But  although  at  the 
argument  two  of  the  judges,  Mr.  Justice  Coleridge  and  Mr. 
Baron  Martin,  expressed  doubts  whether  Parliament  could 
legislate  for  the  punishment  of  such  a  crime,  none  of  the 
judges,  except  Mr.  Justice  Crompton,  dtnied  the  power;  Lord 
Chief  Justice  Cockburn  suggested  that  the  section  under  which 
the  indictment  was  found,  taken  in  connection  with  the  next 
preceding  section  relating  to  murder  or  manslaughter  in  a 
foreign  country,  which  was  in  terms  limited  to  British  sub- 
jects,  must  be  equally  limited;  and  after  advisement,  the  opin- 
ion  of  the  court  was  put  upon  that  ground  only.  The  case  of 
Nga  Hoong  v.  Qaeeuy  7  Cox  C.  C.  489,  was  decided  upon  like 
considerations.  Both  of  those  cases,  therefore,  merely  held 
that  the  whole  tenor  of  the  statute  in  question  showed  that  it 
was  not  intended  to  cover  cases  of  foreigners  sailing  on  the 
high  seas  under  a  foreign  flag;  applying  the  same  rule  of  con- 
struction as  the  supreme  court  of  the  United  States,  in  United 
States  V.  PalmeVj  3  Wheat.  631-634,  and  United  States  v.  Pirates^ 
5  Id.  195-197.  Whether  an  explicit  statute  of  the  state  where 
a  murdered  man  dies  will  warrant  the  indictment  and  trial  of 
his  murderer,  if  found  within  the  jurisdiction,  is  quite  a  dif- 
ferent  question. 

Neither  of  the  statutes  of  the  commonwealth  upon  this  sub- 
ject  has  ever  contained  any  words  limiting  the  description  of 
the  persons  by  whom  the  oflense  might  be  committed;  and 
the  existing  statute  clearly  manifests  the  intention  of  the 
legislature  to  punish  all  who,  without  legal  justification,  cause 
the  death  of  any  person  within  the  commonwealth,  wherever 
the  first  wrongful  act  is  done,  or  of  whatever  country  the 
wrong-doer  is  a  citizen.  The  power  of  the  commonwealth  to 
punish  the  causing  of  death  within  its  jurisdiction  is  wholly 
independent  of  the  power  of  the  United  States,  or  of  the  nation 
to  which  the  vessel  belongs,  to  punish  the  inflicting  of  the  in« 
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jury  on  the  high  seas.  And  upon  full  consideration,  the  court 
is  unanimously  of  opinion  that  there  is  nothing  in  the  consti- 
tution or  laws  of  the  United  States,  the  law  of  nations,  or  the 
constitution  of  the  commonwealth,  to  restrain  the  legislature 
from  enacting  such  a  statute. 

The  other  objections  of  the  defendants  may  be  more  briefly 
disposed  of.  The  only  ones  insisted  on  in  argument  were, 
that  the  statute  included,  among  the  causes  of  death,  noth- 
ing but  poison,  and  blows,  or  other  violent  acts,  and  not 
injuries  by  exposure,  starvation,  or  neglect;  that  the  in- 
dictment should  have  alleged  in  terms  that  the  wounds  and 
other  causes  of  death  therein  mentioned  were  "  mortal ";  that 
it  was  bad  for  duplicity,  because  it  charged  a  beating,  an  ex- 
posure, and  a  starving,  as  the  means  of  death;  that  if  not  bad 
for  duplicity,  all  the*  co-operating  causes  alleged  must  be 
proved;  and  that  the  defendants  could  not  be  charged  and 
convicted  of  manslaughter  by  reason  of  an  injury  done  by  one 
of  them  to  the  deceased  on  one  day,  and  another  injury  done 
to  him  by  another  of  them  on  a  dififerent  day.  The  court  is  of 
opinion  that  neither  of  these  objections  can  be  sustained. 

The  language  of  the  statutes  of  Massachusetts  upon  this 
subject  is  not,  like  that  of  the  English  statutes,  limited  to  the 
cases  of  a  blow  struck  or  poison  given,  but  would  seem  to 
have  been  carefully  framed,  in  the  light  of  Hoodie  Case^  Rec. 
1795,  fol.  216,  before  cited,  to  exclude  the  construction  con- 
tended for.  The  statute  of  1879  enumerated  as  causes  of  death, 
**  stroke,  poisoning,  or  injury,"  and  the  later  re-enactments 
speak  of  a  mortal  wound  given,  "or  other  violence  or  injury 
inflicted,"  or  poison  administered.  "Inflict"  does  not  neces- 
sarily imply  direct  violence.  There  is  no  more  appropriate 
use  of  the  word  "  inflict "  than  in  connection  with  punishment; 
and  "to  inflict  punishment"  clearly  includes  imprisonment 
and  involuntary  restraint,  as  well  as  hanging,  beheading,  or 
whipping.  We  can  have  no  doubt  that  any  bodily  harm 
which  is  caused  to  be  sufiered  by  the  adt  of  the  accused  is  an 
"injury  inflicted,"  within  the  meaning  of  the  statute. 

The  objections  to  the  form  of  the  indictment  are  both  an- 
swered by  the  consideration  that  it  is  not  framed  upon  the 
theory  that  either  of  the  means  alleged  alone  was  necessarily 
the  cause  of  the  death,  but  upon  the  theory  that  the  blows,  the 
starving,  and  the  exposure  co-operated  to  produce  it.  In 
such  a  case,  it  is  abundantly  established  by  precedents  that  it 
is  sufficient  to  allege  that  the  death  resulted  from  all  these 
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means,  without  otherwise  alleging  either  of  them  to  have  been 
mortal,  and  to  prove  that  it  resulted  from  all  or  anj  of  them: 
2  West's  Symb.,  sees.  301,  308;  Weston^s  CasSy  3  Inst.  50,  135; 
Jackson's  Case,  18  How.  St.  Tr.  1075,  1111;  2  Hawk.,  c.  23, 
sec.  83;  King  v.  Clarky  1  Brod.  &  B.  473;  Commonwealth  v. 
Staffordy  12  Gush.  619.  The  only  color  for  the  position  that  all 
the  co-operating  causes  alleged  as  tending  to  one  result  must 
be  proved  is  to  be  found  in  the  doubt  of  one  ]pamed  judge, 
and  .the  dictum  of  another,  at  nisi  prius:  StochdaWs  Case,  2 
Lew.  C.  C.  220;  Rex  v.  Saunders,  7  Car.  <fe  P.  277. 

The  instructions  given  to  the  jury  in  this  case  did  not  allow 
them  to  convict  any  one  of  the  defendants  who  did  not  take 
part  in  the  act  or  acts  which  they  found  to  have  caused  the 
death,  and  were  more  fSsivorable  to  the  defendants  than  the 
charge  of  Sir  Michael  Foster  in  Jackson's  Case,  above  cited. 

Exceptions  overruled. 

Ij  Shot  Fibed  in  Okb  Szaxi  Wouitd  ob  Kill  Man  in  Anothxb  Stats, 
the  offender  may  be  tried  and  convicted  in  the  latter  state:  People  ▼.  Adame^ 
45  Am.  Dec.  468. 

C&iMiNAL  HoKioutE:  See  note  to  CommomoeaUh  v.  Webster,  62  Am.  Dec 
736. 

DuFLiciTT,  What  ConaiTruTJM;  See  note  to  Ben  ▼.  State,  58  Am.  Dea  239, 
244,  24G. 

The  principal  case  was  ottbd  in  each  of  the  following  authorities,  and 
to  the  point  stated:  If  a  thief  take  into  Massachnsetts  property  stolen  in 
another  state,  it  is  a  new  taking  and  asportation  in  the  former  state,  and  he 
may  there  be  indicted  for  larceny  of  the  property:  Commonwealth  v.  White, 
123  Mass.  433.  If  a  man  incites  an  insane  person,  or  a  child,  or  an  inno- 
cent agent,  to  commit  a  larceny  in  his  absence,  he  is  liable  to  the  same  extent 
as  if  personally  present  at  the  commission  of  the  crime;  and  this  is  so,  even 
if  he  was  all  the  time  in  another  jurisdiction:  Id.  434.  An  indictment  for 
manslaughter,  by  causing  the  clothes  of  the  person  killed  to  be  saturated 
with  kerosene,  need  not  allege  that  the  accused  knew  of  the  deadly  tendency 
of  the  kerosene,  or  that  it  was  of  a  dangerous  tendency.  It  is  enough  to 
allege  the  assault,  and  that  death  did  in  fact  result  from  it.  Similar  allega- 
tions would  be  superfluous  in  the  case  of  an  assault  with  a  staff,  or  where  the 
death  resulted  from  assault  combined  with  exposure:  Comrnonwealth  t.  Pierce, 
138  Id.  181.  One  who,  in  one  county  or  state,  employs  an  innocent  agent  in 
another  to  commit  a  crime,  is  liable  in  the  latter  county  or  state:  Lindaey  v. 
State,  38  Ohio  St.  612.  An  accessary  is  equally  liable  under  Massachusetts 
statutes,  though  he  was  not  at  the  time  of  the  commission  of  the  crime  in 
the  same  county,  or  even  within  that  commonwealth:  Commonwealth  r.  CJwh 
varo,  129  Maas.  497;  Conmonwealth  v.  Petiea,  114  Id.  311.  The  act  of  the 
accessary  is  by  intendment  of  law  committed  in  the  county  where  the  crime 
was  committed  by  the  principal,  and  may  be  so  alleged  in  the  indictment: 
See  case  last  cited.  BFen  in  trials  for  murder  a  misdescription  of  the  weapon 
with  which  the  fatal  wound  was  given  is  unimportant,  if  the  mode  d  death 
proved  i^greee  in  mbstaiioe  with  thai  charged;  ae,  for  instanos^  In  the  ease  of 
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ft  wound  aUeged  to  be  with  a  sword,  but  shown  to  have  been  made  with  an 
az;  or  a  blow  described  as  made  with  a  Bta£^  shown  to  have  been  with  a 
stone;  and  the  same  if  the  death  be  laid  to  be  by  one  sort  of  poisoning,  and 
in  tmth  it  be  by  another:  Ccmnumwealih  ▼.  MeLaughim,  105  Id.  464. 


Thayer  v.  Thayer. 

*  fiOi  Massachussttb,  IIL] 

Eyibenob  ow  Aoxb  or  Adultsbt  bstwkkn  Libelbb  akd  ho  Paramour, 
CoMmTTBD  AiTKB  FnjNQ  OF  LiBZL  TOR  DivoBOB  agsinst  him  by  his 
wife,  is  competent  to  show  the  nature  of  the  interconrse  between  them 
at  the  time  when  the  adultery  charged  in  the  Hbel  is  aUeged  to  have  been 
committed. 

Libel  for  diYorce  on  the  ground  of  adultery  with  Mrs. 
Parmelee,  who  had  liYed  in  the  family  of  the  parties  herein 
for  three  years  next  prior  to  the  filing  of  the  libel.  Acts  of 
familiarity,  close  intimacy,  and  circumstances  of  suspicion 
were  shown  in  reference  to  the  conduct  of  the  libelee  and  Mrs. 
Parmelee  towards  each  other.  Libelant  was  permitted,  against 
the  objections  of  libelee,  to  show  the  continuance  of  such  rela- 
tions after  the  filing  of  the  libel,  and  that  their  associationB 
had  been  adulterous. 

Z>.  8.  Richardson^  for  the  libelant. 
J.  C.  KimbaUy  for  the  libelee. 

By  Court,  Colt,  J.  The  libelee,  in  support  of  his  objection 
to  the  testimony  which  was  admitted  to  prove  adultery  on 
several  other  occasions,  since  the  date  of  the  libel,  out  of  the 
limits  of  the  commonwealth,  relies  upon  the  case  of  Common- 
wealth V.  HorioUy  2  Gray,  354.  It  was  there  held,  upon  the 
trial  of  an  indictment  for  adultery  with  a  person  named,  that 
evidence  of  subsequent  cohabitation  in  another  county  was  not 
admissible.  This  decision  was  by  a  majority  of  the  court  It 
is  put  upon  the  familiar  principle  in  criminal  law,  that  evi- 
dence tending  to  prove  a  similar  but  distinct  offense,  for  the 
purpose  of  raising  an  inference  or  presumption  that  the  ac- 
cused committed  the  particular  act  with  which  ho  is  charged, 
is  not  admissible.  The  case  cited  was  followed  by  Common- 
wealth V.  Thrasher  J  11  Id.  450,  where  it  is  broadly  laid  down 
that  acts  of  improper  familiarity,  amounting  to  adultery,  be- 
tween the  same  parties,  before  the  time  relied  on  as  the  time 
of  the  commission  of  the  adultery  charged,  is  inadmissible, 
either  in  corroborlEttion  of  the  witnesses  for  the  oommonwealth. 
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or  to  show  the  dispoBition  of  the  parties  to  commit  the  crime. 
Both  these  cases  follow  and  approve  Commonwealth  y.  Merriam^ 
14  Pick.  518  [25  Am.  Dec.  420],  where  it  was  held  that  other 
instances  of  improper  familiarity  between  the  defendant  and 
the  same  woman  might  be  given  in  evidence  to  corroborate  the 
witness;  but  both  reject  such  evidence  where  it  tends  to  show 
a  substantial  act  of  adultery  on  a  different  occasion. 

If  these  two  cases  are  to  be  regarded  as  stating  the  true 
rule  which  governs  the  admission  of  this  kind  of  evidence, 
then  the  defendant's  objection  is  well  taken.  In  the  opinion 
of  tlie  court,  there  is  in  each  case  a  plain  misapplication  of 
the  rules  of  evidence  to  the  facts  presented. 

The  evidence  by  which  the  act  of  adultery  is  proved  is 
seldom  direct.  The  natural  secrecy  of  the  act  makes  it  ordi- 
narily impossible  to  prove  it,  except  by  circumstantial  evi- 
dence. The  circumstances  must  be  such,  indeed,  as  ^'  to  lead 
the  guarded  discretion  of  a  reasonable  and  just  man  to  the 
conclusion  of  guilt."  But  when  adulterous  disposition  is 
shown  to  exist  between  the  parties  at  the  time  of  the  alleged 
act,  then  mere  opportunity,  with  comparatively  slight  cir- 
cumstances showing  guilt,  will  be  suflScient  to  justify  the  in- 
ference that  criminal  intercourse  has  actually  taken  place. 
The  intent  and  disposition  of  the  parties  towards  each  other 
must  give  character  to  their  relations,  and  can  only  bo  ascer- 
tained, as  all  moral  qualities  are,  from  the  acts  and  declara- 
tions of  the  parties.  It  is  true  that  the  fact  to  be  proved  is 
the  existence  of  a  criminal  disposition  at  the  time  of  the  act 
charged;  but  the  indications  by  which  it  is  proved  may  ex- 
tend, and  ordinarily  do  extend,  over  a  period  of  time  both 
anterior  and  subsequent  to  it.  The  rules  which  govern  human 
conduct,  and  which  are  known  to  common  observation  and 
experience,  are  to  be  applied  in  these  cases,  as  in  all  other  in- 
vestigations of  fact. 

An  adulterous  disposition  existing  in  two  persons  towards 
each  other  is  commonly  of  gradual  development;  it  must  have 
some  duration,  and  does  not  suddenly  subside.  When  once 
shown  to  exist,  a  strong  inference  arises  that  it  has  had  and 
will  have  continuance,  the  duration  and  extent  of  which  may 
be  usually  measured  by  the  power  which  it  exercises  over  the 
conduct  of  the  parties.  It  is  this  character  of  permanency 
which  justifies  the  inference  of  its  existence,  at  any  particular 
point  of  time,  from  facts  illustrating  the  preceding  or  subse- 
quent relations  of  the  parties.    The  rule  is,  that  a  condition 
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once  proved  is  prcsnmecT  to  have  been  produced  by  oausea 
operating  in  the  usual  way,  and  to  have  continuance  till  the 
contrary  be  shown. 

The  limit  practically  to  the  evidence  under  consideration  is, 
that  it  must  be  sufficiently  significant  in  character,  and  suffi- 
ciently near  in  point  of  time,  to  have  a  tendency  ''to  lead 
the  guarded  discretion  of  a  reasonable  and  just  man "  to  a 
belief  in  the  existence  of  this  important  element  in  the  fact  to 
be  proved.  If  .too  remote  or  insignificant,  it  will  be  rejected, 
in  the  discretion  of  the  judge  who  tries  the  case.  The  fact 
that  the  conduct  relied  on  has  occurred  since  the  filing  of  the 
libel  does  not  exclude  it;  and  proof  of  the  continuance  of  the 
same  questionable  relations  during  the  intervening  time,  as 
in  the  case  at  bar,  will  add  to  its  weight. 

It  is  noticeable  that,  while  both  of  the  cases  first  named  are 
placed  upon  the  same  rule  of  evidence  in  cnminal  proceedings, 
they  both  recognize  the  principles  here  stated,  and  also  the 
exception  to  the  rule,  which  permits  the  proof  of  a  distinct 
ofiense,  when  such  evidence  tends  to  establish  an  element  in 
the  crime  charged,  as  when  guilty  knowledge  or  some  parti- 
cular criminal  intent  is  to  be  shown.  But  by  the  application 
of  the  rule  laid  down  in  these  cases,  evidence  tending  to  estab- 
lish an  independent  crime  is  to  be  rejected,  although  all  acts 
which  are  only  acts  of  improper  familiarit}'  are  to  be  admitted 
in  proof.  There  is  no  sound  distinction  to  be  thus  drawn. 
There  is  no  difference  between  acts  of  familiarity  and  actual 
adultery  committed,  when  ofiered  for  the  purpose  indicated, 
except  in  the  additional  weight  and  significance  of  the  latter 
fact.  The  concurrent  adulterous  disposition  of  the  defendant 
and  the  particeps  criminis  cannot  be  shown  by  stronger  evi- 
dence than  the  criminal  act  itself.  There  is  no  one  act  by 
which  the  moral  status  of  the  parties  is  more  clearly  defined. 
And  for  the  purposes  and  with  the  limitations  here  stated,  evi- 
dence of  it  is  always  admissible:  Boody  v.  Boody^  30  L.  J., 
N.  S.,  Prob.  &  Adm.  23;  Commonwealth  v.  XaAey,  14  Gray,  91; 
Comm>onwealth  v.  Pierce^  11  Id.  447. 

Decree  affirmed. 


The  panroiPAL  oasi  was  cmj>  in  each  of  the  f  oUowing  mthnritiefl,  aad 
to  the  point  stated:  In  libels  for  divoreey  or  in  an  indictmant  for  adultexy, 
evidence  is  admissible  of  improper  familiarities,  other  than  those  alleged, 
between  the  parties,  whether  before — Pond  v.  Pond^  132  Mass.  223;  Cam' 
monweaUh  v.  Jackson,  132  Id.  19;  Parher  v.  Dvdlep,  118  Id.  604;  Oommmt^ 
weaUhY.  NkhoU,  lUId.  288;  Bwy.  Jaeknum,  103  Id.  IM;  SiaU  t.  ifovtei^ 
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96  Ind.  468  ~  or  after  the  act  charged  in  the  indictment:  See  last  two 
cited;  Pond  v.  Pond,  132  Mass.  223.  The  principal  case  was  quoted  from  in 
State  T.  Mcarlans,  95  Ind.  468;  Commonwealth  t.  Abbott,  130  Mass.  474.  In  an 
action  for  slander  or  libel,  the  uttering  or  publishing  of  similMr  words,  or  of 
words  of  a  ainiilar  import,  or  declarations  upon  the  same  subject,  or  referring 
to  the  publication  complained  of,  may  be  admitted  in  evidence  upon  the 
issue  of  actual  malice;  but  evidence  of  a  distinct  and  different  calumny  is 
inadmissible;  and  if  the  other  publications  were  criminally  libelous,  this 
would  not  prevent  their  admission  as  evidenoe  of  malice,  if  otherwise  admis- 
sible: Oomnumwealth  v.  DamoUf  136  Id.  448.  On  the  trial  of  an  indictment 
for  the  malioious  burning  qi  a  building,  after  it  has  appeared  that  the  de- 
fendant had  conveyed  the  building  to  his  sons,  subject  to  a  mortgage  made 
by  him,  they  assuming  to  pay  the  mortgage  note,  evidence  that  a  month 
before  the  fire  the  defendant  suggested  to  an  insurance  broker  that  there 
should  be  an  increase  of  insurance  on  the  building  is  admissible  to  show  that 
he  had  a  motive  to  commit  the  offense:  Commonwealth  v.  Bradford,  126  Id. 
45.  So  on  an  indictment  for  an  assault  to  commit  a  rape,  acts  of  the  defend- 
ant which  have  some  tendency  to  show  a  continuing  lustful  purpose,  and 
tending  to  show  the  intent  with  which  the  assault  was  committed,  are 
vble:  CommoHweaUk  v.  Bwn,  137  Id.  571. 


Welch  v.  Wiloox. 

[101  MA8SACHt7SBTT8,  lfl2.J 

UiTDKE  Gbast  or  PAsaAOE-wAT,  "AS  JNow  Laid  oxtt,"  Ownxb  gw  Lanb 
ovsR  Which  Wat  Passes  cannot  Maintain  Gats  thkrbon,  nor  can 
he  narrow  the  way  by  planting  posts  therein. 

ToBT  for  cutting  down  and  removing  a  gate  from  a  passage- 
way on  plaintifiTs  land,  over  which  defendant  had  a  right  to 
pass,  under  a  grant  from  one  Langmaid,  a  former  owner.  At 
the  time  of  such  conveyance,  there  was  no  gate  upon  the  way, 
and  it  was  a  custom  in  the  city  to  maintain  no  gate  upon  such 
ways,  but  to  leave  them  opening  upon  the  street.  Plaintiff 
erected  the  gate,  against  defendant's  objection,  at  the  end  of 
the  passage-way  next  to  the  street.  It  and  the  necessary  posts 
narrowed  the  way  three  inches.  If  plaintiff  had  a  right  to 
erect  it,  the  gate  was  a  suitable  one.  The  question  submitted 
was,  whether  the  plaintiff  had  a  right  to  maintain  the  gate. 

A,  Jackson,  for  the  plaintiff. 

C.  Robinsonj  Jr.,  for  the  defendant. 

By  Court,  Colt,  J.  Under  the  deed  of  Langmaid,  a  right 
was  granted  the  defendant  to  the  use  of  a  passage-way,  as 
then  laid  out  over  the  grantor's  land.  The  plaintiff  claims 
under  Langmaid  by  a  subsequent  deed,  which  conveys  the 
land,  reserving  to  the  owners  of  the  defendant's  lot  a  right  to 
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a  three-feet  passage-way,  as  laid  out  on  the  premises  conveyed. 
It  does  not  appear  in  what  manner  the  way  was  laid  out,  bat 
we  must  infer  that  it  was  by  some  well-marked  boundaries 
known  and  recognized  by  both  parties.  There  was  no  gate 
separating  the  passage-way  from  the  street  at  the  time  of  these 
conveyances,  and  in  the  opinion  of  the  court,  the  plaintiff  has 
no  right  to  erect  and  maintain  a  gate  at  the  entrance  of  said 
passage-way,  or  to  narrow  the  way  as  described. 

If  the  obstruction  in  the  way  had  existed  at  the  time  of  the 
deed  to  the  defendant,  or  even  if  it  had  been  shown  that  sim- 
ilar passage-ways  were  usually  so  closed,  the  plaintiff's  claim 
would  stand  on  stronger  ground,  for  it  may  well  be  presumed 
that  the  parties  to  the  grant  were  acquainted  with  the  public 
usages,  and  created  this  easement  with  reference  to  those 
usages.  The  plaintiff,  as  owner  of  the  soil,  has  a  right  to  all 
the  reasonable  and  beneficial  use  of  the  way  which  he  can 
make,  consistently  with  the  enjoyment  of  the  easement,  and 
the  use  which  others  similarly  situated  make  of  their  land  is 
evidence  of  a  reasonable  use.  This  decision  is  not  embar- 
rassed by  these  suggestions,  because  there  was  no  evidence  of 
usage  offered  by  the  plaintiff. 

This  case  is  clearly  distinguished  from  Atkins  v.  Bordmaii^ 
2  Met.  457,  467.  The  doctrine  of  that  case  is,  "  that  when  no 
actually  existing  way,  as  bounded  and  located,  is  granted  or 
reserved,  the  way,  in  point  of  width  and  height,  shall  be  such 
as  is  reasonably  necessary  and  convenient  for  the  purposes  for 
which  it  is  granted."  The  dimensions  of  the  way  were  there 
held  not  to  be  expressed,  and  to  be  controlled  by  the  purpose 
for  which  it  was  reserved. 

When  the  way  is  defined,  as  in  the  case  at  bar,  the  construc- 
tion we  give  is,  in  the  words  of  Shaw,  C.  J.,  "  necessary  to  the 
security  of  both  parties:  to  the  grantee,  to  insure  him  a  way 
of  known  width  and  dimension,  the  sufficiency  of  which  he 
may  judge  of  before  he  closes  his  contract  for  the  purchase; 
and  to  the  grantor,  to  secure  himself  against  the  claim  of  the 
grantee  to  an  indefinite  right  to  pass  over  his  premises  ":  5a2{»- 
bury  V.  Andrews,  19  Pick.  250,  258;  &  Linda  v.Lothrop,  21  Id. 
292;  Underwood  v.  Carney^  1  Cush.  285,  292. 

By  the  agreement  of  the  parties,  the  entry  must  be  judg- 
ment for  the  defendant. 


The  princifal  case  was  ctted  in  DkJdnaon  ▼.  WkUing,  141  Biaas.  417, 
to  the  point  that  where  a  way  was  granted  **  for  the  convenient  occupatioik  * 
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of  the  premises  conyeyed,  the  grantee  was  entitled  to  all  the  oonyenienca 
which  the  way,  as  it  then  existed,  could  afford  in  the  management  of  the 
farm  on  which  it  bonnded. 

Wats,  ajtd  Riobts  akd  Rembdies  or  Parties  Entitled  tbsrsto.  — 
1.  Classifioation  anb  Natube  or  Wats.  — A  way  is  the  right  of  one  man 
to  pass  over  the  land  of  another  in  some  particnlar  line.  A  way  ex  vi  termhd 
imports  a  right  of  passing  in  a  particular  line:  Jonu  v.  Perdval,  5  Pick.  484; 
JeriTMon  v.  Walker,  11  Gray,  426.  And  the  course  of  a  way,  when  once  estab- 
lished, cannot  be  altered  by  either  party  without  the  consent  of  the  other:  Sea 
case  last  cited.  There  are  foot- ways;  foot- ways  and  horse- wa3rB;  foot,  horse, 
and  carriage  ways;  and  drift-ways:  Washburn  on  Easements  and  Servitudes, 
254.  A  "carriage-way  "  always  includes  a  " foot-way  "3  Domes  v.  Stephena,  5 
Car.  &  P.  570.  So  it  does  a  "  horae-way,  "  but  not  a  "  drift-way  ":  Ballard  v. 
Dymm,  1  Taunt.  284.  A  "  drift- way  "  is  a  common  way  for  driving  cattle,  and 
has  been  held  to  intend  a  way  for  the  passage  of  teams:  SrnUh  v.  Laddf  41  Me. 
314i  A  right  to  "  lead  "  manure  is  a  right  to  carry  it  in  a  cart,  since  "  leading  " 
implies  "drawing  in  a  carriage."  And  "a  way  "on  foot,  or  for  horses,  oxen, 
cattle,  and  sheep,  does  not  give  one  a  right  to  carry  manure  in  a  wheel-bar- 
row, although  he  who  wheels  it  travels  on  foot:  Brunton  v.  Hall,  1  Q.  B.  792. 
A  grant  of  '*a  way"  over  one's  premises  will  be  understood  to  be  a  gen- 
eral way  for  all  purposes;  and  a  right  of  way  granted  or  reserved  without 
limit  of  use  may  be  used  for  any  purpose  to  which  the  land  accommodated 
by  the  way  may  naturally  aad  reasonably  be  devoted:  AbboU  v.  Butler,  59 
N.  H.  817;  WaOxr  v.  Pierce,  38  Vt.  94.  But  the  grantee  of  a  right  of  way 
takes  it  subject  to  all  restrictions  which  the  grantor  has  imposed,  and 
cau  Ui»3  it  for  no  other  purpose  thin  that  provided  in  the  grant:  French  v. 
Marst:n,  2-1  N.  H.  440;  S.  C,  57  Am.  Dec.  294.  This  point  is  fully  discusaea 
in  the  extended  note  to  Bakeman  v.  Talbot,  88  Am.  Dec.  279-282,  on  use  of 
private  ways.  Tlio  words  **  roail "  and  "  way  "  are  not  synonymous.  A  road  is 
any  piec3  of  land  used  or  appropriated  for  travel,  and  is  a  very  different  thing 
from  a  mere  right  of  way:  ChoUar-Potoai  JiTg  Co.  v.  Kennedy ^  3  Nev.  361; 
8.  C,  93  Am.  Dec.  409.  A  right  of  way  as  a  mere  rural  servitude  is  confined 
to  a  convenient  passage  frooi  the  property  granted  to  the  public  road  or 
highway:  Livinffston  v.  Mayor  etc.  of  J^iew  York,  22  Am.  Dec.  622.  A  way  is 
an  incorporeal  hereditament,  and  consists  in  the  right  of  passing  over 
another's  ground:  Washburn  on  Easements  and  Servitudes,  256.  It  may 
arise  cither  from  grant,  necessity,  or  prescription:  Lawton  v.  Rivera,  2  McCord, 
445;  S.  C,  13  Am.  Dec.  741;  Derrichton  v.  Springer,  5  Harr.  (Del.)  21;  and 
is  either  in  gross  or  appendant  to  land.  The  first  is  attached  to  and  vests 
the  right  in  the  person  to  whom  it  is  granted.  The  second  is  incident  to  an 
estate,  one  terminus  of  which  is  the  land  or  tenement  of  the  person  claiming 
it;  it  inheres  in  the  land,  concerns  the  premises,  and  pertains  to  its  enjoy- 
ment, and  passes  with  it:  Alley  v.  Carleton,  29  Tex.  74;  S.  C,  94  Am.  Dec. 
260;  LouiftmUe  etc.  R.  R.  Co.  v.  Koelle,  104  III.  455;  PoUer  v.  laeUn,  31  Hun, 
134;  Kra7ner\.  Knauff,  12  IlL  App.  115;  Oarrison  v.  Riuld,  19  111.  558;  Oun- 
son  V.  Healy,  100  Pa.  St.  42;  Dennis  v.  Wiltion,  107  Mass.  591.  But  a  way  is 
never  presumed  to  be  in  gross  when  it  can  fairly  be  construed  to  bo  ap- 
purtenant to  the  land:  Kramer  v.  Knauff,  12  111.  App.  115;  Louisville  «'tc.  R.  R. 
Co.,  104  IlL  455;  Alley  v.  Carleton,  29  Tex.  74;  S.  C„  94  Am.  Dec.  260.  There 
is,  however,  no  incompatibility  in  the  grant  of  a  right  of  way  to  several  per- 
sons, and  which  confers  a  right  appurtenant  as  to  some  of  the  grantees,  and 
in  gross  as  to  others,  for  such  a  grant  may  be  in  part  appurtenant,  and  partly 
in  gross:  Lovianlle  etc  v.  Koelle,  104'  lU.  455.     A  grant  of  a  right  of  way  in 
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giDSB  ifl  peraonal  to  the  grantee,  and  incapable  of  aarignment;  but  if  it  is 
appnrtenant  to  other  Unds,  or  an  estate,  it  is  the  subject  of  transfer,  and 
will  pass  by  a  conveyance  of  the  estate  to  which  it  is  apparbsnant:  Id.;  Alkif 
V.  CarleUm,  29  Tez«  74;  S.  C,  94  Am.  Dec  260.  The  general  rules  of  law 
which  govern  the  rights  and  obligations  of  the  owners  of  dominant  and 
servient  estates  apply  as  well  to  subterranean  rights  of  way  as  to  those  upon 
the  surface:  Pomeroy  v.  SaU  Co.t  37  Ohio  St.  520.  A  way  appendant  cannot 
be  turned  into  one  in  gross,  because  it  is  inseparably  united  to  the  land  to 
which  it  is  incident.  So  a  way  in  gross  cannot  be  granted  over  to  another 
because  of  its  being  attached  to  the  person:  OarriaoH  v.  Rudd,  19  lU.  558, 
565;  Alley  v.  Carleton,  29  Tex.  74;  S.  C,  94  Am.  Dec.  260.  One  cannot  have 
a  private  way  over  and  along  a  public  highway:  State  v.  Jf/coal,  11  Rich. 
529;  Bailey  v.  Culver,  84  Ma  531.  The  grant  of  a  way  across  a  man's  land 
conveys  no  right  to  the  soil,  rocks,  or  other  things  within  the  bounds  of  the 
way:  Jamaica  Pond  etc  Corporation  v.  Chandler,  9  AUen,  164;  Lyman  v. 
Arnold,  5  Mason,  198. 

2.  Ways  bt  Nbcessitt,  and  by  Prbscription  —  Bight  of  Way  wheit 
Affurtknamt  to  Land — Right  to  Maintain  Fsncbor  Bars  at  End  ov 
Private  Way.  —  A  "  way  of  necessity  "  extends  only  to  a  single  track  or  way: 
McDonald  v.  LindaU,  3  Rawle,  492.  The  subject  of  ways  by  necessity  is  fully 
discussed  in  the  note  to  PeUingill  v.  Porter,  85  Am.  Dec.  675-681;  see  al«e 
Tracy  v.  Atherton,  82  Id.  621;  Alley  v.  Carleton,  94  Id.  260,  note  264;  Galloway 
V.  Boneeteclj  65  Wis.  79;  S.  C,  56  Am.  Rep.  616.  As  to  the  acquisition  of  right 
of  way  by  prescription:  Hill  v.  Crosby,  13  Am.  Dea  448;  Tumbull  v.  Hirers, 
15  Id.  622;  Rowland  v.  Wolfe,  19  Id.  051;  Worrall  v.  RhoadA,  30  Id.  274, 
note  278;  Valentine  v.  BosUm,  33  Id.  711,  note  714;  Pierce  v.  Chud,  82  Id. 
496,  note  498;  Chollar-Potosi  Mining  Co.  v.  Kennedy,  93  Id.  409.  To  establish  a 
right  of  way  by  prescription  there  must  be,  —  1.  Continued  and  uninterrupted 
use  or  enjoyment;  2.  Identity  of  the  thing  enjoyed;  3.  That  the  right  is  ad- 
verse to  the  owner  of  the  soil:  Lawton  v.  Rivera,  13  Id.  741;  Cox  v.  Forrest, 
60  Md.  74;  Aaron  v.  OunneU,  68  Ga.  528.  Mere  frequency  of  passage  across 
one*s  land,  not  continuing  in  the  same  track  for  the  requisite  time,  and  with 
uo  repairs  or  work  done  on  the  alleged  way,  will  not  suffice:  See  case  last 
cited.  But  the  law  does  not  mean  by  ''an  uninterrupted  and  continuous  en- 
joyment "  that  a  person  shall  use  the  wUy  every  day  for  twenty  years.  It 
simply  means  that  he  shall  exercise  the  right  more  or  less  frequently,  accord- 
ing to  the  nature  of  the  use  to  which  its  enjoyment  may  be  applied,  and 
without  objection  on  the  part  of  the  owner  of  the  land,  and  under  such  cir- 
cumstances as  preclude  the  presumption  of  a  voluntary  abandonment  on  the 
part  of  the  person  claiming  it.  Nor  does  the  law  mean  by  "  exclusive  '*  that 
the  right  of  way  must  be  used  by  one  person  only,  but  simply  that  the  right 
of  way  should  not  depend  for  ite  enjoyment  upon  a  similar  right  in  others, 
and  that  the  party  claiming  it  exercises  it  under  some  claim  existing  in  his 
favor,  independent  of  all  others.  It  must  be  exclusive  as  against  the  right 
of  the  community  at  large.  The  use  of  a  way  over  the  land  of  another, 
whenever  one  sees  fit»  and  without  asking  leave,  is  an  adverse  use,  and  the 
burden  is  upon  the  owner  of  the  land  to  show  that  the  use  of  the  way  was  by 
license  or  contract,  inconsistent  with  a  claim  of  right.  And  in  an  action  to 
recover  damages  for  the  obstruction  of  a  private  right  of  way  claimed  over  the 
land  of  defendant,  it  is  necessary,  in  the  absence  of  an  express  grant;  for 
the  plaintiff  to  prove  an  adverse,  exclusive,  and  uninterrupted  enjoyment  of 
the  right  of  way  for  twenty  years.  In  support  of  the  above  propositions,  see 
Coz  V.  Forrtat,  60  Md.  74.     The  owner  of  Ic^nd  adjoining  a  railroad  may  ae- 
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quire  a  right  to  a  prxrate  'way  across  the  railroad  by  twenty  years'  me  thereof; 
FUker  V.  New  T&rk  etc  R,  R.  Co.,  135  Mass.  107;  Oayv.  Botton  etc.  R,  R.  Go., 
141  Id.  408.  In  Scretfen  v.  Oregork,  8  Rich.  156,  S.  C,  64  Am.  Dec.  747,  it 
was  held  that  a  right  of  way  is  not  incident  to  a  grant,  unless  tiiere  be  an 
actual  necessity,  and  not  s.  mere  convenience;  but  in  OhesweU  v.  Chapman,  38 
N.  H.  14,  S.  C,  75  Am.  Dec.  158,  it  is  held  that  a  right  of  way  is  appurtenant 
to  land,  and  that  the  right  to  possession  and  use  of  land  carries  with  it 
the  right  to  use  the  way;  and  in  Lide  v.  Hadley,  36  Ala.  627,  S.  C,  76  Am. 
Dec  338,  a  right  of  way  to  land  devised  over  other  land  of  the  testator  was 
held  to  be  appurtenant  to  the  land  devised,  and  passed  by  a  oonveyanoa 
thereof  without  express  mention.  A  way  appurtenant  to  a  close  is  appurte- 
nant to  every  parcel  into  which  it  may  be  divided:  Whitney  v.  Lee,  1  Allen, 
198;  S.  C,  79  Am.  Deo.  727.  But  on  the  general  question  as  to  whether  an 
easement  in  way  is  implied  on  a  severance  of  the  heritage,  see  extended  note 
to  BUhtl  V.  Rhat,  57  Am.  Dec  766,  where  the  subject  is  discussed;  Qoodat  v. 
Godfrey,  53  Vt.  219;  S.  C,  38  Am.  Rep.  671;  ifiteAeff  v.  Serpei,  53  Md.  251; 
S.  C.,  36  Am.  Rep.  404,  extended  note  thereto  415-422,  discussing  the  quSs- 
tion. 

Lan4  may  pM8>  in  a  deed,  as  appurtenant  to  land;  and  where  land  is 
granted  with  a  right  of  way,  the  right  is  appurtenant  to  any  part  of  the  land, 
and  the  grantee  of  any  part  of  the  land  is  entitled  to  it:  Caae  qf  PrmUe  Road, 
1  Ashia.  417;  Watson  v.  Bioren,  1  Serg.  &  R.  227)  but  if  a  party  have  a  right 
of  way  appurtenant  to  land,  he  cannot,  by  attaching  other  land  to  it,  use 
this  way  to  pass  through  all:  Case  (if  Private  Road,  I  Ashm.  417.  Private 
ways  are  in  the  nature  of  covenants  running  with  the  land,  and  are  never 
presumed  to  be  personal,  when  fihey  can  be  construed  to  be  appurtenant  to 
the  land.  For  instances  of  deeds  where  such  easements  have  been  construed 
to  he  appurtenant  to  the  land  conveyed,  see  Taylor  v.  Dyches,  69  Ga.  455; 
Denma  v.  WiUon,  107  Mass.  591;  Gunaon  v.  ffeaiy,  100  Pa.  St.  42;  Regan  v. 
Boston  Oas  Light  Co.,  137  Mass.  87;  Kramer  v.  Kruaiff,  12  HI.  App.  115; 
PotUr  V.  laeUn,  31  Hun,  134;  LomstfUle  etc.  R.  R.  Co.  v.  KoeUe,  104  111.  455. 
For  instance,  in  which  a  right  of  way  has  been  held  not  to  be  appurtenant  to 
the  land  conveyed,  see  Warren  v.  Blake,  89  Am.  Dec  748;  Barier  v.  Clark, 
17  Id.  428.  Nothing  passes  as  incident  to  a  grant  of  a  right  of  way  over  the 
land  of  another,  except  what  is  necessary  for  its  reasonable  and  proper 
enjoyment:  MaxweU  v.  McAtee,  48  Id.  409.  A  right  of  way,  however,  is 
not  incident  to  a  grant,  unless  there  be  an  actual  necessity,  and  not  a  mere 
inconvenience:  See  AUey  v.  Carleton,  29 Tex.  74;  S.  C,  94  Am.  Dec.  260,  note 
264;  Carey  v.  Ra£,  58  Oal.  159;  but  where  the  necessity  exists,  a  right  of 
way  by  necessity  maybe  implied:  See  AUey  v.  Carleton,  supra;  Regan  v.. 
Boston  Oas  Light  Co.,  137  Mass.  37;  O'Rorke  v.  SmUh,  11  R.  L  259;  8.  C,  23 . 
Am.  Rep.  440,  and  note  thereto  446,  447.'  As  to  right  of  way  after  partition, 
see  Cheswell  v.  Chapman,  38  N.  H.  14;  S.  C,  75  Am.  Dec.  158;  Carey  v.  Rae, 
58  Cal.  159.  Where  one  grants  a  right  of  way  across  his  land,  he  may  shot 
the  termini  of  the  same  by  gates,  which  the  grantee  must  open  and  close, 
when  using  the  same,  unless  an  open  way  is  expressly  granted:  Maxtoell  v^ 
McAtee,  9  B.  Mon.  20;  S.  C,  48  Am.  Dec.  409;  Bean  v.  Coleman,  44  N.  H. 
544;  Bakeman  v.  Talhot,  31  N.  Y.  .%9.  The  grant  of  a  way  across  one's  land 
does  not  imply  that  it  is  to  be  open  and  free  from  gates,  unless  the  nature  of 
the  use  to  which  it  is  to  be  applied  indicates  thereby  that  it  should  be  open 
and  unobstructed:  MaxweU  v.  McAtee,  9  B.  Mon.  20;  S.  C,  48  Am.  Dec.  409; 
Oarland  v.  Furber,  47  N.  H.  304;  and  where  the  grant  was  of  '*a  free  and 
obstructed  way,*'  it  was  held  that  the  owner  of  the  land  might  maintain 
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gates  acrou  it,  unless  this  would  be  inconsistent  witli  the  pniposes  for  which 
the  way  was  granted:  See  ease  last  cited.  But  upon  a  consideration  of  the 
facts  in  Devore  r.  EUis,  62  Iowa»  506,  where  the  plaintiff  had  porehaaed  a 
private  way  from  his  farm  to  the  highway,  it  was  held  that  he  was  entitled 
to  have  the  way  kept  open,  and  that  defendants,  the  owners  of  the  adjoin- 
ing  lands,  should  be  restrained  from  maintaining  a  fence  and  gate  across  the 
way  where  it  entered  the  highway:  See  also  DicUnaon  v.  WhUmg,  41  Mass. 
414. 

In  another  case  the  court  held  that  the  right  to  maintain  gates  or  bars  at 
either  end  of  a  private  way,  by  the  land-owner,  exists,  unless  the  same  un- 
reasonably and  unnecessarily  obstructs  the  owner  of  the  way  in  the  use  of 
it,  where  there  is  nothing  in  the  terms  of  the  grant  to  restrict  this:  Hovpe$ 
V.  Alderson,  22  Iowa.  162.  So  in  Baker  v.  Friek,  45  Md.  337,  8.  0.,  24  Am. 
Rep.  506,  it  was  held  that  the  grantor  of  a  private  way  over  his  lands  is  not 
debarred  from  erecting  gates  across  the  way,  provided  they  do  not  interfere 
with  a  reasonable  and  proper  enjoyment  of  the  way;  and  that  whether  they 
da  or  not  is  a  question  for  the  jury.  If  the  owner  of  the  easement  pulls 
down  gates  properly  put  across  the  way,  this  act  does  not  give  the  land- 
owner a  right  to  obstruct  the  way:  McMiUan  v.  Onmin,  75  N.  Y.  474.  So  if 
the  way  had  been  laid  out  and  was  open  when .  granted,  and  the  grant  was 
of  "a  way  as  now  laid  out,"  the  grantor  would  not  be  at  liberty  to  dose  its 
•entrance  with  bars  or  gates:  See  principal  case.  If  a  way  without  gates  has 
been  gained  by  prescription,  the  land-owner  cannot  afterwards  put  up  gates: 
Skivers  v.  Shivers,  32  N.  J.  Eq.  578.  Where  a  way  was  granted,  and  in  the 
grant  it  was  said  that  '*  it  shall  not  be  subject  to  have  any  frame  or  building 
erected  thereon,"  it  was  held  to  be  a  grant  of  a  way  open  and  unobstructed 
by  any  building  over  it,  and  that  it  must  be  kept  open  to  the  sky:  Sekwoerer 
V.  Boylston  Market  Ass\  99  Mass.  285.  A  right  of  way,  wheliier  by  grant 
or  prescription,  carries  with  it,  as  incident  thereto^  a  right  to  make  neces- 
eaiy  repairs  and  to  remove  all  obstacles  to  its  enjoyment:  McMillan  v.  Cromn^ 
75  N.  Y.  474.  The  obstruction  of  a  way  by  the  erection  of  a  gate  thereon, 
which  may  be  opened  and  shut  at  pleasure,  is  not  such  an  obstruction  as  wiH 
operate  to  extinguish  the  claimant's  right  of  way,  however  long  it  may  have 
been  continued:  BamweU  v.  Moffrath,  36  Am.  Dec  254.  Under  a  deed  not 
Including  a  passage-way,  where  the  grantee  was  informed  that  the  right  of 
way  did  not  pass,  and  where  the  grantee  sold  to  the  plainti£^  who  saw  the 
premises,  but  had  no  assurance  from  the  original  owner,  it  was  held  that  the 
original  owner  might  close  or  obstruct  the  way:  McPhenon  v.  Adxr,  MacArth. 
A  Mack.  150;  S.  C,  48  Am.  Rep.  749.  In  Bakeman  v.  TaU)ol,  31  N.  Y.  372;  it 
was  held  that  the  grantee  of  a  private  way  is  bound  to  keep  it  in  repair,  and 
that  he  cannot  deviate  from  it  and  go  upon  another  part  of  the  grantor's  lands 
when  it  becomes  impassable  by  floods,  or  otherwise;  but  where  the  way  com* 
mouly  used  is  closed  by  the  act  of  the  owner  of  the  land,  the  way  not  being 
limited  or  defined,  the  one  having  the  easement  may  pass  to  and  fro  in  the 
manner  least  prejudicial  to  the  owner:  Famum  v.  Plait,  8  Pick.  339;  S.  G.,  19 
Am.  Bee.  330.  So  if  a  private  way  be  unlawfully  obstructed  by  the  owner  of 
the  adjoining  land,  a  person  entitled  to  use  the  way  may  pass  over  the  adjoin- 
ing close,  so  far  as  may  be  necessary  to  avoid  the  obstructions,  taking  care  to 
do  no  unnecessary  damage:  Kent  v.  JudkinSt  53  Me.  160;  S.  C,  87  Am.  Dea 
644;  Haley  v.  Cofeorcj,  59  K.  H.  7;  B.  C,  47  Am.  Rep.  176. 

3.  Rights  of  LAinvowNm  and  Wat-ownvr  m  Land.  — The  land-owner 
may  do  anything  wtaich  is  not  injurious  to  the  owner  of  the  way;  and  if  the 
land-owner  is  not  restrained  by  the  terms  of  the  grant  of  the  right  of  waj 
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across  his  lands  for  agricaltural  pnrpoBea,  he  may  maintain  fences  across  snch 
way,  if  provided  with  suitable  bars  or  gates  for  the  convenience  of  the  owner 
of  the  way.  He  is  not  obliged  to  leave  it  as  an  open  way,  nor  to  provide 
swing-gates,  if  a  reasonably  convenient  mode  of  passage  is  famished:  Ba£e- 
map  V.  Tado^  31  N.  7.  366;  Bean  v.  Coieman,  U  N.  H.  539;  Maxwell  v.  Me- 
AUe,  9  6.  Mon.  20;  S.  C,  48  Am.  Dec.  409;  State  v.  Pettis,  7  Rich.  390; 
ffuaon  V.  Toung,  4  Lans.  63;  Underwood  v.  Carney,  1  Cash.  2292.  The  owner 
of  land  adjoining  a  way  may  dig  cellars  by  the  side  of  it,  if  in  towns  or  cit- 
ii^,  and  may  lay  building  materials  thereon,  if  he  takes  caro  not  to  improp- 
•rly  obstruct  the  same,  and  romoves  the  materials  within  a  reasonable  time: 
0*Linda  v.  Lothrop,  21  Pick.  292.  The  land-owner  may  erect  a  building  on 
each  side  of  the  way,  and  extending  over  it  so  as  to  make  it  a  covered  way, 
if  he  leaves  a  space  so  high,  wide,  and  light  that  the  way  continues  to  be 
snbstantially  as  convenient  as  before  for  the  purposes  for  which  it  is  used. 
La  case  of  a  foot-path  four  feet  wide,  a  height  of  eleven  feet  was  held  suffi- 
cient: Oerriah  v.  Shattuck,  132  Mass.  235;  Alkiru  v.  Bordman,  2  Met.  457. 
The  land-owner  has  the  same  right  to  private  ways  as  he  has  to  public  ways, 
and  may  maintain  ejectment  to  recover  the  land.  And  if  the  way  is  disoon- 
tinued,  he  holds  it  again  free  from  encumbrance.  He  may  sink  a  drain  or 
a  watercourse  below  the  surface,  if  he  do  it  so  aa  not  to  deprive  the  public 
of  their  easement:  Perley  v.  Chandler,  6  Mass.  454;  Oreen  v.  ChelHo,  24  Pick. 
71;  Pomeroy  v.  Ephraim,  3  Vt.  279;  Adaam  v.  Emeraon,  6  Pick.  57;  Atkins  v. 
Bcrdman,  2  Met.  457;  Tillmes  v.  Marsk,  67  Pa.  St  507.  The  owner  of  land 
occupied  by  a  highway  may  have  trespass  for  entering  upon  the  same,  and 
digging  into  the  side  of  it  to  widen  the  traveled  part  of  it,  though  such  act 
by  a  highway  surveyor  would  be  a  lawful  one:  IIoQenbeck  v.  Rowley,  8  Allen, 
473.  The  grant  of  a  parcel  of  land  bounded  upon  a  passage-way  gives  the 
grantee  a  right  of  way  over  the  same,  but  not  a  right  to  take  and  carry  away 
the  materials  thereof.  But  he  would  have  a  right  to  use  the  sand,  gravel, 
stone,  etc.,  within  the  passage-way,  for  grading,  fitting,  and  ropairing  it: 
PhUGpe  V.  Bowers,  7  Gray,  21.  A  grant  of  a  right  of  ingress  and  egress  over 
land,  and  of  fishing  and  fowling  thereon,  gives  no  right  to  take  wood,  grass, 
or  any  other  thing  properly  appertaining  to  the  ownership  of  the  soil:  Emam 
V.  TumhuU,  2  Johns.  313.  Opening  of  way  is  not  waste:  Pynchon  v.  Steams, 
1 1  Met.  304;  S.  C,  45  Am.  Dec.  207.  An  indefinite  right  of  way,  or  one  not 
capable  of  determinate  description,  will  not  be  established  and  protected  by 
a  court  of  chancery:  Pox  v.  Pierce,  50  Mich.  500.  As  to  how  way  may  be 
extinguished,  see  Barnwell  v.  Afagraih,  36  Am.  Dec.  254;  Pearce  v.  McCkt^ 
aghan,  55  Id.  710;  Screven  v.  Qregcrie,  64  Id.  747;  Warren  v.  Blake,  89  Id. 
748;  Cox  v.  Forrest,  60  Md.  74.  Owner  of  right  of  way  may  recover  dam- 
ages for  obstructions  thereof:  See  Alley  v.  Carleton,  94  Am.  Deo.  260;  Parker 
V.  Boston  etc  B.  R,,  50  Id.  709;  or  for  closing  it:  Boyden  v.  Aehenbach,  86 
N.  C.  397.  As  to  measuro  of  damages  where  way  is  obstructed,  see  Rogers  y. 
Stewart,  26  Am.  Deo.  296.  As  to  easement  in  way,  see  extended  note  to 
^Bott  V.  Rhett,  57  Id.  766.  As  to  ways  by  ndoeasity,  see  extended  note  to 
PettmgiU  v.  Porter,  85  Id.  675-681.  As  to  nae  of  private  ways,  see  extended 
Bote  to  Babeman  v.  Talboi,  88  Id.  279-282. 
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Mebohants'  National  Bane  v.  National  Eaglb 

Bane. 

[101  Massachusetts,  2BL1 

HoHST  Paid  to  Holder  of  Check  or  Draft  Drawn  without  Fitnm 
may  be  recovered  back,  if  paid  by  the  drawee  under  a  mistake  of  fact. 

Bulb  of  Clearing-house  dobs  not  Work  Forfeiture  of  Money  Paid 
on  Check  when.  —  The  rule  of  a  clearing-house  association  that  a  bad 
check  is  to  be  returned  by  the  bank  receiving  it  to  the  bank  from  whi<A 
it  was  received,  and  in  no  case  to  be  held  after  one  o'clock,  simply  fixes 
a  time  at  which  payment  of  the  check  is  to  be  considered  complete;  and 
a  failure  to  return  such  a  check  by  that  time  does  not  work  a  forfeiture 
of  the  money  paid  on  it. 

Contract  to  recover  the  amount  paid  on  a  check  by  a  nd»- 
take  of  fact.    The  facts  are  stated  in  the  opinion. 

8.  Bartlett  and  D.  Thaxter^  for  the  plaintifib. 
C.  B.  Ooodrichy  for  the  defendants. 

By  Court,  Colt,  J.  This  action  is  brought  by  the  plaintiflb 
to  recover  the  aiAount  of  a  check  drawn  upon  them,  and  paid 
by  them  through  the  agency  of  the  Boston  clearing-house, 
there  being  no  funds  of  the  drawer  in  their  hands  at  the  time 
of  the  payment. 

It  is  well  settled  by  recent  decisions  that  money  paid  to  the 
holder  of  a  check  or  draft  drawn  without  funds  may  be  re- 
covered back,  if  paid  by  the  drawee  under  a  mistake  of  fact. 
And  though  the  rule  was  originally  subject  to  the  limitation 
that  it  must  be  shown  that  the  party  seeking  to  recover  back 
bad  been  guilty  of  no  negligence,  it  is  now  held  that  the  plain- 
tiff in  such  case  is  not  precluded  from  recovery  by  laches  in 
not  availing  himself  of  the  means  of  knowledge  in  his  power. 
It  is  otherwise,  if  the  money  is  intentionally  paid  without  ref- 
erence to  the  truth  or  falsehood  of  the  fact,  and  with  the  in- 
tention that  the  payee  shall  have  the  money  at  all  events: 
Appleton  Bank  v.  McQilvray^  4  Gray,  518  [64  Am.  Dec.  92]; 
KeUy  V.  Solaris  9  Mees.  &  W.  54;  Townsend  v.  Crowdy^  8 
Com.  B.,  N.  S.,  477.  This  right  to  recover  back  the  money, 
however,  will  in  no  case  be  permitted  to  prejudice  the  payee 
who  has  suffered  any  damage  or  changed  his  situation  in  re- 
spect to  his  debtor  by  reason  of  the  laches  of  the  plaintiff,  or 
his  failure  to  return  the  check  within  a  reasonable  time. 

It  is  plain,  in  the  case  here  presented,  that  if  the  plaintiffli 
had  paid  this  check  at  their  own  counter,  under  a  mistake  of 
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fact,  they  could  have  maiDtained  this  action  to  recover  it 
back.  Is  there  anything  in  the  manner  in  which  the  pay- 
ment was  in  fact  made,  or  in  the  relation  of  the  parties  to 
each  other  as  members  of  the  clearing-honse  association,  which 
prejudicially  affects  this  right? 

It  is  declared  by  the  articles,  which  were  signed  by  the 
plaintiff  and  defendant  banks,  to  be  the  object  of  the  associa- 
tion to  effect,  at  one  time  and  place,  the  daily  exchanges  be- 
tween the  several  associated  banks,  and  the  payment  of  the 
balances  resulting  from  such  exchanges.  An  early  hour  is 
fixed  for  making  these  exchanges,  and  a  later  time  in  the  day 
for  the  receipt  and  payment  of  balances  from  the  debtor  and 
creditor  banks.  These  settlements  are  made,  not  from  an 
examination  in  detail  of  the  vouchers  presented,  but  from 
memoranda  and  tickets  accompanying  them.  And  any  mis- 
takes resulting  from  this  mode  of  settlement  are  to  be  adjusted 
directly  between  the  banks  which  are  parties  therein.  It  is 
further  provided  that  "  whenever  checks  are  sent  through  the 
clearing-house  which  are  not  good,  they  shall  be  returned  by 
the  banks  receiving  the  same  to  the  banks  from  which  they 
were  received,  as  soon  as  it  shall  be  found  that  said  checks 
are  not  good;  and  in  no  case  shall  they  be  retained  after  one 
o'clock."  Under  this  arrangement,  the  payment  required  of 
the  clearing-house  to  a  creditor  bank  upon  a  check  presented 
must  be  regarded  as  only  provisional  until  the  hour  of  one 
o'clock,  to  become  complete  only  in  case  the  check  is  not  re- 
turned at  that  time.  And  if,  by  any  mistake  of  fact,  the  re- 
turn of  the  check  is  not  so  made,  then,  as  between  the  two 
banks,  it  is  to  be  treated  as  a  payment  made  under  a  mistake 
of  fact,  precisely  to  the  same  extent,  and  with  the  same  right 
to  reclaim,  which  would  have  existed  if  the  payment  had  been 
made  by  the  simple  act  of  passing  the  money  across  the 
counter  directly  to  the  payee  on  the  presentation  of  the  check. 
The  manifest  purpose  of  the  provision  is,  to  fix  a  time  at 
which  the  creditor  bank  may  be  authorized  to  treat  the  check 
as  paid,  and  be  able  to  regulate  with  safety  its  relations  to 
other  parties. 

We  cannot  adopt  the  theory  that  a  failure  to  present  a  bad 
check,  before  the  time  named,  to  the  bank  sending  it  through 
the  clearing-house,  works  an  absolute  forfeiture,  and  is  in  itself 
a  perfect  bar  to  any  action  to  recover  the  amount  of  such  check. 
The  whole  arrangement,  in  all  its  provisions  and  declared  pur- 
poBeSy  is  to  be  construed  together.    And  the  law  will  not  coo- 
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fitrue  any  portion  bo  as  to  subject  parties  to  a  penalty  or 
forfeiture  of  their  rights,  where  other  reasonable  interpretation 
can  be  given  which  will  give  effect  and  consistency  to  the 
whole.  The  parties  have  in  terms  affixed  no  penalty  or  for- 
feiture to  the  stipulation  under  consideration,  and  a  failure  to 
comply  with  its  terms  must  leave  the  parties  in  the  same  po- 
sition and  precisely  as  they  would  stand  when  a  payment  is 
made  under  a  mistake  of  fact  in  the  ordinary  way.  After  one 
o'clock,  the  defendants,  upon  the  failure  to  return  the  check, 
had  the  right  to  consider  it  paid,  and  to  treat  it  so  in  their 
dealings  with  others.  The  report  finds  that  the  delay  in  its 
return  was  occasioned  by  a  mistake  on  the  part  of  the  messen- 
ger,—  a  mistake  which  was  quite  as  much  a  mistake  of  fact  as 
if  it  had  been  produced  by  the  false  time  of  a  clock  which  was 
relied  on.  And  no  suggestion  is  made  that  there  has  been  any 
change  of  circumstances,  after  the  time  when  the  defendants 
had  a'  right  to  treat  the  check  as  paid,  and  before  it  was  re- 
turned, which  would  now  subject  the  defendants  to  damage  or 
loss,  and  render  it  unjust  for  the  plaintiffs  to  recover. 

We  have  considered  the  case  as  if  the  agreement  required 
the  return  of  the  check  to  the  bank  from  which  it  was  received 
before  or  at  one  o'clock;  but  it  will  be  noticed  that  the  stipula- 
tion is,  that  the  check  shall  in  no  case  be  retained  after  one 
o'clock.  If  it  were  necessary  to  save  a  penalty  or  a  forfeiture, 
it  might  be  held  that  the  delivery  of  it  to  a  messenger  before 
one  o'clock,  to  be  returned  to  the  bank  depositing  it,  with  suffi- 
cient time,  in  the  absence  of  any  accident  or  mistake,  to  reach 
the  bank  before  that  hour,  would  be  a  compliance  with  its 
terms,  although  it  was  not  in  £Eict  delivered  until  some  min- 
utes after. 

Judgment  on  the  verdict  for  the  plaintiffs. 


Rboovxbt  of  Momr  Pacd  uiyder  Mistakb  of  Fact:  See  Jcrdanx.  iSto- 
ven$,  81  Am.  Dec.  656;  EIU$  y.  Ohh  etc  Trust  Co.,  64  Id.  610,  note  631;  Bal- 
Umore  etc  R,  R.  Co,  r.  Fcmnoe,  46  Id.  666.  As  to  overdraws  accounts,  see 
Rock  Rkfer  Bank  v.  Sherwood^  78  Id.  669;  note  to  BuUard  y.  RandaU,  61  Id. 
436. 

Thb  pruvgifal  CA8B  WAS  ciTXD  in  each  of  the  foUowing  aathoritiee,  and 
to  the  point  stated:  Where  money  is  paid  by  mistake  and  without  neglect 
to  a  person  who  has  no  right  to  demand  it,  the  party  paying  snch  money  may 
recover  back  the  amount:  Carpenter  y.  Kcrthborough  Nat,  Bank,  123  Mass. 
70;  BoyUton  Nat.  Bank  r.  Richardaon,  101  Id.  290;  National  Bank  v.  Bange, 
106  Id.  443;  National  Ex,  Bank  v.  National  Bank,  132  Id.  149;  as  when 
wroneoiis  vonchers  have  been  relied  upon:  Stuart  v.  Sears,  119  Id.  146w 
Afl  to  reoovery  of  money  paid  by  mistake  by  banks  in  cleoring-hoose 
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see  Mam^faetmtn^  Nat.  Bank  y.  Thompeon,  129  Id.  439;  Merthant^  Bank  y. 
National  Bank,  139  Id.  518,  619;  Natkmal  Ex.  Bank  y.  NaUonal  Bamk  etc, 
132  Id.  149;  Pretton  ▼.  Canadian  Batik  etc.,  23  Fed.  Rep.  179,  all  dtiog  tha 
principal  oaae,  and  the  last  aathori^  diiitingniahing  it 


BUBNHAM   V.    SeAYEBNS. 

[101  MABIACBUSaTTB,  S0O.] 
iHVAirr  D  HOT  LlABU  lOB  BfALIGIOUS  PbOSXOUTION   07  SUXT   DUBIVO    HIS 

IxJAHCT,  where  it  was  brought  in  his  name  by  his  proehdn  ami,  and 
without  his  knowledge  or  authority,  even  though  he  expressly  assented 
to  the  suit  after  he  had  knowledge  of  it. 

Tort  to  recover  damages  for  an  alleged  malicious  proseca- 
tion  of  a  civil  action  against  the  plaintiff  by  defendant,  while 
a  minor,  by  bis  next  friend.  The  answer  set  up  minority 
as  a  defense.  There  was  proof  at  the  trial  tending  to  show 
that  the  action  was  brought  without  defendant's  knowledge; 
that  he  took  no  part  in  conducting  it;  and  that  he  knew  of  the 
action  six  weeks  after  it  was  commenced,  but  never  interfered 
to  prevent  its  prosecution  until  two  years  afterwards,  when  he 
caused  it  to  be  dismissed.  The  judge  instructed  the  jury 
that  if  the  action  was  brought  without  any  authority  from 
defendant,  by  his  next  friend,  that  the  defendant  was  not 
responsible,  even  if,  on  hearing  of  it  afterwards,  he  did  not 
actively  interfere  to  prevent  it.  Judgment  for  the  defend- 
ant.   Plaintiff  alleged  exceptions. 

W.  H.  Tiyume^  for  the  plaintiff. 
E,  M,  Bigelowj  for  the  defendant. 

By  Court,  Colt,  J.  Under  the  finding  of  the  jury,  the 
alleged  malicious  suit  was  commenced  entirely  without  the 
knowledge  or  authority  of  the  defendant,  who  was,  during 
itc  pendency,  an  infant  It  was  prosecuted  by  the  proehein 
amij  in  theory  at  least  receiving  his  appointment  from  the 
court,  and  having  sole  control  of  the  case,  so  long  as  he  is 
allowed  by  the  court  to  retain  the  place.  The  defendant 
had  no  power  to  prosecute  or  discontinue  the  suit  during 
his  minority  :  Bac.  Abr.,  tit  Infancy  and  Age,  K,  2;  ChMd 
y.  Cranston^  8  Cush.  506.  If  the  infant  expressly  assented 
to  the  suit  after  he  had  knowledge  of  it,  yet  he  cannot  be- 
come a  trespasser  by  such  assent,  being  liable  only  for  his 
own  personal  acts :  1  Chit  PL,  6th  ed.,  76.      The  case  of 
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Sterling  v.   Adams,   3   Day,   411,   which  bears  some  resem- 
blance to  this,  differs  in  the   fact  that  there   the  suit  was 
prosecuted  by  the  defendant  after  he  became  of  age,  though 
commenced  before. 
Exceptions  overruled. 


Atwood  v.  Fisk.     Currant  v.  Pisk. 

[101  MAB8ACHU8XTT8,  868.J 

Bill  in  Equitt  will  not  Lib  in  Favor  or  Maksr  to  Compsl  Surkxn- 
DER  OR  Cancellation  or  Overdue  PROBoasoRT  Note,  and  mortgage 
given  to  secure  its  payment,  on  the  ground  that  the  consideration  for  the 
note  and  mortgage  was  a  promise  of  the  payee  to  forbear  to  prosecnte  for 
an  embecslement.  The  law  leaves  the  parties  to  an  illegal  contract  ex- 
actly where  it  finds  them. 

Two  bills  in  equity  to  compel  tbe  surrender  or  cancellation 
of  two  partly  overdue  promissory  notes,  and  two  mortgages 
on  real  estate,  containing  the  usual  power  of  sale  clauses,  given 
to  secure  the  payment  of  such  notes.  The  ground  upon  which 
the  bills  were  sought  to  be  maintained  was,  that  the  consid- 
erations of  such  obligations  was  a  promise  of  defendants  to 
forbear  to  prosecute  one  Joseph  Atwood  for  the  crime  of  em- 
bezzlement; that  therefore  the  instruments  were  void,  but  were 
a  cloud  on  plaintiffs'  title,  and  might  be  used  to  their  injury 
at  some  future  time,  when  the  evidence  of  such  illegal  consid- 
eration  might  be  lost.  The  answer  denied  the  bill,  and  alleged 
lawful  considerations. 

0.  D.  Noyes  and  J,  C,  Crowley,  for  the  plaintiffs. 

P.  W.  Chandler  and  J.  B,  Thayer,  for  the  defendants. 

By  Court,  Ames,  J.  A  note  given  in  consideration  of  a  com- 
position  of  felony,  or  of  a  promise  not  to  prosecute  for  a  crime 
of  a  lower  degree  than  a  felony,  is  illegal,  and  cannot  be  en- 
forced by  the  promisee  against  the  promisor.  And  it  makes 
no  difference  that,  of  various  elements  making  up  the  entire 
consideration,  a  part,  and  even  the  larger  part,  was  legal  and 
valid.  If  part  of  the  consideration  was  illegal,  the  effect  upon 
the  note  would  be  the  same  as  if  the  whole  were  illegal.  The 
plaintiffs  insist  that  the  notes  referred  to  in  their  bills  of  com- 
plaint fall  within  this  rule  of  law. 

But  it  has  also  long  been  settled  that  the  law  will  not  aid 
either  party  to  an  illegal  contract  to  enforce  it  against  the 
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other;  neither  will  it  relieve  a  party  to  such  a  contract  who 
has  actually  fulfilled  it,  and  who  seeks  to  reclaim  his  moneyi 
or  whatever  article  of  property  he  may  have  applied  to  such  a 
purpose.  The  meaning  of  the  familiar  maxim,  In  pari  delicto 
potior  est  conditio  defendeTttiSj  is  simply  that  the  law  leaves  the 
parties  exactly  where  they  stand;  not  that  it  prefers  the  de* 
fendant  to  the  plaintiff,  but  that  it  will  not  recognise  a  right  of 
action,  founded  on  the  illegal  contract,  in  favor  of  either  party 
against  the  other.  They  must  settle  their  own  questions  in 
such  cases  without  the  aid  of  the  courts.  In  the  somewhat 
quaint  language  of  Lord  Chief  Justice  Wilmot,  in  CoUina  v. 
Blanterriy  2  Wils.  350:  "  All  writers  upon  our  law  agree  in  this: 
no  polluted  hand  shall  touch  the  pure  fountains  of  justice. 
Whoever  is  a  party  to  an  unlawful  contract,  if  he  hath  once 
paid  the  money  stipulated  to  be  paid  in  pursuance  thereof,  he 
shall  not  have  the  help  of  a  court  to  fetch  it  back  again;  you 
shall  not  have  a  right  of  action  when  you  come  into  a  court  of 
justice  in  this  unclean  manner  to  recover  it  back.  Proculy  o 
procul  estCj  profani!"  In  this  respect,  the  rule  in  equity  is 
the  same  as  at  law.  Equity  follows  the  rule  of  the  law,  and 
will  not  interfere  for  the  benefit  of  one  such  party  against  a 
particeps  criminis.  The  suppression  of  illegal  contracts  is  far 
more  likely,  in  general,  to  be  accomplished  by  leaving  the 
parties  without  remedy  against  each  other.  And  so  the 
modern  doctrine  is  established,  that  relief  is  not  granted  where 
both  parties  are  truly  in  pari  delicto:  1  Story's  Eq.  Jur.,  sec. 
298;  Claridge  v.  Hoare,  14  Ves.  59. 

There  is  no  reason  why  equity  should  be  able  to  grant  relief 
upon  principles  different  from  those  recognized  in  courts  of 
law.  If  the  plaintiffs  were  occupying  the  position  of  defend- 
ants, and  if  the  cases  before  us  were  actions  brought  to  recover 
the  amount  of  the  notes  in  question,  they  could  avail  them- 
selves of  the  maxim  above  referred  to  by  way  of  defense.  But 
they  do  not  stand  in  that  position.  They  are  themselves  in- 
voking the  aid  of  the  court  in  its  equity  jurisdiction  to  relieve 
them  from  a  contract  which  they  allege  to  be  illegal.  They 
are  actors,  or  plaintiffs,  and  apparently  are  in  a  position  in 
which  the  maxim  in  question  can  be  invoked  and  relied  upon 
on  the  other  side.  If  the  notes  were  founded  on  an  illegal 
consideration,  why  should  the  court  lend  its  process  to  aid  one 
party  to  the  illegality  rather  than  the  other  ?  What  8upe« 
rior  equities,  in  that  view  of  the  case,  have  these  plaintiffs  over 
the  defendants  ?    We  see  no  such  inequality  in  position,  or 
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abuse  of  advantages,  as  to  entitle  them  to  the  aid  of  the  court 
on  the  ground  of  public  policy.  If  there  has  been  a  compo- 
sition of  a  felony,  or  a  suppression  of  a  criminal  prosecution, 
the  plaintiffs  were  parties  to  it  as  well  as  the  defendants,  and 
it  may  perhaps  be  argued  that  the  plaintiffs  have  had  the 
benefit  of  the  alleged  corrupt  agreement,  and  are  merely  seek- 
ing to  be  relieved  from  its  inconveniences.  They  are  seeking, 
not  to  get  back  money  paid  under  an  illegal  contract,  but  to 
recall  notes  and  securities  which  they  have  given  under  such 
a  contract, — a  distinction  which  is  too  slight  to  make  much 
difference  in  the  substantial  equities  of  the  case:  Worcester  v. 
Eaiouj  11  Mass.  375. 

We  see  no  occasion  for  the  interference  of  the  court,  as 
prayed  for,  upon  any  view  of  the  case.  If  the  book-keeper 
embezzled  th6  funds  of  his  employers,  he  not  only  committed 
a  crime,  but  he  also  incurred  a  debt.  This  debt  he  was  legally 
and  morally  bound  to  pay,  and  the  defendants  had  a  right  to 
make  use  of  all  lawful  and  proper  means  to  enforce  its  pay- 
ment, or  to  obtain  security.  The  rule  of  the  common  law,  that 
all  civil  remedies  in  favor  of  a  party  injured  by  a  felony  are 
either  merged  in  the  higher  offense  against  public  justice,  or 
suspended  until  after  the  termination  of  a  criminal  prosecu- 
tion against  the  offender,  is  no  part  of  the  law  of  Massachu- 
setts: Boston  etc,  R,  R.  Co,  v.  DanUy  1  Gray,  83.  The  fact  that 
the  debt  grew  out  of  a  breach  of  trust,  and  had  its  origin  in 
fraud  and  criminality,  is  not  a  reasoii;  as  a  matter  of  law,  for 
bestowing  upon  the  debtor  any  peculiar  privileges  or  exemp- 
tions. If  the  suppression  of  a  criminal  prosecution  was  one 
of  the  considerations  for  the  contracts  made  and  securities 
given  by  the  plaintiffs,  they  can  avail  themselves  of  that  fact 
as  a  defense  in  any  suit  at  law  against  them  upon  such  con- 
tracts. They  are  in  no  danger  of  losing  the  benefit  of  that 
defense,  in  consequence  of  any  transfer  of  the  notes  to  a  third 
person.  Some  of  the  installments  were  overdue  and  unpaid, 
and  for  that  reason  no  indorsee  could  so  hold  them  as  to  de- 
prive the  plaintiffs  of  their  defense.  As  to  the  exercise  by  the 
mortgagees  of  the  power  of  sale  given  by  the  terms  of  the 
mortgages,  it  cannot  be  difficult  for  the  plaintiffs  to  see  that 
any  purchaser  at  such  sale  should  be  fully  notified  (if  notice 
should  be  thought  necessary)  of  all  grounds  of  objection  to  the 
notes  and  mortgages,  and  of  their  intention  to  contest  any 
title  which  such  purchaser  shall  venture  to  buy  at  the  sale. 
It  is  well  settled  that  all  defenses  (except  the  statute  of  limita- 
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tions)  that  can  be  made  agaioBt  the  notes  can  also  be  made 
against  the  mortgages:   Vinton  v.  King,  4  Allen,  662. 

Whether  the  evidence  reported  can  be  said  to  prove  the 
alleged  illegality  in  the  contract  is  a  question  which  we  have 
not  found  it  necessary  to  decide,  or  even  to  consider.  In  any 
view  that  can  be  taken  of  that  question,  the  plaintiffs  are  not 
in  a  position  to  claim  the  equitable  relief  prayed  for;  and 
therefore,  in  each  case,  the  bill  is  dismissed,  with  costs  for  the 
defendants. 


The  principal  case  was  crrxD  in  Faxon  v.  Folwy,  1 10  Mass.  396,  to  th« 
point  that  where  A  conveyed  land  to  B,  with  an  oral  agreement  that  B  ahonld 
hold  it  in  trust  for  A,  and  B  afterwards  signed  a  declaration  of  trust  to  that 
effect,  the  fact  that  the  deed  of  the  lanil  was  executed  and  delivered  on  Sun- 
day  would  not  entitle  B  to  hold  the  land  discharged  of  the  trust;  and  in 
Snyder  v.  WUley,  33  Mich.  495,  to  the  point  that  the  promisee  in  a  written 
oontract»  based  upon  an  illegal  consideration  in  part,  cannot  enforce  the  writ- 
ing, where  he  was  a  party  to  such  illegality.  A  multitude  of  other  cases 
were  there  cited  to  the  same  point. 


Hennessey  v.  Old  Colony  and  Newport  R.  R.  Co. 

[101  Massachusbtts,  540.] 

One  Who  Grants  Land  as  Bounding  on  Street,  and  Owns  Strip  or 
Land  so  Described  as  Street,  cannot  be  compelled  in  equity,  at  the 
suit  of  the  grantee,  to  open  and  maintain  the  strip  as  a  street  fit  for 
travel. 

BOUNDART  upon    StREET  DOES  NOT    ImPLY  COVENANT  THAT    It  HAS    BEEN, 

or  will  be,  maintained  so  as  to  be  fit  for  traveL 

Bill  in  equity  to  compel  the  opening  of  a  street  and  its 
maintenance  fit  for  traveL  The  facts  are  sufficiently  stated 
in  the  opinion. 

/.  C.  Park,  for  the  plaintiff. 

C  F.  Choate^  for  the  defendants. 

By  Court,  Ames,  J.  The  deed  under  which  the  plaintiff 
claims  describes  the  lots  of  land  conveyed  by  it  as  bounded, 
on  one  side,  on  a  private  way  or  street,  twenty-five  feet  wide. 
It  also  refers  to  a  plan  which  shows  the  general  course  and 
limits  of  the  street.  The  defendants,  who  were  his  grantors, 
owned  the  adjacent  land  described  in  the  deed  as  the  way  or 
street. 

It  was  held  in  Parker  v.  Smithy  17  Mass.  413  [9  Am.  Dec. 
167],  and  also  in  several  more  recent  cases,  that  such  a  form 
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of  expression  in  a  deed  is  "  not  merely  a  description,  but  an* 
implied  covenant  that  there  is  such  a  street."  It  has  also- 
been  decided  that  the  descriptive  words  as  to  the  street,  par- 
ticularly if  the  deed  refers  to  an  accompanying  plan  of  lots 
and  streets,  are  not  to  be  understood  merely  as  signifying  that 
the  street  in  question  is  co-extensive  with  the  lot  conveyed, 
but  that  its  extent,  direction,  and  termini  are  to  be  such  as 
are  delineated  on  the  plan,  or  otherwise  indicated  by  the  deed: 
Thomas  v.  Poole,  7  Gray,  83.  But  even  under  the  rule  adopted 
in  Parker  v.  Smithy  supra^  the  description  of  a  street  as  a  boun- 
dary was  not  understood  to  be  an  assurance  or  implied  covenant 
that  it  had  been  constructed  and  put  into  a  condition  for  pres- 
ent use  as  a  passage-way:  Loring  v.  OiiSy  7  Gray,  563.  Still  less 
would  it  impose  upon  the  grantor  any  obligation  to  proceed  to 
grade  and  construct  it  at  his  own  expense.  The  most  that 
could  be  said  would  be,  that  it  amcunted  to  an  appropriation, 
or  setting  apart,  of  a  portion  of  the  adjacent  land  to  that  use. 

But  in  the  recent  case  of  Howe  v.  Alger,  4  Allen,  206,  the 
subject  has  been  carefully  and  ably  re-examined  by  Mr.  Jus- 
tice Dewey,  and  on  a  review  of  the  decisions  it  is  now  estab- 
lished that  "  the  whole  extent  of  the  doctrine  is,  that  a  grantor 
of  land,  describing  the  same  by  a  boundary  on  a  street  or  way, 
if  he  be  the  owner  of  such  adjacent  land,  is  estopped  from  set- 
ting up  any  claim,  or  doing  any  acts,  inconsistent  with  the 
grantee's  use  of  the  street  or  way."  Under  this  rule  it  is  dif- 
ficult to  find  in  the  plaintiff's  deed  anything,  in  relation  to  the 
street,  that  can  be  said  to  be  in  the  nature  of  an  executor's 
contract,  which  could  be  the  proper  subject  for  a  decree  for 
specific  performance.  In  one  sense  the  deed  operates  as  a  con- 
veyance of  a  right  of  way  over  the  street;  that  is  to  say,  the 
grantors  and  all  claiming  under  them  are  estopped  to  deny 
the  existence  of  the  street,  or  do  any  act  inconsistent  with  the 
plaintiff's  use  of  it  as  such.  But  the  plaintiff's  right  is  in  the 
nature  of  an  executed  grant.  He  holds  under  a  conveyance 
which  has  taken  full  efiect,  and  which  contains  no  stipulation 
or  assurance  that  the  grantors  are  to  do  anything,  at  any  time 
after  the  date  of  the  deed,  to  add  to  what  has  been  actually 
conveyed,  or  to  render  it  more  effective. 

It  will  be  found,  on  examination  of  the  cases,  that  the  ques- 
tion as  to  the  rights  of  the  grantee  in  a  street  named  in  a  deed 
as  a  boundary,  is  usually  raised  in  an  action  of  tort,  brought 
by  one  of  the  parties  against  the  other,  for  erecting  or  remov- 
ing a  fence  or  other  obstruction  in  the  way.    No  case  has  been 
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pointed  out  to  us  in  which  an  action  has  heen  maintained 
against  the  grantor  on  the  ground  that  such  a  deed  is  sub- 
stantially a  covenant  or  promise  to  open  and  maintain  a  street 
The  plaintiff's  rights  can  be  vindicated  in  some  form  of  action, 
but  he  is  not  entitled  to  the  remedy  which  he  seeks  by  this 
bill. 

Bill  dismissed. 


Grant  op  Laud  Bounded  bt  Stbot,  Eiraor  ov  Oirbballt:  8m  note 
to  Warren  v.  Blaie^  89  Am.  Dec  769. 


Prinob  V.  Boston  and   Lowell   Railroad  Cor- 
poration. 

riOl  MAssACHTsnrs,  642.] 

Dexjvxbt  ov  Goods  to  Cabrier  by  Consignor  >or  Transportation  to 
Consignee  is  Sutfioient  Delivery,  and  the  lien  of  the  latter  for  ad- 
vances made  upon  the  goods  in  anticipation  of  shipment  will  attach  as 
soon  as  the  goods  are  so  delivered. 

Possession  of  Bill  ov  Lading  Signed  by  Authority,  and  Indorsed,  is 
Evidence  of  Title.  Even  if  the  bill  was  not  authorized,  yet  if  the 
goods  were  actnally  sent  to  the  conaignee,  his  lien  for  advances  will  at- 
tach. 

Replevin  for  oats.  Plaintifis  were  commission  merchants. 
They  were  notified  hy  letter  that  the  oats  would  be  sent  to 
them.  Subsequently  they  received  the  bill  of  lading,  stating 
that  the  goods  were  sent  by. one  Larocque,  consigned  to  the 
plaintiffs.  Plaintiffs,  about  the  time  of  the  arrival  of  the  bill, 
accepted  and  paid,  as  advances  on  the  oats,  a  draft  drawn  by 
Larocque,  accompanying  the  bill  of  lading,  and  arranged  with 
him  by  letter  that  they  should  remain  for  a  time  aboard  the 
vessel.  The  oats  were  afterwards  sent  without  plaintiffs' 
knowledge  to  Boston  over  the  railroad  of  the  defendants,  who 
refused  to  deliver  them  to  plaintiffs.  Plaintiffs'  testimony 
tended  to  show  that  Larocque  employed  Joseph  Bissonette, 
as  his  agent,  to  purchase  the  oats  for  him  and  load  them  on  the 
barge,  which  was  done.  Defendants  contended  and  introduced 
evidence  tending  to  show  that  Bissonette  was  the  true  ov^ner 
of  the  oats;  that  he  bought  them  on  his  own  account,  shipped 
them  on  board  the  barge,  and  received  a  bill  of  lading  to  his 
own  order,  signed  by  Xavier  Savageau;  and  that  Xavier,  and 
not  Joseph,  Savageau,  was  the  master  of  the  barge.  The  bill 
of  lading  pot  in  by  the  plaintiffs  was  not  signed  by  Joseph 
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Savageau  with  his  own  hand.  There  was  evidence,  however, 
that  he  authorized  its  signature;  but  this  was  denied  by  the 
defendants.  Plaintiffs  requested  the  following  instructions, 
which  were  refused,  viz.:  that  commission  merchants  have 
a  lien  on  goods  consigned  to  them  for  sale  for  advances  made 
thereon,  specifically  or  on  general  account,  as  soon  as  the 
goods  are  delivered  to  them;  that  a  delivery  to  the  carrier  for 
transportation  is  a  sufficient  delivery  to  the  consignee;  that 
advances  may  be  made  before  the  goods  are  shipped  in  an- 
ticipation thereof;  that  a  consignment  may  be  made  upon  a 
bill  of  lading;  that  the  possession  of  a  bill  of  lading,  signed 
by  authority  and  indorsed,  is  evidence  to  be  considered;  and 
that  if  the  bill  was  not  authorized,  yet  if  the  goods  were  actu- 
ally sent  to  plaintiffs,  their  lien  for  advances  would  attach. 
Verdict  for  the  defendants,  and  the  plaintiff  alleged  excep- 
tions. 

A.  A.  jRanney,  for  the  plaintiffs. 

W.  Qastan  and  B,  E.  Perry^  for  the  defendants. 

By  Court,  Colt,  J.  The  principal  contest  before  the 
jury,  and  most  of  the  instructions  and  rulings  of  the  court, 
grew  out  of  the  respective  claims  of  Larocque  and  Bisson- 
ette  to  the  original  ownership  of  the  oats,  the  present  title 
to  which  was  in  controversy. 

The  plaintiffs  claim  title  under  Larocque,  by  virtue  of 
a  consignment  to  them  to  cover  advances,  and  a  delivery 
to  a  common  carrier  for  them.  It  was  conceded  that,  if 
Bissonette  was  the  original  owner,  and  shipped  the  prop- 
erty on  his  own  account,  then  the  title  of  the  plaintiffs 
must  fail. 

The  jury  were  unable  to  agree  upon  the  separate  question 
submitted  to  them,  whether  the  oats,  at  the  time  of  ship- 
ment, were  the  property  of  Larocque  or  Bissonette.  This 
disagreement  renders  it  unnecessary  to  discuss  many  ques- 
tions, raised  at  the  trial,  relating  to  this  part  of  the  case, 
and  which  are  not  now,  and  may  never  become,  material. 

Under  the  instructions  given  upon  the  other  branch  of 
the  case,  —  namely,  upon  the  question  whether  Larocque 
passed  his  title  to  the  plaintiffs,  —  a  general  verdict  was 
found  for  the  defendants.  The  jury  were  told,  in  substance, 
that  the  burden  was  on  the  plaintiffs  to  satisfy  them,  so 
as   not  to   leave   them   in    doubt  that  the  bill  of  lading 
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ejgned  by  Joseph  Savageau  was  valid  and  binding;  that  a 
bill  signed  by  one  who  was  not  master  would  have  no 
operation  to  pass  title;  that  if  signed  by  one  who  was 
master,  or  by  his  request  or  authority,  it  would  be  valid; 
and  that  the  jury  need  go  no  further,  if  they  found  that 
Joseph  was  not,  and  Xavier  Savageau  was,  master,  and 
signed  the  defendants'  bill  of  lading. 

These  instructions  proceed  apparently  upon  the  ground 
that  the  only  mode  in  which  title  could  be  passed  from 
Larocque  to  the  plaintiffs  was 'by  transfer  of  a  regular  and 
valid  bill  of  lading  to  them.  And  those  of  the  jury,  there- 
fore, who  found  that  Larocque  was  the  original  owner  of  the 
property  must  have  been  brought  to  the  other  conclusion,  — 
namely,  that  there  had  been  no  transfer  of  title  from  him 
to  the  plaintiffs,  under  the  instructions  given,  —  by  reason  of 
the  failure  to  produce  a  valid  and  binding  bill  of  lading. 
We  must  therefore  assume,  in  disposing  of  these  exceptions, 
that  the  plaintiffs'  claim  of  the  original  ownership  of 
Larocque,  which  has  not  as  yet  been  negatived  by  the 
jury,  is  well  founded,  and  that  he  was,  at  the  time  of  the 
shipment,  the  true  owner. 

It  is  to  be  noted  that  the  question  here  presented  does  not 
arise  between  two  persons  claiming  title  to  the  same  property 
as  holders  of  two  separate  bills  of  lading,  one  of  which  is  gen- 
uine, and  the  other  not,  and  both  transferred  by  the  former 
owner.  To  such  a  state  of  facts,  the  rulings  given  would  be 
more  appropriate.  The  case  at  bar  is  narrowed  to  a  contro- 
versy between  the  plaintiffs,  claiming  to  have  acquired  title 
from  the  true  owner,  and  the  defendants  who,  in  disposing  of 
this  question,  must  be  regarded  as  having  no  title  or  rights  of 
possession  derived  from  him.  And  in  the  opinion  of  the  court, 
the  instructions  given,  as  applied  to  this  state  of  the  case,  were 
erroneous. 

It  is  too  well  settled  to  need  a  citation  of  cases  that  delivery 
to  a  carrier,  with  intent,  on  the  part  of  the  vendor  or  con- 
signor, to  pass  the  property,  either  absolutely  or  specially,  to 
the  purchaser  or  consignee,  who  has  made  advances,  is  effec- 
tual as  a  delivery  to  that  end.  The  6arrier  is,  in  such  cases, 
in  contemplation  of  law,  the  bailee  of  the  person  to  whom,  and 
not  by  whom,  the  property  is  sent.  And  a  delivery  to  him, 
with  no  jus  disponendi  reserved  to  the  shipper,  is  as  effectual 
as  if  to  the  consignee  himself.  It  is  always  a  question  of  jthe 
intention  with  which  the  act  is  done.    And  all  acts,  declara- 
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tions,  and  circumBtances  accompanying  it,  and  which  indicate 
its  purpose,  are  admissible  in  evidence. 

Taking  a  bill  of  lading  or  shipping  receipt  in  the  name  of 
the  consignee,  or,  when  taken  in  the  name  of  the  consignor,  a 
transfer  to  him,  is,  it  is  true,  the  most  usual  and  satisfactory 
mode  of  indicating  the  intention.  It  is  not,  however,  the  ex- 
clusive mode.  In  Bryant  v.  iVtx,  4  Mees.  &  W.  775,  791,  Baron 
Parke,  speaking  of  certain  receipts  given  by  the  master  of  a 
canal-boat  for  oats  consigned  to  a  factor  who  had  made  ad- 
vances, says  that,  "  as  evidence  of  such  a  transaction,  it  is  im- 
material whether  the  instruments  are  bills  of  lading  or  not; 
and  it  might  equally  be  proved  through  the  medium  of  car- 
riers' or  wharfingers'  receipts,  or  any  other  description  of  docu- 
ment, or  by  correspondence  alone."  So  where  the  bill  of  lading 
has  not  been  transmitted  to,  or  reached,  the  consignee,  or  when 
none  has  been  given,  the  invoice,  or  any  other  instrument  which 
specifies  or  enumerates  the  property  sold,  may  be  substituted 
for  it:  HailU  v.  Smithj  1  Bos.  &  P.  563;  Anderson  v.  Clark^  2 
Bing.  20;  Gardner  v.  HovoHand^  2  Pick.  599;  Oibson  v.  Stevens^ 
8  How.  384. 

In  the  case  at  bar  there  was  evidence  of  such  delivery, 
proper  to  submit  to  the  jury,  although  the  bill  of  lading  was 
signed  by  a  party  who  was  not  authorized.  The  indorsement 
by  Larocque  and  delivery  of  the  instrument  itself,  his  letter  of 
November  19th  to  the  plaintiffs,  the  policy  of  insurance  made 
payable  to  them,  the  testimony  of  Larocque,  with  other  cir- 
cumstances connected  with  the  transaction,  were  admissible  to 
show  an  actual  delivery  to  a  carrier  for  the  plaintiffs.  The 
several  instructions  asked  for  by  the  plaintiffs  upon  this  part 
of  the  case  should  have  been  given.  Under  such  instructions, 
the  jury  might  not  have  found  for  the  defendants:  1  Smith's 
Lead.  Cases,  6th  Am.  ed.,  891;  Benjamin  on  Sales,  130,  282, 
514. 

It  is  unnecessary  to  pass  upon  those  exceptions  which  relate 
to  the  rejection  and  admission  of  evidence,  because  on  the  aew 
trial,  which  must  be  had,  the  questions  will  neoessarily  be  pre- 
sented to  the  court  in  a  different  aspect. 

Exceptions  sustained. 

The  PRnvciPAL  oars  was  oitid  in  MerekamU^  Naikmal  Bcmk  t.  Bamg^^  lOt 
Mass.  297,  to  the  point  that  %  biU  of  lading  sent  nnindoned  in  a  letter,  and 
eontaining  no  wocda  of  tnmaf er»  doee  not  give  the  party  reoeiving  it  a  daina 
to  the  property. 


CASES 


IK  THB 


StJPEEME    COURT 


OF 

MICHIGAN. 


CaMPAU   V.    GODPBBT, 
ri8  Michigan,  77,] 

TwuxT  nr  Cosncoir  or  Singlb  Tract  of  Land  oaithot,  It  Sseus,  as 
.AOAiifflrr  ma  Oo-tsnai«T3,  hold  or  sell  part  of  the  tniet  by  metee  and 
bounds,  or  convey  an  nndmded  interest  in  a  speeifie  part  only,  nor  can 
•nch  part  or  interest  be  sold  on  execution  against  him;  but  whether  the 
mle  applies  where  there  are  several  other  tracts,  held  by  the  same  ten- 
ancy, in  which  no  interest  is  sold,  is  donbtfol. 

GsAsnos  or  Intsbest  of  Tenakt  in  Common  in  Pakt  or  Skvebal  Tracts 
OF  Land  Hxld  in  Common  cannot  maintain  a  bill  to  set  aside  a  pre* 
Tiona  execution  sale  of  the  tenant's  interest  in  such  part,  on  the  ground 
that  the  sale  of  such  an  interest  is  invalid;  because,  if  the  execution  sale 
is  void,  the  conveyance,  for  the  same  reason,  is  also  void;  and  if  the  con- 
veyance is  valid,  the  execution  sale  must  also  be  valid. 

On  Wbo  Complains  of  Excbkivb  Levy  upon  his  Lands  should  Movb 
FOR  Relixf  in  the  conrt  from  which  the  execution  issued,  instead  of 
proceeding  by  bill  in  equity. 

EzxcunoN  Sale  or  Lands  will  not  be  Set  Aside  for  Inadequact  of 
Price  Alone,  especially  when  it  is  subject  to  a  year's  redemption,  of 
which  the  execntion  debtor  does  not  avail  hioiself. 

Okb  Who  Faiu  to  Redeem  Lands  Sold  on  Execution  within  Timb 
Limited  bt  Statute,  through  culpable  negligence  or  ip^orance  of  tha 
law,  has  no  claim  to  relief  in  equity. 

Bill  in  chancery.    The  £EtctB  are  stated  in  the  opinion. 

Walker  and  Kent,  and  T.  Romeynj  for  the  complainants. 

John  J,  Speed  and  D.  C.  Hdbrookj  for  the  defendants. 

By  Court,  Chbistiafgt,  J.  The  bill  in  this  case  was  filed 
to  remove  a  cloud  from  the  complainant's  title  to  an  undivided 
nuiib  of  lots  98  and  94,  in  section  1,  and  lot  67,  in  section  2, 
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of  governor  and  judges'  plat  of  the  city  of  Detroit.  Complain- 
ant claims  title  to  this  one  ninth  as  the  grantee  of  his  brother, 
Theodore  J.  Campau,  one  of  the  heirs  of  Joseph  Campau,  de- 
ceased, —  complainant  owning  another  ninth  as  such  heir. 

Joseph  Campau,  the  ancestor,  died  intestate,  July  23,  1863, 
seised  of  this  and  a  large  amount  of  other  real  estate,  situate 
mostly  in  Wayne  County,  but  a  large  amount  of  it  in  many 
other  counties  in  this  state,  —  the  whole  amounting  in  value 
to  some  two  millions  of  dollars. 

After  the  levy  and  sale  presently  to  be  noticed,  but  before 
the  time  of  redemption  had  expired,  all  the  heirs  of  Joseph 
Campau,  except  the  children  of  James  J.  Campau,  deceased 
(one  of  the  heirs  of  Joseph),  owning  the  one  ninth,  joined  in 
the  attempt  to  make  an  amicable  partition  among  themselves 
of  all  the  real  estate  of  their  ancestor,  Joseph  Campau,  wholly 
ignoring  the  children  of  said  James  J.,  and  their  interest;  and, 
for  the  purpose  of  effecting  this  partition,  mutually  executed 
and  delivered  deeds  purporting  to  release  and  convey  to  each 
other,  in  fee  and  in  severalty,  entire  parcels  of  said  estate, 
and  specific  blocks  and  lots  by  number  and  description,  thus 
purporting  to  divide  up  the  whole  estate  in  the  same  manner 
as  if  they  had  owned  the  whole,  instead  of  the  eighth  ninths 
only. 

The  lots  here  in  question  were  thus  released  and  purported 
to  be  conveyed,  in  fee  and  in  severalty,  to  the  complainant  by 
the  other  heirs  (including  said  Theodore),  who  owned  the 
seven  ninths,  —  the  heirs  of  James  J.,  owning  the  one  ninth, 
not  joining  or  being  recognized  in  any  way. 

Under  this  conveyance,  complainant  claims  to  have  ac- 
quired from  said  Theodore  the  one  undivided  ninth  of  these 
lots,  which  is  all  that  is  in  controversy  in  this  case. 

Such  is  the  title  of  complainant. 

Defendants  Driggs  and  Butler  claim  title  under  levy  and 
sale  upon  an  execution  against  said  Theodore,  made  to  God- 
frey, Dean,  and  Brow,  some  time  prior  to  the  partition  deeds 
already  mentioned,  but  the  time  of  redemption  upon  which 
had  not  expired  when  such  partition  deeds  were  executed, 
though  the  sheriff's  certificate  of  sale  was  on  file  in  the  office 
of  the  register  of  deeds.  The  sale  on  the  execution  was  of  the 
interest  of  said  Theodore  in  the  lots  here  in  question,  and  in 
two  other  lots  subsequently  conveyed  by  the  partition  deeds 
to  other  heirs.  The  interest  of  ""heodore  in  each  of  these  lota 
was  sold  separately  for  $37.50,  making  in  all  $187.50.  ^ 
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After  the  expiration  of  the  year  allowed  to  the  defendant  in 
execution  to  redeem,  Godfrey,  Dean,  and  Brow  eold  their  in- 
terest in  the  purchase,  and  assigned  the  certificate  of  sale  to 
John  J.  Speed,  who  subsequently  sold  and  assigned  the  cer- 
tificate to  defendants  Driggs  and  Butler,  to  whom  the  sheriff 
(after  the  fifteen  months  allowed  to  creditors  to  redeem)  exe- 
cuted a  sheriff's  deed  in  due  form. 

Complainant  claims  that  this  sale  on  the  execution  consti- 
tutes a  cloud  upon  his  title,  and  that  it  is  void  upon  two 
grounds.  But  the  main  ground  upon  which  he  relies  is,  that 
the  execution  sale  was  of  the  interest  of  Theodore  in  only  a 
part  of  the  real  estate  owned  at  the  time  in  common  by  him 
and  the  other  heirs,  —  there  being  a  large  amount. of  other 
real  estate  thus  held  in  common  by  the  same  parties,  Theo- 
dore's interest  in  which  was  not  levied  upon  or  sold,  —  and 
that  the  only  way  in  which  any  interest  of  Theodore's  could 
be  sold  on  execution,  or  in  which  Theodore  himself  could  have 
sold,  was  to  sell  an  undivided  interest  in  all  the  real  estate 
thus  held  by  the  same  tenancy,  or,  at  least,  in  all  lying  in  the 
same  county. 

In  support  of  this  proposition,  complainant  relies  upon  a 
considerable  number  of  American  authorities,  no  English  de- 
cisions furnishing  any  direct  support  for  the  rule  upon  which 
the  objection  is  based,  and  the  little  which  is  found  in  the 
English  books  tending,  in  some  degree,  to  an  opposite  result, 
though  the  rule  is  supposed  to  result  from  common-law  rea- 
sops  springing  from  the  ownership  of  joint  ^estates. 

So  far  ad  the  rule  relied  upon  has  been  recognized,  it  is 
purely  American,  having  originated  in  Massachusetts,  in 
Bartlet  v.  Harlow^  12  Mass.  347  [7  Am.  Dec.  76],  and  Vamum 
V.  Abbot,  12  Id.  474  [7  Am.  Dec.  87],  which  have  been  followed, 
to  a  greater  or  less  extent,  in  several  of  the  states;  some  hav- 
ing extended,  and  others  narrowed,  its  application,  and  there 
being  little  uniformity  in  this  respect. 

In  the  great  majority  of  the  estates,  the  question  does  not 
seem  to  have  been  decided,  the  cases  being  silent  on  the  point; 
while  Ohio  seems  to  have  expressly  repudiated  the  whole  doc- 
trine in  all  its  fonps:  See  White  v.  Sayre,  2  Ohio,  110;  Preu' 
tiss's  Casey  7  Id.  470  [or  part  2,  p.  129];  Treon  v.  Emerick^  6 
Id.  391. 

The  question  sought  to  be  raised  by  this  objection  has  never 
been  decided  in  this  court.  And  as  it  is  one  of  the  first  im- 
portance, the  decision  of  which  may  seriously  affect  many 
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titles,  we  propose  to  consider  the  general  natare  of  the  objec* 
tion,  with  the  reasons  upon  which  it  is  based,  as  recognized  by 
the  authorities,  without,  in  the  first  instance,  expressing  any 
decided  opinion  of  our  own  until  we  see  whether  the  question 
is  properly  involved  in  the  case. 

When  the  question  arises  with  reference  only  to  a  single 
tract  or  parcel  owned  jointly  or  in  common,  the  authorities 
are  numerous  and  uniform  that  one  tenant  cannot,  without  the 
assent  of  his  co-tenants,  select  a  part  of  the  tract  by  metes 
and  bounds,  and  hold  or  sell  it  as  his  share  in  the  tract,  thus 
making  a  partition  by  his  own  act  which  shall  bind  his  co- 
tenants:  See  for  examples,  Porter  v.  Hiliy  9  Mass.  34  [6  Am. 
Dec.  22];  Holcomh  v.  CoryeUy  11  N.  J.  Eq.  548;  Staniford  v. 
Fullerton,  18  Me.  229. 

The  reasons  for  this  are  so  obvious  that  they  would  probably 
be  universally  admitted.  And  for  a  similar  reason,  it  seems 
to  have  been  held  by  the  courts  of  most  of  the  states  in  which 
the  question  has  arisen,  that  it  is  equally  incompetent  for  such 
tenant,  as  against  his  co-tenants,  to  convey  an  undivided  inter- 
est in  a  specific  portion  only,  by  metes  and  bounds,  of  a  tract 
so  held  jointly  or  in  common;  and  that,  so  far  as  the  rights  of 
the  other  co-tenants  would,'  upon  partition,  be  injured  by  giv- 
ing effect  to  such  deed,  and  compelling  them  to  take  their 
shares  in  several  small  portions,  such  deed  would  be  treated 
as  voidable,  at  the  option  of  such  co-tenants. 

The  rule  for  which  complainant  contends  seems  to  have 
originated  in  this  class  of  cases,  when  but  a  single  parcel  was 
in  question.  And  such,  with  two  exceptions,  are  all  the  cases 
upon  which  he  relies.  And  in  some  of  the  states  (Connecticut 
and  Maryland  at  least)  the  rule  has  been  expressly  held  not 
to  extend  beyond  a  single  parcel:  Starr  v,  Leavitty  2  Conn. 
243  [7  Am.  Dec.  268];  Reinicker  v.  Smith,  2  Har.  &  J.  421. 
But  the  reasons  upon  which  the  rule  was  first  applied  to  the 
case  of  a  single  parcel  were  afterward  in  two  cases  only,  so  far 
as  I  have  been  able  to  discover  {Peabody  v.  Minot,  24  Pick.  329, 
Thompson  v.  Barber^  12  N.  H.  563),  held  to  extend  still  fur- 
ther, and  to  apply  as  well  to  a  sale  of  the  tenant's  undivided 
interest  in  one  of  several  entire  tracts  when  there  were  other 
tracts  held  by  the  same  tenancy,  in  which  no  interest  was  con- 
veyed. And  it  is  not  to  be  denied  that  there  may  be  cases  of 
this  kind  to  which  the  reason  applicable  in  the  case  of  a  single 
tract  would  apply  with  some,  though  generally  a  less,  degree 
of  force.    Thus,  there  may  be  cases  in  which,  if  effeet  wan 
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given  to  the  conveyance  as  against  the  other  tenants,  each  of 
the  latter  might  be  compelled,  on  partition,  to  take  his  share 
in  such  minute  portions  of  several  different  parcels  as  greatly 
to  reduce  the  value  of  his  share,  instead  of  receiving,  as  he 
otherwise  might,  larger  portions  together,  or  certain  whole 
tracts  or  lots.  On  the  other  hand,  the  lands  held  by  the 
same  tenancy  may  be  so  situated,  or  the  amount  of  them  so 
great,  that  in  many  cases  the  interest  of  the  co-tenants  would 
not  be  prejudiced,  on  partition,  by  giving  full  effect  to  such 
conveyance.  And  this  might  sometimes  happen  in  the  case 
of  a  single  tract  only,  especially  of  a  large  one,  or  so  situated 
as  to  admit  of  a  perfectly  fair  partition  into  such  parts  as  might 
be  required  to  give  effect  to  the  deed.  And  whenever,  upon 
a  fair  partition,  that  part  of  the  property  in  which  an  interest 
had  been  conveyed  should  be  set  off  to  the  party  selling,  or  to 
his  grantee,  the  other  co-tenants  receiving  their  full  share  in 
as  advantageous  a  form  as  if  the  conveyance  had  not  been 
made,  the  whole  ground  of  objection  to  the  conveyance  would 
seem  to  fail:  See  Vamum  v.  Abbot,  12  Mass.  474  [7  Am.  Dec. 
87];  McKee  v.  Barleyy  11  Gratt.  340;  Robinett  v.  Preston,  2 
Rob.  (Va.)  273;  Johrison  v.  Stevens,  7  Gush.  431;  Holcomb  v. 
Coryell,  11  N.  J.  Eq.  548. 

The  only  ground  upon  which  such  a  conveyance  can  be  held 
inoperative  is  the  injury  it  might  do  to  the  co-tenants  in  par- 
tition, in  the  manner  already  stated:  See  Vamum  v.  Abbot, 
iupra. 

It  has  been  sometimes  suggested,  and  was  urged  upon  the 
argument,  that,  beyond  the  difficulties  to  be  encountered  in 
setting  off  the  shares  of  the  co-tenants  so  as  to  preserve  their 
rights,  there  was  a  further  objection  to  the  validity  of  such 
deed,  as  it  would  create  the  necessity  of  several  suits  for  parti- 
tion, when  one  suit  would  otherwise  have  answered  the  purpose. 
It  is  possible  (though  I  express  no  opinion  upon  the  point) 
that  the  purchaser,  under  such  deed,  might  not  be  allowed  to 
sustain  a  bill  for  partition  against  the  co-tenant.  But  if  any  of 
the  co-tenants  bring  the  bill,  it  may  at  least  be  doubted  whether 
there  is  any  difficulty  in  making  the  purchaser  a  defendant: 
Whittony.  Whitton,88  N.  H.  127  [75  Am.  Dec.  163];  Story's 
Eq.  Jur.,  sea  656  a,  656  b,  656  c,  and  cases  cited;  or  whether 
the  necessity  of  so  doing  (if  it  be  necessary)  can  be  recognized 
as  a  sufficient  ground  for  holding  the  deed  void,  before  it  is  in 
fact  ascertained  that  a  fair  partition  could  not  be  made  giving 
effect  to  the  deed.     And  if  the  co-tenants,  in  bringing  a  bill 
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for  partition,  may  ignore  such  conveyance,  and  make  only  the 
original  tenant,  who  has  thus  sold,  a  party,  still,  if  the  share 
of  the  tenant  selling  should  happen  to  be  so  set  off  as  to  in- 
clude that  in  which  an  interest  had  been  sold,  such  partition 
would,  according  to  most  of  the  authorities  in  which  the  point 
has  been  discussed,  inure  to  the  benefit  of  his  vendee  by  estop- 
pel; since  the  deed  would  be  good  as  to  him  and  all  claiming 
under  him,  if  not  as  to  all  parties  other  than  the  co-tenants 
who  might  be  injured  by  it.  And  a  sale  on  execution  is  held 
to  stand  on  the  same  ground  as  a  deed  from  the  defendant  in 
execution:  Bartlet  v.  Harlow,  12  Mass.  348  [7  Am.  Dec.  76]; 
Varnum  v.  Abbot,  12  Id.  474  [7  Am.  Dec.  87];  Porter  v.  HiU, 
9  Id.  34  [6  Am.  Dec.  22];  Baldwin  v.  Whitingy  13  Id.  57;  Cut- 
ting v.  Rockwood,  2  Pick.  443;  Nichols  v.  Smith,  22  Id.  316; 
Cogswell  v.  Reed,  12  Me.  198;  Cox  v.  McMullan,  14  Gratt.  82; 
McKee  v.  Barley,  11  Id.  340;  Holcomb  v.  Coryell,  11  N.  J.  Eq. 
648;  Great  Falls  Co.  v.  Worster,  15  N.  H.449;  Whitton  v.Whit- 
ion,  38  Id.  127  [75  Am.  Dec.  163];  Smith  v.  Benson,  9  Vt.  138 
[31  Am.  Dec.  614];  Johnson  y.  Stevens,  7  Gush.  431;  ChalUfoux 
V.  Ducharm^e,  4  Wis.  554. 

But  the  necessity  of  making  the  purchaser  a  party,  or  even 
of  having  two  suits  or  two  partitions  in  the  same  suit,  instead 
of  one,  if  the  shares  can  still  be  fairly  set  off  to  the  co-tenants, 
might  seem  to  be  a  consideration  going  only  to  the  costs  of  the 
proceeding,  rather  than  an  objection  upon  which  alone  the 
deed  could  be  held  void.  The  only  ground  upon  which  courts 
would  seem  to  be  justified  in  treating  the  deed  as  void,  as 
against  the  co-tenants,  is  the  impracticability  of  setting  off 
their  shares  in  as  advantageous  a  form  as  if  the  deed  had  not 
been  made;  and  this,  as  already  suggested,  would  seem  to 
depend  upon  the  amount  and  condition  of  the  property,  and 
the  special  circumstances  of  each  particular  case. 

In  a  direct  proceeding  for  partition,  the  condition  and  amount 
of  the  property,  and  all  the  circumstances  bearing  upon  the 
practicability  of  making  a  fair  partition,  can  be  (and  are  by 
the  usual  practice)  inquired  into  and  ascertained,  so  that  the 
court  can  in  such  cases  see  and  determine  whether  effect  tan 
be  given  to  the  deed,  and  a  fair  partition  still  be  made.  And 
though,  in  such  partition,  the  purchaser  of  an  interest  in  a 
part  were  not  a  party,  yet,  by  the  ordinary  and  correct  prac- 
tice of  the  court,  there  would  be  a  reference  to  ascertain  and 
report  the  state  of  the  title;  and  the  interest  of  such  purchaser 
ought,  therefore,  to  appear.    And  whenever  this  does  appear, 
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unless  someihiDg  should  appear  to  show  that  the  conveyanoe 
was  not  fair,  or  for  a  valuable  consideration,  it  is  not,  perhaps, 
easy  to  see  why  the  court,  upon  principles  of  equity,  should 
not  seek  to  protect  the  interest  of  such  purchaser,  so  far  as 
this  could  be  done  without  injury  to  the  co-tenants;  and  if  the 
share  of  a  purchaser  could  not  be  set  off  to  him,  that  it  should 
at  least  be  set  off  to  the  original  co-tenant  who  made  the  con- 
veyance, as  a  part  of  his  share,  if  found  practicable  without 
injury  to  the  others,  so  as  to  give  the  purchaser  an  opportunity 
to  enforce  his  rights,  as  against  his  vendor,  by  a  partition  of 
that  portion  of  the  property:  See  authorities  above  cited,  espe- 
cially Robineit  v.  Preston^  2  Rob.  (Va.)  273;  McKee  v.  Barley^ 
11  Gratt  340;  Holcomb  v.  Coryell,  11  N.  J.  Eq.  548. 

This  duty  might  seem  to  result  from  the  doctrine  of  most 
of  the  cases,  that  the  deed  is  only  to  be  treated  as  void  so  far 
as  it  injuriously  affects  the  co-tenants,  and  that  it  is  good 
against  the  grantor  and  those  claiming  under  him.  But  see 
ifcKey  V.  Welch,  22  Tex.  390.  When  the  question  of  the 
validity  of  the  deed  arises  collaterally,  as  it  does  here,  cases 
may  certainly  occur  in  which,  owing  to  the  peculiar  circum- 
stances and  the  nature  and  number  of  such  conveyances, 
enough  may  appear  to  the  court  to  enable  them  to  see,  beyond 
all  question,  that  such  conveyance,  if  held  effectual,  must 
necessarily  prove  injurious  to  the  co-tenants.  And  whenqyer 
this  does  so  appear,  the  reason  for  holding  the  conveyance 
void,  to  this  extent,  as  against  the  co-tenants,  is  8u£5ciently 
intelligible. 

But  where  the  question  arises  collaterally,  as  in  this  case, 
and  enough  does  not  appear  to  enable  the  court  to  see  that 
giving  effect  to  the  deed  must  necessarily  prejudice  the  co- 
tenants  in  setting  off  their  shares,  the  principle  upon  which 
courts  can,  a  priorij  and  without  ascertaining  the  condition  of 
the  whole  property  and  all  the  material  circumstances,  hold 
such  conveyance  void,  is  certainly  not  very  clear.  And  in 
view  of  the  reason  upon  which  alone  the  rule  purports  to  i*est, 
— the  injury  which  may  be  done  to  the  co-tenants,  which  they 
may  waive, — the  principle  on  which  the  conveyance  can  be 
held  void,  so  as  not  to  pass  the  title  of  the  grantor,  as  to  all 
except  the  co-tenant,  would  seem  to  be  involved  in  some  ob« 
scurity.  In  Virginia  it  has  been  expressly  held  that  such 
conveyance  by  one  tenant  in  common,  of  his  interest  in  a  part 
of  an  entire  tract  held  in  common,  passes  the  title  of  the 
grantor  in  such  part,  not  only  as  against  himself  and  those 
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claiming  under  him,  but  as  to  all  other  persons  except  the  co- 
tenants  injured  by  it;  and  as  to  them  also,  except  so  far  as 
they  would  be  injured.  And  this  is  said  to  be  the  fair  result 
of  the  Massachusetts  doctrine,  and  that  of  other  authorities, 
which  hold  the  deed  voidable  on  account  of  the  injury  to  the 
co-tenants,  and  not  absolutely  void:  Robinett  v.  Preston^  2  Rob. 
(Va.)  273;  McKee  v.  Barley,  11  Gratt  840;  and  see  Holcomb 
V.  Coryell  J  11  N.  J.  Eq.  648. 

No  distinction  seems  to  be  made  in  the  authorities  between 
a  sale  by  the  tenant  himself  and  a  sale  on  execution  against 
him.  But  where,  as  in  some  of  the  New  England  states,  no 
sale  is  made  upon  the  execution,  but  the  land  is  set  off  and 
possession  delivered  to  the  creditor,  it  is  possible  that  this 
necessity  of  delivering  possession  may  furnish  a  better  ground 
for  holding  the  proceeding  void,  in  such  a  case,  than  may  be 
found  to  exist  in  the  case  of  a  sale.  Again,  the  rule  which  is 
to  render  void  the  conveyance  by  one  tenant  in  common  of  an 
undivided  interest  in  the  whole  of  one  or  several  parcels, 
where  there  are  other  parcels  held  by  all  the  same  tenants  in 
common,  must,  in  its  application,  be  limited  somewhere;  since, 
if  applied  to  cases  where  large  amounts  of  property  are  held 
in  common  even  in  the  same  county,  to  say  nothing  of  differ- 
ent counties  and  different  states,  the  remedy  to  be  secured  by 
holding  the  conveyance  void  might  sometimes  be  worse  than 
the  evil  to  be  remedied;  as  it  might  tend  materially  to  check 
the  power  of  sale,  and  drive  the  owners  to  the  expense  of  a 
partition  when,  otherwise,  it  would  be  unnecessary. 

It  was  suggested  by  complainant's  counsel,  that  the  rule 
would  be  restricted  to  cases  where  all  the  tenants  held  under 
the  same  title.  But  the  reason  of  this  rule  in  the  case  of  a 
tenancy  in  common  has  no  connection  with  the  mode  in  which 
the  title  was  acquired.  It  grows  simply  out  of  the  common 
ownership,  without  reference  to  the  mode  of  its  acquisition. 
And  all  the  property  thus  held  in  the  same  jurisdiction  might 
be  partitioned  in  the  same  suit,  however  numerous  or  diverse 
the  titles  by  which  it  was  acquired.  No  unity  of  title  was 
ever  necessary  in  the  case  of  tenancy  in  common,  and  at  com* 
mon  law  seldom  existed.  Any  limitation  of  the  rule  upon  this 
basis,  though  it  might  sometimes  be  convenient,  would  be 
merely  arbitrary.  Peabody  v.  Minotj  24  Pick.  329,  limits  the 
application  of  the  rule  to  all  the  common  property  in  the  same 
county;  because  the  jurisdiction,  upon  partition,  was  co-exten* 
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fiive  with  the  county;  while  in  Thompson  v.  Barber^  12  N.  H. 
563,  it  was  held  to  extend  to  all  within  the  state. 

In  view  of  all  the  difficulties  in  fixing,  upon  principle,  any 
just  and  practicable  limitation  in  the  application  of  the  rule, 
it  may  admit  of  some  doubt  whether  the  rule  should  be  ex« 
tended  beyond  a  single  parcel.  Upon  this  point  the  authori- 
ties may  be  regarded  as  yet  equally  balanced, —  Connecticut 
and  Maryland  being  one  way,  and  Massachusetts  and  New 
Hampshire  the  other. 

But  whatever  may  be  the  force  of  the  rule  or  the  extent  of 
its  application,  if  it  applies  to  the  execution  sale,  and  defeats 
the  title  of  Driggs  and  Butler,  it  must  apply  with  at  least 
equal  force  and  much  more  clearly  to  defeat  the  title  of  the 
complainant. 

The  deed  from  Theodore  J.  Campau  to  the  complainant 
conveyed,  not  one  ninth  of  all  the  property  held  in  common 
by  the  same  tenancy,  nor  even  of  the  whole  so  held  in  the 
county  of  Wayne,  but  one  ninth  of  these  lots  and  the  other 
lands  attempted  to  be  conveyed  to  him  in  severalty  as  his 
share.  And  such  was  the  case  of  every  conveyance  executed 
by  each  of  the  heirs  who  executed  deeds  to  each  of  the  others. 
Complainant's  counsel  insist  that  the  objection  to  such  con- 
veyance by  one  tenant  in  common  only  applies  when  made  to 
a  stranger,  and  where,  for  instance,  there  are  but  two  tenants 
in  common,  one  of  whom  conveys  to  the  other,  this  is  doubt- 
less true,  as  the  other  tenant,  by  taking  the  conveyance,  waives 
the  objection.  But  when  there  are  several  other  tenants  in 
common  (of  the  same  and  other  lands)  besides  the  grantor 
and  the  grantee,  the  injury  to  them  would  be  precisely  the  same 
as  if  the  conveyance  had  been  made  to  a  stranger,  and  the 
same  difficulties  would  be  encountered  in  setting  off  their 
shares  upon  partition. 

It  is  true  Uiat  if  all  the  heirs  or  tenants  in  common,  includ- 
ing the  children  of  James  J.,  had  joined  in  making  such  par- 
tition and  conveyances,  as  each  would  have  received  his  share, 
there  being  none  of  the  co-tenants  who  could  thereby  be  in- 
jured, the  deeds  must  have  been  effectual  as  to  all,  so  far  as 
this  point  is  concerned. 

But  these  conveyances  of  all  the  other  heirs  except  tba 
children  of  James  J.,  dividing  up  the  whole  estate  among 
themselves,  entirely  ignoring  the  interest  or  share  of  these 
childien,  are  feur  more  objectionable  than  the  conveyance  by  a 
single  tenant  in  common  of  an  interest  in  any  number  of  pai^ 
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celB  less  than  the  whole,  held  by  the  same  tenancy.  These 
conveyances  must,  as  to  the  heirs  of  James  J.,  be  held  void 
to  the  extent  of  one  ninth,  or  they  could  receive  nothing, 
either  in  common  or  in  severalty.  And  to  give  any  effect  to 
all  these  conveyances,  the  heirs  of  James  J.,  in  obtaining  par- 
tition, must,  even  if  they  took  their  shares  collectively,  take 
a  portion  equal  to  one  ninth  by  metes  and  bounds  in  every 
separate  tract,  lot,  or  parcel  of  the  entire  estate  of  Joseph 
Campau,  unless,  owing  to  the  great  amount  of  the  lands  of 
the  estate,  it  should  be  found  practicable  to  take  in  a  satis- 
factory form  in  larger  parcels  an  equal  amount  in  value  from 
each  of  the  heirs  conveying.  And  in  that  event  the  deeds  of 
the  heirs  to  each  other  must  be  treated  as  void  to  that  ex- 
tent. 

This  result,  the  court  cannot  fail  to  see  without  any  inquiry 
into  facts  beyond  those  appearing  in  the  records,  must  be 
much  more  likely  to  prove  injurious  to  them  than  the  execu- 
tion sale  to  any  of  the  parties,  and  more  likely  to  diminish  the 
value  of  their  shares. 

And  in  making  a  partition,  to  which  the  heirs  of  James  J. 
are  entitled,  some  of  these  deeds  must  be  held  invalid  to  some 
extent,  and  this  would  naturally  lead  to  the  necessity  of  treat- 
ing them  all  as  void,  even  as  between  themselves,  unless  the 
obstacle  should  be  capable  of  being  removed  by  the  great 
extent  of  the  estate,  as  above  suggested. 

Upon  such  partition,  there  can  be  no  certainty  that  the  par- 
ticular lots  now  claimed  by  the  complainant  would  fall  to  his 
share. 

In  fact,  if  a  suit  for  partition  should  be  had  in  which  the 
purchaser  under  the  execution  sale  should  be  ignored,  these 
lots,  for  aught  we  can  discover,  would  be  as  likely  to  be  set  off 
to  Theodore  as  to  the  complainant,  and  he  might  then  be 
estopped,  as  to  the  purchasers  under  the  execution,  in  a  parti- 
tion sought  by  them,  according  to  the  principle  of  some  of  the 
authorities  above  cited. 

But  we  need  not  determine  whether  these  deeds  were  void, 
ur  r  whether  complainant,  claiming  under  Theodore,  is  estopped 
to  deny  the  validity  of  the  execution  sale,  since,  if  the  sale  on 
the  execution  was  void,  because  confined  to  Theodore's  inter- 
est in  separate  parcels  (less  than  the  whole  number)  of  the 
property  held  by  him  and  the  other  heirs  in  common,  as  con- 
tended by  complainant's  counsel,  for  the  same  reason  and 
under  the  same  rule,  the  conveyance  by  Theodore  to  the  com- 
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plainant  was  also  void,  and  the  complainant  has  failed  to 
show  title. 

If  the  conveyance  of  Theodore  to  complainant  was  not  void 
for  this  reason,  then  the  sale  on  the  execution  was  valid,  so  far 
as  this  objection  is  concerned,  and  the  defendants  Driggs  and 
Butler  have  shown  title,  and  the  complainant  must  fail  on  this 
ground,  unless  the  execution  sale  is  void  on  some  other  ground, 
or  the  complainant  shows  some  other  ground  for  relief 

The  only  other  ground  upon  which  the  sale  on  execution  is 
claimed  to  be  void  is,  that  the  levy  was  excessive.  The  fair 
value  of  the  interest  sold  in  the  five  lots  (of  which  complain- 
ant claims  three),  had  the  estate  of  Joseph  Campau  been 
settled,  and  the  title  perfect,  would  have  been  from  eight  thou- 
sand to  ten  thousand  dollars. 

But  to  three  of  the  most  valuable  lots  the  deceased  appeared 
to  have  no  record  title,  having  held  them  by  possession  only; 
and  the  estate  was  unsettled  at  the  time,  and  involved  in  a 
great  amount  of  litigation  between  the  different  heirs,  and 
between  them  and  the  administrators,  with  no  reasonale  pros- 
pect of  an  early  settlement  of  the  estate;  so  that  it  would  have 
been  difficult  to  fix  any  definite  value  upon  the  interest  so  sold. 

The  sale  being  at  public  auction,  open  and  fair,  and  no 
fraud  being  shown  or  pretended,  we  do  not  think  it  can  be  set 
aside  or  treated  as  invalid  in  this  proceeding,  on  the  ground 
of  an  excessive  levy,  or  because  it  sold  for  much  less  than  its 
value,  especially  as  the  sale  was  subject  to  a  year's  redemption. 

As  an  excessive  levy  merely,  it  is  clear  the  remedy  would 
have  been  by  motion  to  the  court  from  which  the  execution 
issued,  and  before  sale,  to  set  it  aside.  Every  court  controls 
its  own  process.  No  such  motion  having  been  made,  and  the 
whole  year's  redemption  having  expired,  and  the  deed  been 
given  before  any  relief  is  sought,  the  objection  is  one  purely 
of  inadequacy  of  price  for  which  the  sale  was  made.  The 
remedy  for  this  also,  if  any,  was  by  motion:  See  Cavenaugh  v. 
Jakewaj/j  Walk.  Ch.  344;  which  should  have  been  promptly 
made:  See  Noyes  v.  True,  33  111.  503,  which  was  a  bill  to  set 
aside  a  sale  for  inadequacy,  and  it  was  held  that,  having 
neglected  for  the  whole  year  (given  for  redemption)  to  make 
a  motion  on  this  ground  in  the  court  issuing  the  execution, 
and  no  excuse  being  shown  for  the  delay,  there  being  no  fraud 
shown,  complainant  was  not  entitled  to  relief  in  equity. 

In  Reed  v.  Brooks,  3  Litt.  127,  mere  inadequacy  of  price, 
however  great,  was  held  not  sufficient  for  setting  aside  a  judi*' 
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cial  sale  on  motion.  And  no  case  has  been  cited,  nor  are  we 
aware  of  any,  in  which  an  execution  sale  of  real  estate  has 
been  set  aside,  on  motion  or  otherwise,  for  inadequacy  of  price 
alone,  especially  when,  as  in  this  case,  it  was  subject  to  a 
year's  redemption.  The  statute  giving  a  year's  redemption 
seems  to  rest  mainly  upon  the  idea  that  real  estate  may  be 
sold  for  less  than  its  value,  and  to  give  the  time  of  redemp- 
tion mainly  on  this  ground.  This  is  an  adequate  remedy, 
and  if  the  debtor  will  not  avail  himself  of  it  he  cannot  com- 
plain of  it.  Public  policy  requires  that  judicial  sales  which 
have  been  open  and  fair,  and  nothing  done  to  prevent  a  sale 
at  a  higher  price,  should  not  be  disturbed  on  the  ground  of 
inadequacy,  since  the  effect  of  an  opposite  course  would  be  to 
deter  bidders,  and  render  the  prices  on  such  sales  still  less. 
And  any  rule  which  might  be  laid  down  as  to  the  degree  of 
inadequacy  would  be  wholly  arbitrary:  Hammond  v.  Scott,  12 
Mo.  11;  Meira  v.  Zell,  7  Id.  331. 

But  that  such  sales  cannot  be  set  aside  on  this  ground  alone, 
at  least  in  a  collateral  proceeding,  see  Hart  v.  Bleightj  3  T.  B. 
Mon.  273;  Bank  of  New  Brunswick  v.  Hassertj  1  N.  J.  Eq.  1; 
Simmons  v.  Vandegrift,  1  Id.  55;  Roe  v.  RoaSj  2  Ind.  99;  Ben- 
ton V.  ShreevCj  4  Id.  66;  Newman  v.  Meek,  1  Preem.  Ch.  458; 
Mercereau  v.  Brest,  3  N.  J.  Eq.  460;  Outcalt  v.  Disborough,  2  Id, 
218;  Carson^s  Sale,  6  Watts,  140;  Cooper  v.  Galbraith,  3  Wash. 
C.  C.  546. 

But  lastly,  the  complainant  insists  that,  if  the  execution 
sale  is  valid,  he  ought  still  to  be  permitted  to  redeem.  This 
claim  is  sought  to  be  sustained  on  the  ground  of  certain  con- 
versations or  attempted  negotiations  between  Theodore  and 
Mr.  Cheever,  who  had  been  the  attorney  of  the  execution 
creditors  in  obtaining  the  judgment  and  making  the  sale. 
But  aside  from  the  facts  that  the  sale  was  made  to  Godfrey, ' 
Dean,  and  Brow,  whose  certificate  was  on  file  and  notice  to  all 
parties,  and  that  Cheever  had  no  authority  to  make  any  ar- 
rangement which  should  afiect  the  sale,  we  do  not  comsider  it 
as  quite  certain  that  any  of  the  conversations  in  relation  to 
the  subject  took  place  until  after  the  year's  redemption  had 
expired.  However  this  may  be,  the  subject  of  those  conver- 
sations seems  to  have  been  confined  to  an  attempt  on  the  part 
of  Theodore  to  get  a  deduction  from  the  amount  of  the  judg- 
ment, without  any  reference  to  the  question  of  extending  the 
t:me  of  redemption;  and  even  upon  this  point  no  agreement 
was  ever  arrived  at. 
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It  is  clear  from  the  eyidenoe  that  all  the  most  important  of 
even  these  conyersatione  (if  any  of  them  could  be  of  any  im- 
portance) were  bad  after  the  year  allowed  to  Theodore  to 
redeem  had  expired,  and  jnet  prior  to  the  expiration  of  the 
fifteen  months  allowed  to  creditors  for  redemption,  Theodore 
evidently  supposing  that  he  had  fifteen  months  to  redeem, 
instead  of  a  year;  and  finding  he  could  get  no  deduction,  then 
undertook  to  redeem. 

Complainant  himself  was  aware  of  this  sale  before  the  time 
of  redemption  expired,  and  relied  upon  Theodore  to  redeem. 
He  stands  in  no  better  position  than  Theodore  himself 
The  claim  to  redeem,  therefore,  rests  upon  the  culpable  negli- 
gence of  Theodore  and  the  complainant,  or  their  ignorance  of 
the  law,  neither  of  which  will  authorize  the  court  to  grant  the 
redemption  without  going  Car  beyond  the  recognized  grounds 
of  equity  jurisdiction. 

The  two  points  last  considered  present  the  only  questions 
necessarily  involyed  in  this  case;  because,  as  already  shown, 
if  the  sale  under  the  execution  was  void,  as  confined  to  an 
interest  in  certain  parcels  less  than  the  whole,  then,  upon  the 
like  ground,  the  conveyance  from  Theodore  was  invalid;  and 
complainant  has  shown  no  title.  If,  on  the  other  hand,  the 
sale  on  the  execution  was  not  invalid  on  the  ground  supposed, 
the  defendants  Driggs  and  Butler  have  shown  a  good  title; 
and  in  either  event,  the  complainant  has  equally  £edled  to  sus- 
tain his  bill. 

The  decree  of  the  court  below  must  therefore  be  reversed, 
and  the  bill  dismissed;  and  defendants  must  recover  their 
ooets  in  both  courts. 

C!ooLET,  C.  J.,  and  Gbavbs  and  Campbell,  JJ.,  concurred. 
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Yaudett  OF:  See  WhiUon  y.  WkUton^  76  Am.  Dec.  163,  and  note;  MartihaU, 
y.  TrwmJMl^  73  Id.  667,  tad  note;  BaUou  y.  Hak^  93  Id.  438;  and  as  to  the 
effect  of  execution  npon  hia  interest  in  part  of  the  lands,  see  WIdUon  y.  Whit- 
Am,  mtpra,  and  note  collecting  prior  caiee  in  this  series.  In  BtOkr  y.  /2oy«, 
26  Mich.  63,  66^  it  was  held  that  a  tenant  in  common  of  seyeral  tracts  may 
eonyey  his  ondiyided  interest  in  one  or  more  of  them,  and  it  may  be  sold  on 
ezeeotion  againat  him,  thns  deciding  the  qnestion  left  undecided  by  the  prin- 
cipal case.  In  making  partition,  if  a  parcel  sold  and  conyeyed  by  one  tcniant 
in  common  by  metes  and  boonds  can  be  assigned  to  the  purchaser  as  a  part 
cr  the  whcile  of  the  share  of  his  graator,  without  prejudice  to  the  co-tenants, 
the  court  will  so  assign  it^  thereby  making  the  purchaser's  title  perfect: 
Boffgem  y.  MertdUk,  16  W.  Ya,  29,  dting  the  prino^  caae. 

Ax.  nia  You  o— le 


146  Morton  v.  Preston.  [Mich. 

ExoBSBivv  LxTT,  Ewwtoi  OF:  Soo  GUddm  ▼.  Cfham,  56  Am.  Dec.  090,  aad 
note;  Affay  ▼.  Bowman,  77  Id.  728;  and  aee  Baher  y.  Olepper,  94  Id.  091. 
Every  court  oontrok  its  own  prooeea,  mnd  will  prevent  mn  abase  of  the  nnM^ 
if  its  attention  is  seasonably  called  thereto  on  motion:  Blair  y.  Coa^ptom,  33 
Mich.  422. 

Inadequaot  of  Fsiob  in  ExBGDTioir  Saismb,  Bmor  of:  See  Sndth  ▼. 
Bandail,  65  Abl  Dec.  476,  and  note  coUeoting  cases;  BrUtmY.  ffamiif,7Zld. 
497;  Svfirtsv.  BrotkarUm,  90 Id,  601;  SowktY.  ZTorv^,  88 Id.  815;  Bakarr. 
Ckpper,  84  U.  601;  OiamNm  v.  TaHtOBB,  84  Id.  614. 
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LIB  MxoKxeAii,  dO.] 

ASMnnSTEATBIZ  MAT  MAnfTAIK  TrOTKK  FOB  OowmatOOiS  OF  GBRTIFIOAn 

OF  Stock  AGAmffr  Ovn  Who  RsoEiysD  It  from  Hub,  as  security  for 
a  debt,  where,  after  the  death  of  the  intestate  owning  the  certificate,  sad 
before  the  appointment  of  the  widow  as  administratrix,  the  widow  sad 
heirs  indorsed  it,  and  caused  it  to  be  sent  by  one  of  the  heirs  to  a  certain 
person  for  sale,  and  subsequently  such  heir,  without  the  assent  of  the 
widow  and  the  other  heirs,  made  an  agreement  to  pledge  it  as  se- 
curity for  a  debt  which  he  owed,  and  gave  an  order  on  the  custodian 
of  the  certificate  for  its  deiiyery  to  the  creditor,  who  supposed  the  heir 
owned  it,  and  who  obtained  it  and  sold  it. 
Onk  Who  Covyxiits  Ckbtificatb  of  Stook  must  bk  Rboabdkd  as  BAvnia 
CoNysBTKD  Shabbs  which  the  certificate  represents,  so  that  he  cannot 
olaim  to  be  liable  only  for  nominal  damages  for  such  oonversion. 

Trover  to  recover  damages  for  the  conversion  of  a  certifi- 
cate of  stock.    The  opinion  states  the  facts. 

D.  J.  Davidson  and  A.  Pond,  for  the  plaintiff  in  error. 

Walker  and  Kenty  for  the  defendant  in  error. 

By  Court,  Qraves,  J.  The  plaintiff  in  error  brought  trover 
in  the  court  below  against  Preston,  to  recover  damages  for  the 
alleged  conversion  by  him  of  a  certificate  for  fifty  shares  of 
stock  of  the  Buffalo  and  Detroit  Transportation  Company,  and 
which  certificate,  and  the  stock  represented  by  it,  Mrs.  Morton 
claimed  to  have  belonged  to  the  estate  of  her  late  husband. 

It  appeared  in  evidence,  on  the  trial,  that  Mr.  Morton  died 
intestate  in  this  state,  in  February,  1865,  leaving  his  widow, 
the  plaintiff,  and  three  children,  namely,  J.  Sterling  Morton^ 
William  D.  Morton,  and  Emma  Morton,  all  of  full  age,  him 
surviving.  It  further  appeared  that,  after  the  death  of  Mr. 
Morton,  the  certificate  in  question  was  found  among  his 
papers,  and  taken  possession  of  by  his  family.  The  estate  not 
appearing  to  be  indebted,  no  step  was  taken  to  administer 
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upon  it  at  the  time,  and  the  children  mutually  agreed  thai 
Mrs.  Morton  and  her  daughter,  Emma,  should  occupy  the 
homestead,  and  receive  and  use  the  income  of  the  estate  for 
their  support,  so  far  as  necessary,  and  preserve  the  property; 
and  that  upon  the  death  of  Mrs.  Morton  the  estate  should  be 
divided  among  the  children.  It  having  been  subsequently 
thought  advisable  to  convert  the  stock  in  question  into  money, 
in  order  to  invest  the  proceeds  in  real  estate  security,  the 
widow  and  children,  to  effectuate  that  object,  in  August  or 
September,  1865,  placed  their  names  upon  the  certificate,  and 
caused  their  indorsements  to  be  attested  by  two  witnesses.  The 
certificate  thus  written  upon  was  placed  in  the  hands  of  Wil- 
liam D.  Morton,  one  of  the  children,  with  express  instructions 
to  send  it  to  one  Armstrong,  at  Buffalo,  to  be  by  him  sold  and 
converted  into  cash.  Young  Morton  then  transmitted  the  cer- 
tificate to  one  Gridley,  at  Buffalo,  to  be  by  him  handed  over 
to  Armstrong,  if  the  latter  could  sell  it,  but  it  was  not  sold. 
About  the  l^t  of  November,  1865,  the  defendant,  Preston,  who 
was  a  banker  at  Detroit,  held  a  note  for  four  thousand  two 
hundred  dollars,  made  by  one  Wilkins,  and  indorsed  for  the 
accommodation  of  the  latter  by  said  William  D.  Morton,  which 
had  matured  and  was  unpaid.  Preston  urged  young  Morton 
to  pay  the  note,  and  threatened  to  institute  legal  proceedings 
against  him  if  the  matter  was  not  satisfactorily  arranged. 

Morton  was  then  expecting  to  be  elected  cashier  of  a  new 
bank  about  to  be  organized  in  Detroit,  and  was  apprehensive 
that  a  suit  against  him  on  the  Wilkins  note  would  impair,  if 
not  destroy,  hid  chance  for  an  election.  He  thereupon  offered 
to  take  up  the  Wilkins  note  by  substituting  his  own,  but 
Preston  declined  to  arrange  the  matter  on  that  basis,  unless 
Morton  would  give  additional  security.  Morton  then  proposed 
to  give  the  stock  as  security,  but  informed  Preston  that  the 
certificate  was  issued  to  the  father,  Julius  D.;  that  it  had 
been  indorsed  by  Mrs.  Morton  and  the  heirs,  and  was  then  in 
Buffalo  to  be  sold.  Preston  acceded  to  this  proposal,  and 
young  Morton  thereupon  gave  his  own  note  for  the  amount  of 
the  Wilkins  note  and  an  order  on  the  custodian  of  the  stock 
at  Buffalo  for  the  delivery  of  the  certificate,  and  Preston  sur- 
rendered the  Wilkins  note  to  Morton.  In  this  negotiation 
between  William  D.  Morton  and  Preston,  the  former  talked 
about  the  stock  as  though  it  belonged  to  him,  but  the  latter 
did  not  ask  him  whether  he  owned  it  or  not. 

At  this  time  young  Morton  was  cashier  of  the  Farmers'  and 
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Mechanics'  Bank  of  Detroit,  and  the  transaction  referred  to 
occurred  at  the  office  of  Preston  in  the  same  city.  After  ac- 
quiring the  order  from  Morton,  Preston,  by  means  of  it, 
obtained  possession  of  the  certificate. 

This  disposition  of  the  certificate  by  William  D.  Morton 
was  wholly  unauthorized  by  Mrs.  Morton  and  the  brother  and 
sister  of  William,  and  was  unknown  to  them  until  some  time 
in  the  following  spring,  when  Preston,  on  being  applied  to  by 
one  of  the  heirs,  and  before  he  had  obtained  actual  possession 
on  the  order,  refused  to  give  up  the  stock.  On  the  29th  of 
December,  1866,  the  stock  was  sold  by  Preston  for  $4,750,  and 
on  the  12th  of  November,  1867,  Mrs.  Morton  was  appointed 
administratrix  of  the  estate;  and  thereupon  she  caused  a 
demand  to  be  made  upon  Preston  for  the  delivery  of  the  cer- 
tificate, and  at  the  same  time  offered  to  return  the  Wilkins 
note. 

The  sum  for  which  the  stock  was  sold,  together  with  the 
interest  from  the  time  of  sale,  amounted  to  15,217.18.  The 
defendant,  Preston,  testified,  among  other  things,  that  when 
he  made  the  arrangement  with  young  Morton  he  had  no 
knowledge  that  the  latter  was  not  acting  in  good  faith  in 
making  the  transfer,  and  supposed  that  he  was  the  owner  of 
the  stock.  He  further  testified  that  it  was  customary  for 
bankers  to  loan  money  on  certificates  for  stock  indorsed  in 
blank;  and  that  when  he  received  the  order  for  the  stock 
from  Morton,  the  latter  stated  that  the  stock  was  in  Buffalo 
for  sale,  and  that  he  could  pay  him,  Preston,  when  the  sale 
should  be  made. 

He  also  testified  that,  on  receiving  the  order,  he  sent  to 
Bufialo,  and  had  the  stock  held  subject  to  his  order. 

It  likewise  appeared  in  evidence  that  the  balance  due  from 
Preston,  after  deducting  the  amount  of  the  notes  of  William 
D.  Morton,  had  been  tendered,  and  that  it  was  agreed  that 
such  balance  should  not  be  considered  in  the  case. 

The  errors  assigned  are  quite  numerous,  but  we  think  that 
some  of  them  are  not  material  to  the  decision  of  the  case,  and 
that  the  others  do  not  require  to  be  separately  considered. 

It  may  be  doubted  whether,  upon  the  theory  of  the  defense, 
the  plaintifl^'s  right  to  maintain  the  action  could  be  resisted. 
The  stock  belonged  to  the  estate,  and  no  administrator  had 
been  appointed.  The  family  wished  to  sell,  but  had  no  design 
to  pledge  the  stock  as  security  for  the  debt  of  any  person. 
The  certificate  was  placed  in  the  hands  of  W.  D.  Morton  for 
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the  sole  purpose  of  being  sent  to  Armstrong,  who  was  to  sell 
it  if  he  could,  and  who  was  alone  confided  in  by  the  family 
to  make  the  sale.  It  was  not  at  the  time  of  the  arrangement 
with  Preston  in  the  hands  of  young  Morton,  but  was  in  Buf- 
falo, where  it  had  been  sent  according  to  ihe  design  of  the 
family.  These  facts  were  not  disputed.  If,  as  a  mattoi  of 
£Eict,  Preston  was  led  to  believe,  by  or  without  any  representa- 
tion on  the  subject  on  the  part  of  young  Morton,  tta^  the  lat- 
ter was  the  owner,  it  is  difficult  to  conceive  how  any  such 
belief,  under  the  actual  circumstances,  could  avail  him  as  a 
defense  against  the  claim  of  the  true  owner. 

It  ajypears  that,  at  the  very  time  of  the  arrangement,  Mor* 
.  ton  had  not  the  evidence  of  ownership  sometimes  implied  by 
possession;  and  it  is  manifest  that  the  instrument  was  not  so 
indorsed  for  the  purpose  of  transfer  as  to  answer  the  require- 
ments of  the  law  merchant  regulating  the  mode  of  transfer 
of  commercial  paper.  The  certificate  was  issued  to  Julius  D. 
Morton,  but  the  indorsements  consisted  only  of  the  names  of 
his  ^dow  and  children.  If  it  be  admitted,  therefore,  that  the 
certificate  had  the  same  negotiable  qualities  which  belong  to 
commercial  paper,  and  required  no  greater  or  other  formalities 
to  work  a  change  of  title,  which  is  tiie  utmost  that  has  been 
claimed  for  it,  it  is  evident,  I  think,  that  the  indorsement  in 
question  was  not  such  as  thereupon  to  make  the  legal  title  pass 
by  delivery. 

The  form  and  nature  of  the  indorsement  were  apparently 
insufficient  to  work  a  technical  transfer  of  the  legal  title,  and 
to  see  this  was,  in  legal  contemplation,  to  know  it. 

It  seems  to  me,  therefore,  that  the  circumstance  that  young 
Morton  never  in  fact  possessed  any  authority  to  sell  or  pledge 
the  certificate,  and  neither  had  possession  nor  the  right  to  it, 
and  the  additional  circumstance  that  the  indorsement,  as  it 
stood  upon  the  i>aper,  was  prima  ffieie  insufficient  to  pass 
the  legal  title,  completely  answer  the  claim  set  up  by  the  de- 
fense. 

Whatever  may  be  thought,  however,  of  this  view  of  the 
present  case,  the  court  are  of  opinion  that  the  case  of  CuUen  v. 
(yHaraj  4  Mich.  132,  which  was  decided  upon  much  considera- 
tion, and  from  which  we  see  no  reason  to  depart,  is  decisive  of 
the  most  material  questions  presented  by  this  record. 

In  that  case,  O'Hara,  as  administrator  of  Ann  O'Brien, 
brought  trover  against  CuUen  to  recover  for  the  conversion 
of  gold  coin  amounting  to  $686. 
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The  Bubstantial  facts  were,  that  the  plamtlff 's  intestate  died 
in  November,  1848,  in  possession  of  the  coin,  and  without  hay- 
ing made  any  will;  that  during  her  last  sickness  she  stated  to 
her  attendant,  one  Catharine  Vanghan,  that  the  principal  part 
of  the  property  in  her  possession  belonged  to  the  estate  of  her 
brother,  one  James  O'Brien,  who  had  died  intestate  some  time 
before  in  New  York,  leaving  an  infant  child  named  Ann 
O'Brien,  his  next  of  kin  and  sole  heir,  for  whom  CuUen  was 
guardiai,  and  that  upon  the  death  of  Ann  O'Brien,  the  elder, 
her  attendant,  Catharine,  delivered  to  CuUen  this  coin  in  ques- 
tion. It  was  also  proved  that,  in  September,  1849,  when 
O'Hara  and  Cullen  were  aware  of  all  the  facts  and  of  the 
claims  of  each,  the  former,  in  his  individual  capacity,  bor- 
rowed of  the  latter  two  hundred  dollars  of  the  coin  in  dispute, 
and  gave  his  bond  and  mortgage  to  secure  its  repayment,  and 
that  the  mortgage  had  been  foreclosed  when  the  trover  suit  was 
tried.  O'Hara,  as  administrator,  demanded  the  coin  of  Cullen, 
who  refused  to  deliver  it.  It  did  not  appear  that  any  admin- 
istrator had  been  appointed  on  the  estate  of  James  O'Brien. 

On  the  trial,  Cullen  requested  the  court  to  charge  the  jury 
that  the  plaintiff,  by  loaning  the  two  hundred  dollars  from  Cul- 
len, and  giving  his  bond  and  mortgage  therefor,  was  estopped 
from  maintaining  the  action;  and  that  if  the  jury  believed 
that  any  part  of  the  money  was  in  the  plaintiff's  possession 
at  the  commencement  of  the  action,  the  plaintiff  was  not  enti- 
tled in  any  event  to  their  verdict  for  such  portion. 

The  court  refused  to  charge  as  requested,  but  stated  to  the 
jury,  in  substance,  among  other  things,  that  if  the  money  be- 
longed to  the  estate  of  James  O'Brien,  and  was  taken  possee- 
sion  of  and  held  by  Ann  O'Brien,  in  opposition  to  the  rights  of 
the  heir,  her  right  to  possession  passed  to  the  plaintiff  as  her 
administrator,  and  that  the  latter  could  be  held  accountable 
only  to  an  administrator  of  James  O'Brien,  and  not  to  his 
heir. 

The  case  having  been  brought  here,  it  was  deliberately  de- 
termined by  this  court  that  the  loan  of  two  hundred  dollars  of 
the  money  in  controversy,  having  been  made  by  O'Hara  in  his 
individusJ  capacity,  did  not  estop  him  from  asserting  his  right 
to  the  money  as  administrator;  that  the  possession  of  the  two 
hundred  dollars  obtained  by  the  loan  in  no  manner  impaired 
his  right  to  maintain  trover  for  it,  in  his  representative  char- 
acter, against  the  defendant;  and  that  the  loan  made  itself 
was  as  much  a  conversion  as  if  it  had  been  to  a  third  person. 
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It  was  likewise  held  that,  under  our  law,  when  one  dies  in- 
testate, the  title  to  his  personal  property  does  not  go  to  the 
next  of  kin,  hut  remains  in  abeyance  until  administration 
granted,  and  then  vests  in  the  administrator,  as  of  the  time  of 
the  death  of  the  intestate,  and  that  the  next  of  kin  becomes 
entitled  only  after  administration,  and  then  simply  to  the  sur- 
plus remaining  after  the  debts  of  the  intestate  and  expenses  of 
administration  are  paid. 

It  was  also  decided  that  when,  in  consequence  of  the  death 
of  the  owner,  another  is  clothed  with  the  possession  of  personal 
property  and  assumes  control  of  it,  such  casual  possessor  be- 
comes responsible  for  the  property,  and  may  maintain  the 
ordinary  legal  remedies,  trover  included,  to  defend  it,  and  for 
self-protection;  and  further,  that  the  administrator  of  such  pos- 
sessor may  sue  in  trover  for  a  conversion  done  after  the  death 
of  the  latter  and  before  the  appointment  of  the  former. 

As  we  are  satisfied  that  the  principles  thus  asserted  afford 
a  perfect  answer  to  the  leading  points  presented  by  the  de- 
fense, and  accepted  by  the  court  below,  we  do  not  deem  it 
necessary  to  quote  the  reasoning  stated  in  the  report  If,  as 
decided  in  O'Hara's  case,  his  intestate  could  have  maintained 
trover  on  her  possession,  and  he,  as  her  administrator,  was  en- 
titled to  the  same  remedy  for  a  conversion  after  her  death  and 
before  his  appointment,  it  must  be  admitted  that  the  right  of 
Mrs.  Morton,  as  administratrix  of  the  estate  owning  the  certifi- 
cate and  stock,  to  maintain  trover,  cannot  be  doubted. 

Upon  the  argument  before  us,  the  defendant  submitted  a 
point  not  yet  noticed,  but  which  we  think  may  be  disposed  of 
in  a  few  words.  He  maintained  that  if  the  transfer  by  young 
Morton  to  Preston  was  void,  it  followed  that  the  certificate 
only,  and  not  the  stock  represented  by  it,  was  converted,  and 
that  consequently  the  damages  could  only  be  nominal. 

It  is  quite  certain  that  both  parties  always  before  the  trial, 
and  thereat,  and  the  court  below  in  the  charge,  treated  the 
certificate  as  a  muniment  of  title  possessing  substantial  value, 
and  that  the  facts  clearly  show  that,  by  means  of  it,  the  de- 
fendant in  error  realized  in  cash  the  full  value  of  the  stock; 
and  we  think  it  cannot  be  maintained  that  it  had  no  other 
value  than  such  as  the  paper  gave  it.  Is  was  legally  the  sub- 
ject of  the  form  of  action  adopted  in  this  case,  and  a  judgment 
against  Preston  for  the  conversion  would  have  the  effect  to 
oonfiim  ibe  title  obtained  and  passed  by  him  to  the  stock* 
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The  judgment  of  the  court  below  is  reyersed,  with  ooeta, 
and  a  new  trial  ordered. 

The  other  justices  concurred. 


Eginnxs  aoaikst  Heir  cannot  Pbbjudiob  Surr  of  ADMnmrEAToa: 
McKmneyY,  Miller^  19  Mich.  153;  nor  can  the  doctrine  of  estoppel  be  ap- 
plied as  between  the  administrator  and  one  whom,  as  an  individual,  the  ad- 
ministrator may  have  improperly  dealt  with:  QiXhey  v.  HamUion,  22  Id.  287; 
and  see  Howard  v.  Patrick,  38  Id.  804;  but  see  Burrmo  v.  Debo,  47  Id.  244; 
aU  citing  the  principal  case. 

Troveb  will  Lis  for  Certifioatb  of  Stock,  Note,  Era:  Connor  v. 
EiOier,  73  Am.  Deo.  105,  and  note;  Ifobbina  v.  Packard,  76  Id.  134;  D  wis  v. 
Funk,  80  Id.  519.  The  principal  case  is  cited  in  DaggeU  v.  DamiB,  53  Mich. 
36,  40,  to  the  point  that  trover  wiU  lie  for  the  conversion  of  a  certificate  of 
stock. 

Thb  principal  oasb  is  also  cited  in  Darnotith  v.  Klock,  29  Mich.  295,  to 
the  point  that  title  to  personalty,  as  a  general  principle,  cannot  be  derived 
except  through  an  administration;  in  Miller  v.  Clark,  56  Id.  342,  to  the  point 
that  where  one  dies  intestate,  the  title  to  his  personal  property  remains  in 
abeyance  until  administration  is  granted  upon  his  estate,  and  then  rests  in 
the  administrator  as  of  the  time  of  his  death;  but  see  the  principal  case  dis- 
tinguished on  this  question  in  Howard  v.  Patrick,  38  Id.  801;  and  in  OA&oh  v. 
Miller,  29  Id.  358,  it  is  cited  to  the  point  that  one  who  accepts  a  promissory 
note  indorsed  by  a  third  person,  but  without  indorsement  by  the  payee,  is 
bound  to  know  that  it  would  be  open  to  defenses  which  such  indorser  might 
set  up  as  to  the  oondition  upon  which  the  indorsement  was  prooored. 


Mabston  v.  Bbashaw. 

ri8  MlCRiOAir,  8L] 

OUKTIFIOAn  OF  AOKNOWLEDaMXNT  OF  DbKD  IB  NOT  VaLID  UHLRBB  SUB- 
SCRIBED by  the  acknowledging  officer.  His  name  written  in  the  body  of 
the  certificate  is  not  sufficient. 

Ejectment.    The  facts  are  stated  in  the  opinion. 

Iscuic  Marston^  for  the  plaintiff  in  error. 

D.  B.  Duffield^  and  Oreen  and  Scofieldy  for  the  defendants  in 
error. 

By  Court,  Campbell,  J.  Plaintiff  brought  ejectment,  and 
in  order  to  show  title,  offered  to  introduce  the  record  of  a  deed 
fix)m  one  Terissa  Matevia  to  Louis  B.  Trombley,  and  to  show 
that  the  grantee  went  into  possession,  claiming  title  under  it. 
He  also  proposed  to  deduce  title  to  himself  from  this  grantee 
by  virtue  of  a  series  of  mesne  conveyances.  The  record  of 
the  first  deed  was  excluded  as  invalid,  and  the  subsequent 
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conveyances  wefe  also  ruled  out  for  various  reasons  alleged, 
and  plaintiff  was  therefore  subjected  to  an  adverse  verdict. 

The  objection  urged  against  the  record  of  the  original  deed 
in  the  chain  of  title  was,  that  it  had  no  legal  certificate  of 
acknowledgment.  The  name  of  an  acknowledging  officer  was 
inserted  with  a  proper  date  in  the  certificate  as  having  taken 
the  acknowledgment,  but  he  did  not  subscribe  it,  although  his 
name  appears  as  a  subscribing  witness.  It  is  claimed  by 
plaintiff  that  a  certificate  is  lawfully  signed,  if  the  name  is  in- 
serted in  it  by  the  proper  officer,  without  any  technical  sub- 
scribing, on  the  same  principle  which  made  a  signing  good 
under  some  clauses  of  the  statute  of  frauds,  without  a  sub- 
scribing, where  intended  to  serve  as  a  complete  execution  of  a 
written  instrument. 

We  think  the  certificate  of  acknowledgment  of  a  convey- 
ance is  not  valid  unless  subscribed.  We  believe  this  to  be  the 
only  safe  rule  on  principle,  and  we  regard  it  as  clearly  indi- 
cated by  the  words  of  the  recording  laws.  It  is  a  very  com- 
mon practice  among  conveyancers  to  insert  the  name  as  well 
as  title  of  the  acknowledging  officer  in  the  body  of  the  certifi- 
cate, and  such  certificates  are  very  frequently  prepared  before- 
hand, so  that  he  writes  nothing  but  his  signature.  If  his 
name  were  to  be  set  at  the  head  only,  there  could  be  no  safe- 
guard against  additions  to  it,  and  under  our  laws,  which  make 
records  prima  facie  evidence,  the  original  could  not  always 
serve,  or  be  found,  to  prevent  frauds  from  being  practiced  with 
comparatiye  impunity.  And  instead  of  being  judicially  in- 
formed that  certificates  have  been  commonly  used  without 
being  subscribed,  we  know  the  general  usage  to  have  been  the 
reverse.  If  such  instances  exist,  they  must  in  all  probability 
have  been  the  result  of  accident. 

We  are  not  left  to  any  doubt  on  this  subject  by  the  laws 
themselves.  Our  statutes,  which  provide  for  acknowledg- 
ment, relate  as  well  to  acknowledgments  out  of  the  htate  as 
to  those  taken  here.  The  terms  applicable  to  domestic  and 
foreign  acknowledgments  are  almost  verbally  identical.  But 
the  statute,  when'  providing  for  acknowledgment  in  other 
states,  declares  that  they  shall  not  entitle  conveyances  to  be 
recorded  without  a  certificate  by  a  proper  clerk  or  other  per- 
son, setting  forth-,  among  other  things,  that  ''the  person  whose 
name  is  subscribed  to  the  certificate  of  acknowledgment  was, 
at  the  date  thereof,  such  officer  as  he  is  therein  represented  to 
be/'  and  ^  that  he  believes  the  signature  of  such  person  sub« 
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ficribed  thereto  to  be  genuine":  2  Comp.  LawB,  sec.  2729. 
This  provision  has  existed  in  substance  from  a  very  early 
period,  and  the  legislature  evidently  took  it  for  granted  that 
all  acknowledgments  would  be  thus  subscribed.  This  is  also 
in  accordance  with  the  popular  understanding  of  the  place  of 
a  signature.  The  few  exceptions  which  have  been  recognized 
have  never  recommended  themselves  to  the  judgment  of  the 
profession,  and  no  unsubscribed  signature  has  been  allowed  to 
stand  as  valid  without  satisfactory  proof  that  the  instrument 
was  delivered  by  the  signer  as  a  binding  act,  and  intended  to 
he  complete.  There  was  never  any  genersd  presumption  of 
that  kind,  and  should  any  such  be  now  adopted,  it  could  only 
work  mischief. 

As  the  only  claim  attempted  to  be  shown  was  under  this 
deed,  and  a  possession  taken  by  virtue  of  it,  the  subsequent 
conveyance  could  be  of  no  importance  in  the  case,  if  this 
should  be  ruled  out.  We  therefore  do  not  deem  it  important 
to  consider  the  questions,  which  relate  only  to  those,  inasmuch 
as  we  think  the  court  rightly  excluded  the  first  record. 

The  judgment  should  be  affirmed  with  costs*  and  the  record 
temanded. 

The  other  justices  concurred. 


OlUiTUrAUATM  OF  ACKNOWLBDQKBNT  OF  DkKD  MOST  BX  StoKID  BT  OtflOSa: 

Note  to  LMnfftUm  ▼.  KeUelle,  41  Am.  Dec.  173. 

Thi  FBiKcaPAL  OASB  IS  CITED  in  Bigdouf  y.  Booiht  89  Mich.  Q2A,  to  tho 
poinft  that  the  tniiMr^t  of  a  jiutioe's  jadgmsnt  Bhould  be  offioially  vgnad  1^ 
Irim.    It  is  not  enough  that  his  name  appean  in  the  body  of  the  ogtMoate, 


Byan  v.  Bbown. 

[18  MiosEOAir,  IML] 

▼OLVflTABT   DiSD,  WTTBOVT   OoStODKBLASIOV^   CAH   OKbT   BB  AfOOIBD  1^ 

some  one  haying  equities  against  it. 

OwNXBSHip  OF  Lakdb  utob  Strxam  Bxtbmbs  ovxb  ira  Bid  to  the  middle 
of  the  stream,  unless  clearly  confined  within  less  limits  by  the  terms  of 
the  grant;  and  the  complete  control  of  the  use  of  snoh  land  ooyered  with 
water  is  in  the  riparian  owner,  except  so  far  as  limited  sad  qualified  by 
SQch  rights  as  belong  to  the  public  at  large,  to  the  nayigation,  and  such 
other  use,  if  any,  as  appertains  to  the  publio  oyer  the  water. 

UanBD  Statu  did  vot  akd  could  not  Giys  Statb  of  MicmoAli  Abt 
OoNTBOL  oyBB  Pbiyatb  Pbopbbtt,  under  10  United  States  Statates  at 
LugSb  86,  granting  the  state  a  strip  of  land  for  canal  purposes  thnngh 
thB  military  reseryation  at  Sanlt  Ste.  Marie. 
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Btate  oak  onlt  Mazntaih  Proprietart  RiQBra  OVER  Lasvb,  upon  prool 
of  a  yalid  grant,  or  legal  appropriation  upon  an  inqii«t  in  form  of  law. 

Sault  Str.  Maris  Canal  Board  have  Such  Control  over  Cakal  akb 
ira  Affroaohbs  as  to  be  authorixed  to  remove  nich  obstmotions  as  are 
unlawful;  but  they  have  no  such  judicial  authority  as  to  make  their 
finding  conclusive  upon  the  fact  of  illegality,  and  if  they  interfere  with 
private  rights,  they  act  at  their  peril,  and  are  responsible  for  their  con- 
duct. 

■sBonoHs  ST  Riparian  Owners  in  Waters  whose  Beds  are  Pubuo 
Propertt  are  UnlawtdXi,  not  because  they  are  nuisances,  in  the 
proper  sense  of  the  term,  but  because  they  are  encroachments  on  the 
public  domain;  but  where  the  ownership  is  private,  and  the  public  rights 
are  simply  easements  or  privileges,  the  owner  may  use  the  beds  as  he 
pleases,  so  long  as  it  does  not  injuriously  alfoct  the  public  enjc^yment} 
and  his  use  is  yrima  /ode  lawfuL 

Extent  to  Which  Private  Improvements  in  Natural  WATBROOOBSEi 
is  Compatible  with  Pubuo  Use  must  depend  upon  drcumstaaoes^  and 
always  be  a  question  of  fact. 

Right  op  Public  bob  Pubposbs  of  Navigation  must  be  Afpubteeabt 
TO  Ordinabt  Means  of  Navigation;  and  it  can,  tberefora^  never  be 
unlawful  to  erect  such  wharves  and  landings  as  will  aooommodate  all 
vo— oIb  ordinarily  using  the  stream,  unless  there  are  some  ezoeptiooal 
circumstances  which  may  render  the  structures  improper. 

Bbboiions  in  River  at  Head  of  Navigation,  and  SsBviaBABLB  to  Navi- 
gation, do  not  Become  Unlawful  by  the  subsequent  opening  of  a 
canal,  which  is  in  no  sense  a  part  of  the  river,  but  an  independent  water- 
way connecting  the  river  above  the  falls  with  the  stream  below. 

Btatb  has  No  Mobe  Right  to  Interfere  with  Private  Propebtt  with- 
out Compensation,  to  make  or  improve  a  canal,  than  it  has  for  a  road 
npon  land. 

8EBBAMS  ONLT  WhIOH  ABB  WBOLLT  WITHIN  StaTB  ABB  RbFBRBBD  TO  by 

article  18^  section  4^  of  the  Michigan  constitution  of  1860,  which  dedarss 
that  "no  navigable  stream  in  this  state  shall  be  either  bridged  or  dammed 
without  authority  from  the  board  of  supervisors  of  the  proper  county." 
Bquitt  has  JuRisDionoN  TO  Restrain  Trespass  calculated  to  do  per- 
manent damage  to  the  freehold;  and  where  it  is  an  act  of  official 
oppression  by  public  officers  and  agents,  under  color  of  office^  a  lees 
grievance  constitutes  a  ground  for  interf erenoe  than  where  the  trespasi 
is  by  a  private  person. 

Bill  in  ohanceiy  for  an  injonotion.  The  Ucts  aie  ftated  in 
the  opinion. 

Dwight  Majff  aUomey^eneral^  for  the  appellants. 
Z.  8.  Trowbridge^  for  the  appellee. 

By  Court,  Campbxll,  J.  Complainant,  being  owner  of  cer- 
tain dock  property  in  the  St.  Mary's  River  at  the  foot  of  the 
rapids,  and  jnst  below  the  canal  entrance,  had  certain  cribs, 
placed  there  by  his  grantor,  intended  as  a  foundation  for  ad- 
ditional docks  on  a  line  with  the  outer  end  of  the  old  dock, 
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which  last,  after  the  canal  was  built,  had  presented  an  angle 
to  the  line  of  direction  of  the  canal.  The  new  docks,  as  pro- 
jected, were  intended  to  remove  this  angular  projection,  by 
building  a  dock  in  a  line  substantially  coinciding  in  direction 
with  the  side  of  the  canal  as  extended.  The  old  dock,  being 
at  the  head  of  river  navigation,  had  its  front  at  a  considerable 
angle  with  the  general  direction  of  the  stream,  as  the  river 
widened  out  below  the  rapids,  and  vessels  could  proceed  no 
farther  up  stream;  and  such  a  position  was  favorable  to  turn- 
ing. When  the  canal  was  opened,  vessels  entering  it  would 
pass  the  outer  point  of  the  dock,  and  at  certain  stages  of  the 
wind  might  have  found  inconvenience,  from  being  brought  in 
contact  with  the  angle,  if  of  light  enough  draught  to  approach 
it.  The  new  dock  would  have  presented  an  even  front  paral- 
lel with  the  canal  line. 

The  bill  charged  defendants  with  threatening  and  attempt- 
ing to  remove  the  cribs  and  the  extremity  of  the  original  dock, 
and  they  justified  as  authorized  to  remove  them  as  obstruo- 
tions  to  navigation,  their  authority  being  an  order  of  the  canal 
board  to  that  effect. 

The  answer  does  not  show,  and  the  proof  very  clearly  dis- 
proves the  fact,  that  the  original  or  extended  dock  would  have 
been  any  obstruction  to  the  natural  navigation  of  the  river. 
It  appears  quite  as  clearly  that  the  altered  dock  would  have 
been  more  convenient  for  shipping  after  the  canal  was  opened 
than  the  old  one.  And  the  testimony,  so  far  as  it  shows  any 
inconvenience  to  navigation  as  it  stands,  which  is  very  slight, 
shows  at  the  same  time  that  the  inconvenience  would  not  have 
arisen  except  for  the  action  of  the  defendants  in  dredging  and 
removing  the  structures  upon  the  premises  concerning  which 
the  controversy  arises.  We  think,  if  the  questions  in  the  case 
depended  on  the  existence  of  a  nuisance  in  fact  to  the  improved 
navigation,  that  the  facts  show  rather  that  a  widening  out  of 
the  canal  entrance  over  these  premises  would  be  a  desirable 
improvement,  than  that  these  docks,  as  left  to  be  maintained 
under  the  decree  of  the  court  below,  would  amount  to  such 
nuisance.  The  circuit  court  dissolved  the  injunction  as  to  the 
lower  end  of  the  proposed  addition,  which  would  have  pre- 
sented an  angle  at  the  east  end  (and  concerning  which  there 
might  have  been  more  controversy,  if  the  rights  of  the  parties 
depend  on  the  riparian  theory  asserted  by  the  defense),  and 
only  maintained  it  as  to  the  rest. 

The  answer  set  up,  but  without  any  proof  on  the  subject. 
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that  Ryan,  the  complainant,  received  his  title  from  the  former 
owner,  Warner,  without  consideration,  and  upon  a  trust  for  his 
benefit.  But  defendants  are  in  no  wise  concerned  with  such 
an  inquiry;  and  a  voluntary  deed,  without  consideration,  can 
only  be  avoided  by  some  one  having  equities  against  it:  Jack^ 
son  V.  Cleveland,  15  Mich.  94  [90  Am.  Dec.  266]. 

The  case,  therefore,  stands  upon  the  rights  of  the  complain- 
ant as  a  riparian  owner,  and  those  of  the  state  as  proprietor  of 
the  canal,  and  also  as  guardian  of  the  rights  of  the  public. 
And  the  defense  rests,  not  only  upon  a  general  denial  of  the 
rights  of  riparian  owners  to  improve  their  property  by  wharf- 
age, but  also  upon  an  assertion  of  proprietorship  in  the  state 
of  the  property  embraced  within  a  strip  four  hundred  feet  wide, 
which  is  claimed  to  extend  down  the  river  over  the  lands  in 
dispute. 

Unless  very  clearly  confined  within  less  limits  by  the  terms 
of  the  grant,  we  have  held  the  settled  law  of  this  state  recog- 
nizes every  ownership  of  lands  upon  streams  as  extending 
over  their  bed  to  the  middle  of  the  stream  when  it  is  a  river. 
Any  erection  which  can  lawfully  be  made  in  the  water  within 
those  lines,  belongs  to  the  riparian  estate.  And  the  complete 
control  of  the  use  of  sucb  land  covered  with  water  is  in  the 
riparian  owner,  except  as  it  is  limited  and  qualified  by  such 
rights  as  belong  to  the  public  at  large,  to  the  navigation,  and 
such  other  use,  if  any,  as  appertains  to  the  public  over  the 
water:  LoTTnan  v.  Benson^  8  Mich.  18  [77  Am.  Dec.  435];  Rice 
V.  Rvddiman,  10  Id.  125. 

The  complainant's  title  is  not  shown  to  have  been  restricted 
in  any  way,  except  as  it  would  thus  be  subject  to  any  rights 
of  the  public  in  the  use  of  the  stream.  And  so  far  as  the  strip 
of  four  hundred  feet  wide  is  concerned,  it  never  approached 
this  land.  It  is  granted  by  the  act  of  Congress  providing  for 
the  canal  as  a  part  of  the  lands  included  in  the  military  reser- 
vation through  which  the  canal  was  to  be  built,  the  act  giving 
the  right  of  way,  and  granting  that  width  of  land  for  its  loca- 
tion, and  that  of  the  necessary  appurtenances:  10  Laws  of 
United  States,  35,  36.  There  is  nothing  in  the  act  assuming 
to  override  any  private  rights,  or  to  include  in  this  grant  any 
land  outside  of  the  reserve.  It  had  been  for  many  years  a 
disputed  point  whether  the  state  could  cross  the  reserve  with- 
out permission,  and  if  it  could,  there  might  have  been  diffi- 
culties in  the  way  of  condemning  land,  not  being  a  part  of  the 
ordinary  domain,  but  set  apart  for  public  purposes,  and  sup- 
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posed  to  be  withdrawn  from  plenary  local  jurisdiction.  This 
grant  removed  any  doubts  upon  this  subject,  but  the  United 
States  did  not  and  could  not  give  the  state  any  control  over 
private  property.  That  is  always  subject  to  the  eminent 
domain  for  public  improvements,  and  the  state  authority  on 
that  subject  was  already  paramount;  but  in  order  to  take 
property  for  public  purposes,  it  must  be  paid  for.  And  if  the 
state  should  set  up  any  proprietary  rights  over  the  property 
involved  in  this  litigation,  they  can  only  be  maintained  upo 
proof  of  a  valid  grant,  or  legal  appropriation  upon  an  inquest 
in  form  of  law. 

The  controversy,  therefore,  is  narrowed  down  to  the  single 
inquiry  whether  the  defendants  are  justified  in  removing  the 
structures  of  complainant  as  unlawful  obstructions  to  naviga- 
ble water,  and  as  nuisances  which  they  arc  authorized  under 
the  direction  of  the  canal  board  to  abate. 

That  board  has  such  a  control  over  the  canal  and  its  ap- 
proaches as  to  be  authorized  to  remove  such  obstructions  as 
are  unlawful.  But  they  have  not,  and  could  not  have,  any 
such  judicial  authority  as  to  make  their  finding  of  any  con- 
clusiveness whatever  upon  the  fact  of  illegality.  Such  action 
must  be  had  at  their  peril,  and  can  never  justify  themselves 
or  others  in  interfering  with  any  rights  lawfully  existing. 
They  become  wrong-doers  as  soon  as  they  attempt  to  interfere 
with  private  property  lawfully  existing  where  they  assail  it. 

The  defendants  claim  that  this  property  was  in  fact  unlaw- 
fully placed  in  the  stream,  and  within  the  jurisdiction  of  the 
board  to  remove.  And  it  is  asserted  that  every  erection  in 
the  water  is  unlawful,  as  interfering  with  the  right  of  naviga- 
tion, which  extends  over  the  whole  stream  to  the  shore. 

In  those  waters  whose  beds  are  public  and  not  private  prop- 
erty, erections  by  riparian  owners  are  unlawful,  not  because 
they  are  nuisances  in  the  proper  sense  of  the  term,  but  because 
they  are  encroachments  on  the  public  domain,  and  they  are 
as  unauthorized  as  would  be  the  erection  of  houses  or  barns 
upon  public  land  away  from  the  water  by  an  adjoining  land- 
holder. But  where  the  ownership  is  private,  and  the  public 
rights  are  simply  easements  or  pri\'ilcges  upon  it,  the  ownei 
may  do  what  he  pleases,  so  long  as  it  does  not  injuriousl}^ 
afiect  the  public  enjoyment.  On  land,  where  roads  are  laid 
out  of  a  prescribed  width,  the  law  or  the  authorities  having  de- 
termined that  width  to  be  desirable,  the  riglit  to  encroach  upon 
the  way  cannot  be  very  extensive.     But  where  the  way  exists 
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in  a  watercourse,  whose  boundaries  are  variable,  and  laid  down 
without  human  intervention,  the  extent  to  which  private  im* 
provements  are  compatible  with  the  public  use  must  depend 
upon  circumstances,  and  must  always  be  a  question  of  fact. 
The  owner's  use  is  lawful  until  shown  to  be  unlawful.  It  i» 
plain  enough  that  there  are  streams  which  cannot  safely  be 
encroached  upon  at  all,  while  there  are  others  so  considerable 
that  they  could  not  be  appreciably  injured  by  a  very  extensive 
system  of  dockage,  or  other  erections  in  their  beds. 

The  rights  of  the  public  for  purposes  of  navigation  must  be 
appurtenant  to  the  ordinary  means  of  navigation.  Small 
boats  can  land  where  large  ones  do,  but  large  ones  cannot  go 
where  small  ones  can.  It  would  be  absurd  to  apply  rules  ta 
the  enjoyment  of  rights  of  navigation,  as  if  canoes  and  scows, 
instead  of  ships  and  steamers,  did  the  business  of  the  coun- 
try. If  wharves  and  similar  conveniences  were  not  allowed 
upon  pur  large  streams,  the  shipping  business  would  become 
practically  worthless.  It  can  never  be  unlawful  for  a  land- 
owner to  make  such  wharves  and  landings  as  will  accommo- 
date all  vessels  ordinarily  using  the  stream,  unless  there  are 
some  exceptional  circumstances,  as  narrows,  bends,  or  the  like, 
which  may  in  particular  cases  render  his  structures  improper. 
Then  the  private  right  must  yield  to  the  public  right.  Bui 
where  they  do  not  conflict,  there  is  no  wrong  done. 

In  the  case  before  us,  the  original  wharf  went  out  into  the 
stream  as  far  as  the  proposed  extensions.  No  vessel  could 
pass  above  it,  as  it  was  just  below  the  rapids,  and  was  thf  *^\- 
treme  upper  limit  of  navigation.  For  all  practical  purposes 
the  navigable  stream  began  there. 

It  is  admitted  that  before  the  canal  was  built,  the  wharf  was 
a  necessity,  and  operated  as  a  very  great  convenience  to  ves- 
sels. And  from  the  end  of  the  wharf  to  the  old  shore-line^ 
even  if  it  had  been  deep  water,  the  space  was  not  more  than 
an  ordinary  steamer's  length,  while  in  fact  the  proof  shows 
that  it  approached  shoal  water  so  nearly  that  at  that  point 
the  water,  which  was  deeper  lower  down,  was  too  shallow  ta 
accommodate  large  vessels.  There  was  nothing  which  could 
be  called  navigable  water  available  above  it. 

This  structure  being  lawful,  and  any  additions  which  could 
have  been  made  to  it  above  being  in  no  way  adapted  to  inter- 
fere with  navigation,  the  state  undertook,  not  to  improve  the 
navigation  of  the  river,  which  practically  ended  there, — the 
Sault  being  an  insurmountable  obstacle, — but  to  make  an 
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artificial  watercourse  in  the  shape  of  a  canal  to  connect  the 
waters  above  the  falls  with  the  stream  below.  This  canal  is 
in  no  sense  a  part  of  the  riyer.  It  is  as  distinct  from  it  as 
if  the  waters  it  connects  were  two  separate  streams.  The 
rapids  severed  the  upper  and  lower  waters  as  effectually  as 
if  they  flowed  in  different  channels.  The  canal  is  an  inde- 
pendent water-way,  like  a  turnpike,  which  can  only  be  used 
upon  such  conditions  as  the  state,  under  the  congressional 
grant,  might  lawfully  impose.  The  premises  in  question  are 
not  within  it,  and  have  never  been  assumed  under  the  eminent 
domain  for  public  use.  The  erections  are  not  charged  in  the 
answer  to  obstruct  any  but  canal  navigation,  and  the  proofs 
show  that  such  is  the  only  effect,  so  far  as  they  are  obstruc- 
tions at  all. 

The  state  has  no  more  right  to  interfere  with  private  prop- 
erty without  compensation,  to  make  or  improve  a  canal,  than 
it  has  for  a  road  upon  land.  And  if  the  canal  entrance  is 
desired  to  be  made  wider,  and  the  widening  is  over  private 
property,  which,  in  the  absence  of  the  canal,  could  have  been 
kept  improved  without  any  impropriety,  the  state  may  un- 
questionably have  it  condemned  by  some  process  of  law  pro- 
vided for  the  purpose,  or  may  purchase  it  of  the  proprietor; 
but  it  cannot  be  taken  arbitrarily.  It  is  as  much  the  owner's 
freehold  as  if  it  were  upland. 

it  was  suggested  on  the  argument  that  these  improvements 
were  prohibited  by  section  4,  article  18,  of  the  constitution  of 
1850.  which  declares  that  '^  no  navigable  stream  in  this  state 
shall  be  either  abridged  or  dammed  without  authority  from 
the  board  of  supervisors  of  the  proper  county,  under  the  pro- 
visions of  law." 

The  constitution,  as  reported  in  its  several  stages,  and  as 
published,  with  the  joint  certificates  of  the  secretary  of  state 
and  Mr.  Swegles,  principal  secretary  of  the  convention,  as 
having  been  enrolled  and  signed,  uses  the  word  "  bridged " 
instead  of  ^'  abridged,"  which  latter  is  a  word  not  commonly 
used  in  such  connection:  Convention  Debates,  xxxvii.,  828, 
830,  831,  909. 

Whichever  may  be  the  correct  reading,  it  is,  we  think,  plain 
that  this  provision  refers  only  to  such  streams  as  are  wholly 
within  the  state,  and  which,  at  any  given  point,  must  be 
under  the  control  of  one  or  more  boards  of  county  officers,  in- 
stead of  in  part  subject  to  the  jurisdictionof  a  foreign  countryi 
with  which  no  board  of  supervisors  could  lawfully  treat,  or 
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hold  any  official  intercourse.    The  provision  was  adopted  bm 
relating  solely  to  our  internal  police,  where  the  authorities,  • 
acting  under  state  law,  could  entirely  regulate  the  use  of  the 
stream  for  the  purposes  proposed. 

It  was  also  claimed  that  the  injury  complained  of  was  not 
such  as  to  authorize  the  interference  of  a  court  of  equity.  But 
where  a  trespass  is  calculated  to  do  permanent  damage  to  the 
freehold,  the  jurisdiction  has  always  been  exercised;  and  the 
circumstances  of  this  case  show  that  the  injury  must  be  very 
serious,  if  permitted.  It  is  not  necessary  to  consider  the  in- 
solvency of  the  defendants,  for  the  remedy  does  not  depend 
upon  it.  The  case  also  involves  an  abuse  of  authority  by 
public  officers  and  agents,  under  color  of  office;  and  ever  since 
the  case  of  Osbom  v.  Bank  of  United  SiateSj  9  Wheat.  738,  it 
has  been  held  that  such  official  oppression  would  make  it 
proper  to  interfere  upon  a  less  grievance  than  would  justify 
proceedings  on  private  misconduct,  for  reasons  that  are  too 
obvious  to  require  explanation.  But,  as  before  stated,  the  in- 
jury itself  is,  in  this  case,  such  as  to  give  jurisdiction,  inde- 
pendent of  the  position  of  the  actors. 

As  complainant  has  not  appealed,  we  cannot  consider  the 
propriety  of  the  decree  dissolving  the  injunction  as  to  the 
cribs  below  the  old  dock.  But  the  decree  as  made  against 
the  defendants  must  be  affirmed,  with  costs. 

Christiancy  and  Graves,  JJ.,  concurred. 

CooLEY,  C.  J.,  did  not  sit,  having  been  of  counsel. 


VOLITNTABT  DkEI>  CAN  ONLT  BE  AVOIDED  BT  SoifX  OnB  HAVDf O  EQUmBa 

AOAnvffT  It:  Jadcwn  v.  Cleveland^  90  Am.  Dec.  266;  and  see  Dcaridaon  v.  Lit- 
tie,  60  Id.  81. 

Riparian  Propriktor  is,  in  General,  Entitlbd  to  Land  to  Middlb 
OF  Fresh- WATER  Stream:  Walher  v.  Shepardaon,  65  Am.  Deo.  324,  and  notoj 
Larman  v.  Benson,  77  Id.  435;  Jihodes  v.  WkUekead,  84  Id.  631;  Bhmnkiger  v. 
PeopUj  95  Id.  495;  Berry  y,  Snyder,  96  Id.  219;  but  see  Mowmgahela  Bridge 
Co.  V.  Kirk,  84  Id.  527;  Bainbridge  v.  Sherlodc,  95  Id.  644;  subject  to  the 
easement  of  navigation  of  the  public:  Davie  v.  Winshw,  81  Id.  573,  and  note; 
Ensminger  v.  PetypU,  95  Id.  495;  Berry  v.  Snyder,  96  Id.  219,  226;  and  may 
erect  wharves,  if  he  does  not  thereby  injuriously  afifect  the  rights  of  the  pub- 
lic: WaOcer  v.  Shepardson,  65  Id.  324;  Eneminger  v.  People,  95  Id.  495;  Bain- 
bridge V.  Sherlock,  95  Id.  644;  and  see  City  qf  J^eraonvUle  v.  Louismlle  etc 
Ferry  Co,,  89  Id.  495;  compare  Dana  v.  Jackaon  Street  Whar/Co.,  89  Id.  164. 
The  principal  case  is  cited  as  follows  on  these  points:  A  riparian  proprietor 
owns  to  the  center  of  the  stream:  Waieon  v.  Peters,  26  Mich.  517;  MaxweU 
V.  Bay  aty  Bridge  Co,,  41*  Id.  466;  Backue  v.  City  qf  Detroit,  49  Id.  114;  and 
is  entitled  to  every  beneficial  use  thereof,  subject  to  the  public  easement  in 
▲X.  Die.  Vol.  C— 11 
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the  same:  Fleieher  v.  Thunder  Bay  River  Boom  Co,,  51  Id.  284;  but  where 
lot!  do  not  border  on  the  Btream  at  all,  this  oommon-law  rule  haa  no  appUoa- 
tion:  TTotoofi  v.  Peters,  26  Id.  617. 

TKESPASSsa,  WHEN  ENJOINED  IN  Equitt:  See  Schurmeier  v.  St.  Paul  etc. 
B.  B.,  83  Am.  Dec.  770;  Muaaelman  v.  Marquis,  89  Id.  637;  Mayor  etc,  qf 
Frtderkk  v.  Chroshen,  96  Id.  691.     Equity  will  enjoin  the  commiaaion  of 
treapaaaes  which  would  work  irreparable  injury:  Conrad  v.  Smith,  32  Biicfa. 
436,  dting  the  principal  caae;  and  aee  also  Upjohn  ▼.  Board  ^f  HeaUh  qf 
Towmhip  qf  BkhUmd^  46  Id.  646,  citing  the  principal  caae. 


Lb  Roy  v.  Bast  Saginaw  City  Railway. 

[IS  MiCHieA.N,  288.1 

OOBPORATIOK  a  ExxHPT  FROM  All  Othxr  Taxes,  where,  by  the  lawa 
under  which  it  is  incorporated,  it  is  required  to  pay  a  certain  annual 
■peoifio  tax  on  ita  paid-in  capital,  to  be  '*  in  lien  of  all  other  taxea  upon 
all  the  property  of  aaid  company." 

Statotb  or  Michigan  Protidino  that  No  Replevin  bhall  Lib  for  any 
property  taken  by  virtue  of  any  warrant  for  the  collection  of  any  tax, 
aaaeaament,  or  fine,  in  pursuance  of  any  law  of  thia  state,  must  be  con- 
atrued  aa  applying  only  to  cases  in  which  a  valid  tax  might,  by  legal 
poeaibility,  have  been  imposed  and  collected  by  regular  and  proper  pro- 
ceeding under  aome  statute  authority. 

Tax  Warrant,  Reoulak  on  its  Face,  will  not  Afvord  Tax  Collector 
Protection  in  an  action  of  replevin  for  property  levied  upon  and  taken 
by  him  to  satisfy  unauthorized  taxea,  although  it  would  protect  him 
from  personal  responsibility  as  a  trespasser  or  wrong-doer. 

AonoM  or  Replevin  is  Always  in  Dbtinbt,  under  the  statute  of  Michi- 
gan, whether  the  taking  be  wrongful  or  not;  'and  where  the  taking  is 
wrongful,  and  the  plaintiff  establishes  his  right  to  the  property,  tha 
action  cannot  be  defeated  by  a  failure  to  make  a  prior  demand. 

Replevin.    The  facts  are  stated  in  the  opinion. 

B.  J.  Brown,  for  the  plaintiff  in  error. 
Webber  and  Smith,  for  the  defendant  in  error. 

By  Court,  Christiancy,  J.  This  was  an  action  of  replevin, 
brought  by  defendant  in  error,  a  corporation  organized  under 
chapter  71  of  the  Compiled  Laws  (to  provide  for  the  construc- 
tion of  train  railways),  and  the  acts  of  1861  and  1863  amend- 
atory thereof,  against  the  plaintiff  in  error,  who  was  marshal 
and  collector  of  taxes  of  the  city  of  East  Saginaw,  who  had 
levied  upon  and  taken  the  property  in  question  under  war- 
rants attached  to  his  rolls,  to  satisfy  state  and  county  taxes, 
as  well  as  certain  city  and  local  taxes  assessed  against  the 
defendants  in  error. 
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The  affidavit  on  behalf  of  the  company  upon  which  the  writ 
of  replevin  issued  was,  that  the  property  "  had  not  been  taken 
for  any  tax,  assessment,  or  fine  levied  by  virtue  of  any  law  of 
this  state,  nor  seized  under  any  execution  or  attachment 
against  the  goods  and  chattels  of  said  East  Saginaw  City  Rail- 
way, liable  to  execution,"  etc. 

By  the  act  under  which  the  defendant  in  error  was  incor- 
porated, the  corporation  was  required  to  pay  annually  a  spe- 
cific tax  of  one  half  of  one  per  cent  on  the  whole  amount  of 
its  capital  paid  in,  which  was  to  be  paid  to  the  state  treasurer 
on  the  first  Monday  of  July  in  each  year.  The  specific  tax 
(with  which  the  assessor  and  collector  of  taxes  had  nothing 
to  do,  and  no  power  to  assess  or  collect)  is  by  the  statute  de- 
clared to  be  '^  in  lieu  of  all  other  taxes  upon  all  the  property 
of  said  company." 

This  is  a  public  law,  of  which  all  are  bound  to  take  notice. 
We  are  aware  of  no  law,  and  have  been  referred  to  none, 
under  or  by  virtue  of  which  the  tax  assessed  upon  this  com- 
pany (and  which  the  defendant  below  was  by  his  warrant 
commanded  to  collect)  could  have  been  imposed. 

But  it  is  insisted  by  the  plaintiffs  in  error  that  the  action  of 
replevin  for  the  property  thus  taken  by  him  is  forbidden  by 
section  4  of  chapter  152  of  the  Compiled  Laws. 

This  section  enacts  that  "  no  replevin  shall  lie  for  any  prop- 
erty taken  by  virtue  of  any  warrant  for  the  collection  of  any 
tax,  assessment,  or  fine,  in  pursuance  of  any  law  of  this  state." 

The  main  object  of  this  statute  would  seem  to  have  been  to 
prevent  delays  in  the  collection  of  the  public  revenue,  and  to 
drive  parties  claiming  property  seized  for  the  payment  of 
taxes,  etc.,  to  some  other  remedy  which  should  not,  during 
the  litigation,  prevent  the  prompt  collection  of  the  tax:  People 
▼.  Albany,  7  Wend.  485;  O'ReiUy  v.  Oood,  42  Barb.  521;  SiiUs 
V.  Griffith,  3  Yeates,  82. 

To  construe  this  provision  as  intended  to  apply  only  to 
cases  in  which  the  taxes — for  which  the  property  has  been 
taken-— have  been  imposed  by  authority  of  and  full  compli- 
ance with  the  jstatute  authorizing  any  particular  taxes,  so  as 
to  render  it  a  valid  tax,  in  pursuance  of  such  statute,  would 
be  to  make  the  question  of  the  maintenance  of  the  replevin 
depend  in  all  cases  upon  the  validity  of  the  tax  to  be  deter- 
mined upon  the  trial;  and  this  would  make  the  statute  forbid 
only  those  actions  of  replevin  which  must  equally  have  failed 
without  the  statute.    On  the  other  hand,  to  construe  the  stat- 
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ute  as  appl3dng  to  a  case  in  which  there  is  no  statute  authority 
for  the  assessment  and  collection  of  any  tax  by  the  officers 
who  may  have  undertaken  to  assess  or  collect  one,  and  where 
no  possible  proceeding  of  such  officers  could  have  given  them 
authority  to  impose  or  collect  any  tax  under  any  statute  of 
the  state  (or  to  a  case  where  the  property  of  some  other  per- 
son than  the  party  taxed  has  been  seized),  would  be  to  extend 
the  statute  to  cases  which  do  not  come  within  its  spirit  or 
intent. 

This  provision  must,  therefore,  be  construed  as  applying 
only  to  cases  in  which  a  valid  tax  might,  by  legal  possibility, 
have  been  imposed  and  collected  by  regular  and  proper  pro- 
ceeding under  some  statute  authority.  In  this  latter  class  of 
cases,  this  provision  would  prohibit  the  action  of  replevin, 
though  the  statute  authority  might  not  have  been  fully  com- 
plied with,  and  the  proceedings  might  have  been  so  far  irregu- 
lar as  to  defeat  a  sale  of  real  estate  sold  for  such  taxes. 

It  is  urged,  however,  by  the  plaintiff  in  error,  that,  though  ha 
may  have  been  bound  to  know  the  law,  he  was  not  bound  to 
know  the  facts  which  did  not  appear  on  his  rolls  or  warrants; 
that  these  did  not  show  that  the  party  taxed  was  a  corporation, 
that  it  might  have  been  a  copartnership, — a  fact  to  be  deter- 
mined by  the  assessors;  and  they  having  taxed  the  defendant 
on  the  rolls,  he  was  bound  to  suppose  the  assessors  had  deter- 
mined that  the  company  was  not  a  corporation,  but  a  private 
association  or  partnership,  and  that  he,  the  collector,  was  there- 
fore protected  by  his  warrants,  which  were  regular  on  their 
face,  not  disclosing  the  illegality. 

But  the  protection  afforded  on  this  ground  does  not  go  far 
enough  to  avail  the  collector  in  this  action  of  replevin.  It 
goes  only  to  the  extent  of  protecting  him  from  personal  respon* 
sibility  as  a  trespasser  or  wrong-doer.  It  cannot  be  made  the 
foundation  of  a  right  or  claim  against  others,  nor  confer  any 
right  of  or  to  property,  which  alone  is  in  issue  in  an  action  of 
replevin.  This  point  was  expressly  decided  in  Beach  v.  BoU" 
ford,  1  Doug.  (Mich.)  199  [40  Am.  Dec.  45]. 

As  to  the  point  raised  by  the  plaintiff  in  error,  that  no  de- 
mand for  the  property  having  been  made  before  suit,  this  must 
be  treated  as  an  action  of  replevin  in  the  cepit,  which  will  only 
lie  where  trespass  would  lie,  it  is  sufficient  to  say  that  the  ac- 
tion of  replevin,  under  our  statute,  is,  in  form,  always  in  the 
detinetf  whether  the  taking  be  wrongful  or  not;  and  that  whert 
the  taking  was  wrongful  ae  against  the  plaintiff,  and  he  estab* 
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lishes  his  right  to  the  property,  his  action  cannot  be  defeated 
by  the  failure  to  make  a  prior  demand,  each  failure  not  going 
to  the 'right  of  action.  This  was  so  held  by  this  court  in  Trudo 
V.  Andersoriy  10  Mich.  357,  369,  370  [81  Am.  Dec.  795]. 

The  judgment  of  the  circuit  court  must  be  affirmed,  with 
costs. 

The  other  justices  concurred. 


Chastxb  FBOYiDiNa  voB  Exemption  tbok  Tazatiom  ov  Fbopbktt  of 
CoBFORATiON,  EFFECT  or:  See  MoU  V.  Permsylvama  R,  R.^  72  Am.  Dec  664, 
and  note;  8taU  ▼.  Bamh  qf  Smyrna,  73  Id.  699,  and  note. 

Tax  Warrabt,  Rboular  on  rrs  Face,  Pbotbcts  Officer:  Note  to  ScmO' 
eoolr,  Broughion,  21  Am.  Dec.  190;  Ford  v.  Clough,  23  Id.  613;  Sprague  ▼. 
Bkrhard,  60  Id.  393,  and  note.  The  principal  case  is  cited  to  this  effect  in 
Bird  V.  PerHw,  33  Mich.  32. 

DxMANDi  WHEN  Nboessart  IN  REPLEVIN:  See  Trudo  V.  Andernon,  81  Am. 
Dee.  795;  Butters  v.  Ilaughwout,  89  Id.  401;  Oleaon  v.  Merrill,  91  Id.  428. 
The  action  of  replevin  originally  was  confined  to  a  wrongful  distress  or  tak- 
ing; and  no  demand  was  ever  necessary  in  such  a  case:  Adams  v.  Wood,  61 
Mich.  413,  citing  the  principal  case. 

The  principal  case  is  citsd  in  Morrison  v.  Cole,  30  Mich.  105,  to  the 
point  that  an  execution,  if  regular  upon  its  face,  will  protect  the  officer  when 
proceeded  against  as  a  wrong-doer,  but  it  cannot  be  made  the  basis  of  a 
claim  of  right  to  the  property  seized,  without  proof  of  a  valid  judgment;  in 
Mathews  v.  Denamore,  43  Id.  465,  to  the  point  that  the  first  step  in  an  offi- 
cer's justification  is  to  show,  not  merely  a  writ,  but  a  valid  writ;  in  McCoy  v. 
Anderson,  47  Id.  505,  EiU  v.  Wright,  49  Id.  231,  to  the  point  that  the  prohi- 
bition of  section  6729,  Michigan  Compiled  Laws,  against  bringing  replevin 
for  property  taken  under  a  tax  warrant,  does  not  apply  where  there  was  no 
jurisdiction  to  levy  the  tax,  or  where  the  levy  is  unlawful  on  its  face;  and 
w^PMm  V.  Kmtmger.  2  Abb.  102. 


AbELL    V.    MUNSON. 

[IS  MlcmOAM,  806.] 

HiAKnro,  ExTBiTT,  Ain>  Truth  of  Repre8entation8  mat  be  Pbopeklt 
Lkft  to  Jubt,  where  there  is  evidence  that  a  party,  on  transferring  the 
note  of  a  third  person,  represented  it  to  be  "as  good  as  cash,  and  that 
the  maker  was  perfectly  responsible,"  and  also  that  it  was  understood 
that  the  note  was  not  to  be  presented  at  once. 

OoET&Acr  Reqihred  bt  Statute  op  Fbauds  to  be  m  Wbitino  cannot 
BB  Subsequbbtlt  Mobipibd  bt  Parol;  and  where  the  time  of  per- 
formance is  fixed  by  such  contract,  there  can,  therefore,  be  no  inquiry, 
concerning  a  reasonable  time  for  performance. 

BfZDXNOi  OE  Value  of  Land  Shortlt  after  It  should  have  been  Gon* 
tbtxd  18  ApmimtbTiE  to  show  what  its  value  was  at  that  time,  in  an 
nction  for  breach  of  oontract  to  convey. 
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Action  to  recover  damages  for  not  conveying  certain  land 
according  to  contract.    The  opinion  states  the  facts. 

Moore  and  OriffiUf  and  H.  Bolus,  for  the  plaintiff  in  error. 

H.  M,  and  W.  E.  Cheever^  and  Vining  and  Minnock^  for  the 
defendant  in  error. 

By  Court,  Campbell,  J.  Munson  sued  Abell  for  not  con- 
veying certain  property,  according  to  agreement.  The  defense 
was,  that  the  agreement  was  obtained  by  fraud,  and  without 
consideration,  and  also  that  there  had  been  no  default,  or 
none  which  had  not  been  waived  by  subsequent  agreement. 

The  consideration  paid  in  advance  was  a  note  against  one 
Philetus  Howe.  Abell  claimed  and  testified  that  Munson 
represented  this  note  to  be  "  as  good  as  the  cash,  and  that  the 
maker  was  perfectly  responsible."  He  testified  further,  that 
Munson  desired  him  not  to  call  upon  Howe  for  three  or  four 
months.  He  further  testified  to  calling  on  Howe,  and  being 
informed  by  him  of  his  insolvency,  and  to  several  interviews 
with  Munson  in  regard  to  the  matter,  and  to  a  joint  inter- 
view of  both  with  Howe.  Howe's  testimony  showed  that  he 
was  not  insolvent. 

It  is  unnecessary  to  refer  at  length  to  the  facts  on  this  part 
of  the  case,  as  the  charges  show  suflBciently  upon  what  foot- 
ing the  court  left  it. 

The  judge  charged  that  no  recovery  could  be  had  if  the 
note  was  taken  on  Munson's  representations,  and  if  those 
representations  were  untrue,  whether  he  knew  their  untruth 
or  not.  He  told  the  jury  that  it  was  for  them  to  determine 
what  was  meant  by  the  representations  sworn  to,  and  that 
Abell  had  a  right  to  rescind  within  a  reasonable  time  for  fraud, 
if  existing,  and  that  he  would  not  be  prejudiced  by  any  delay 
in  rescinding  caused  by  the  fault  of  Munson.  What  was  rea- 
sonable time,  he  left  to  the  jury,  under  the  circumstances, 
there  being  directly  contradictory  testimony  upon  all  these 
points. 

The  ruUngs  of  the  court  in  these  matters  were  quite  as  lib- 
eral as  Abell  could  ask.  They  were  some  of  them  based  on 
assumptions  which  contradicted  the  written  agreement,  and 
which  were  not  admissible.  We  think  there  was  no  error  in 
this  part  of  the  case  against  the  rights  of  Abell. 

We  think,  also,  that  all  the  diflBculties  urged  concerning  the 
contract  itself,  and  its  breach,  arise  from  the  court  below  allow 
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ing  a  more  liberal  treatment  to  plaintiff  in  error  than  he  was 
legally  entitled  to.  When  the  contract  is  viewed  in  its  true 
legal  aspect,  the  objections  all  become  incompetent. 

The  agreement  is  in  writing,  dated  June  10,  1867,  reciting 
the  receipt  of  the  Howe  note  as  an  absolute  payment  for  the 
land  contracted,  and  agreeing  to  convey  '4ot  numbered  16 
in  the  village  of  Wayne,  in  O.  C.  Abell's  addition  to  said 
village,  and  according  to  the  plat  thereof,"  and  to  execute  a 
good  and  suflScient  warranty  deed  ''  as  soon  as  said  party  of 
the  first  part  gets  said  plat  surveyed  and  recorded."  The 
contract  further  stipulated  that  Munson  should  have  posses- 
sion on  the  first  day  of  September,  1867. 

There  was  testimony  tending  to  show  that,  while  the  con- 
tract was  agreed  upon  at  its  date,  and  the  consideration  then 
paid,  yet  in  fact  it  was  delivered  some  three  months  after  its 
date,  but  dated  back  by  agreement.  And  the  defense  con- 
sisted in  the  claim  that  there  was  no  liability  until  a  survey 
and  plat  had  been  actually  made,  and  also  that  Abell  had  used 
diligence  to  procure  a  survey,  and  that  Munson  had  so  acted 
as  to  extend  the  time  of  performance  at  various  periods. 

The  statute  of  frauds  requires  every  contract  for  the  sale  of 
lands  to  be  in  writing,  and  signed  by  the  party  making  the 
sale:  2  Comp.  Laws,  sec.  3179.  The  rule  prohibits  any  en- 
forcement of  parol  contracts;  and  while  written  contracts, 
which  would  have  been  lawful  if  unwritten,  may  be  modified 
by  parol,  subsequently,  in  many  cases,  yet  this  cannot  be  done 
where  the  law  requires  the  agreement  to  be  in  writing:  Oosa  v. 
Lord  Nugenij  5  Bam.  &  Adol.  58;  Stowell  v.  Robinson^  8  Bing. 
N.  C.  928;  Stead  v.  Dawher,  10  Ad.  &  E.  57;  Marshall  v.  Lynn, 
6  Mees.  &  W.  109;  Blood  v.  Goodrich,  9  Wend.  68  [24  Am. 
Dec.  121].  And  our  statute  goes  further  than  the  English 
statute,  by  making  the  contract  void,  instead  of  declaring  that 
no  action  shall  lie  upon  it. 

We  cannot  look  outside  of  the  written  contract  to  ascertain 
anything  which  is  fixed  by  it.  And  if  the  time  of  perform- 
ance is  absolutely  fixed  by  agreement,  there  is  no  room  lefi 
for  the  inquiries  concerning  reasonable  time  which  the  court 
allowed  to  be  made,  and  for  its  rulings  concerning  which  most 
of  the  errors  are  assigned. 

The  agreement  that  Munson  should  take  possession  on  the 
1st  of  September  necessarily  implies  that  the  plat  shall  have 
been  made  previously,  for  otherwise  there  could  be  no  identi- 
fication.   As  the  land  had  been  already  paid  for,  any  long 
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delay  woTild  have  been  unreasonable,  and  we  must  regard  this 
date  as  the  one  fixed  by  the  parties  themselves.  And  if  the 
contract  was  actually  delivered  afterwards,  inasmuch  as  the 
vendor  chose  to  execute  a  document  which  contained  such  a 
provision,  he  was  bound  to  convey  at  once.  There  was  no 
condition  to  be  performed  on  the  other  side,  for  the  land  was 
fully  paid  for,  and  under  such  circumstances  he  was  the  only 
party  bound  to  perform.  The  whole  inquiry  concerning  rea- 
sonable time  was  irrelevant,  and  the  rulings  were  more  favor- 
able to  Abell  than  he  had  any  right  to  request. 

The  plaintiff  below,  Munson,  testified  to  a  demand  made  in 
the  spring  of  1868,  and  that  the  property  was  then  worth 
about  $150;  and  other  witnesses  testified  to  its  value  at 
that  time.  It  is  objected  that  this  testimony  was  irrele- 
vant. We  do  not  think  this  objection  valid.  Assuming  the 
first  failure  to  have  been  on  the  first  day  of  September,  or 
when  the  contract  was  delivered,  if  after  that  time,  we  cannot 
regard  such  evidence  of  value  at  a  time  so  little  distant,  as  not 
admissible  to  show  what  was  the  value  of  the  land  previously. 
The  law  has  no  presumptions  on  the  subject  of  changeable 
values  in  real  estate,  and  such  proof,  though  liable  to  be  over- 
come by  evidence  of  a  previous  change  in  the  interval,  is  not 
too  remote.  These  things  must  be  looked  at  in  a  common- 
sense  light,  and  as  they  would  be  regarded  by  ordinary  men 
interested  in  such  transactions.  .  While  land  does  undoubtedly 
change  values,  yet  it  does  not  usually,  unless  in  some  peculiar 
localities,  fiuctuate  so  rapidly  as  to  render  evidence  extending 
over  a  few  months  entirely  useless  as  a  criterion. 

If  the  court  had  declared  this  evidence  conclusive,  and  had 
shut  out  evidence  of  value  at  other  periods,  it  might  have  be- 
come necessary  to  consider  whether,  after  the  time  for  per- 
formance had  elapsed  on  a  land  contract,  the  New  York  rule, 
requiring  a  demand  before  action,  should  be  recognized,  or 
would  apply  where  no  tender  is  needed,  as  in  a  case  like  the 
present,  where  the  consideration  had  all  been  paid  in  advance: 
See  Connelly  v.  Pierce,  7  Wend.  129;  Blood  v.  Goodrich^  9  Id. 
68  [24  Am.  Dec.  121].  As  the  case  stands,  we  do  not  feel 
called  upon  to  consider  the  force  or  necessity  of  a  demand,  as 
fixing  the  date  of  liability  for  non-performance. 

The  case  is  a  very  clear  one,  and  the  only  error  that  we  can 
discover  is,  that  the  plaintiff  below  conceded,  and  the  court 
adopted,  a  series  of  admissions  of  legal  privileges,  to  which 
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defendant  below  was  not  entitled.    These  are  not  errors  of 
which  he  can  complain  in  this  conrt. 

The  judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 

Altkrattov  of  Ck>iiTBAcr  wrrmN  &tjavrm  ov  Fhauini  bt  SuBsigoBrr 
VxRBAL  AoHJUMiST.  —  Whether  the  role  of  the  common  law  that  contracts 
in  writing,  with  perhaps  the  exception  of  specialties^  may  be  modified  or 
discharged  by  subsequent  verbsl  sf^reements  of  the  parties,  applies  to  those 
contracts  required  by  the  statute  of  frands  to  be  written,  is  a  question  upon 
which  judicial  opinion  b  conflicting.  The  leading  text-writers  seem  to  be 
unanimous  in  their  belief  that  such  contracts  cannot  afterwards,  as  a  general 
proposition,  be  orally  yaried:  1  Addison  on  Contracts,  Abbott's  ed.,  *201; 
1  Chitty  on  Contracts,  11  Am.  ed.,  164;  Bishop  on  Contracts,  sea  771;  Fry 
on  Specific  Performance,  3d  Am.  ed.,  sec  777;  Browne  on  the  Statute  of 
Frands,  sees.  411  et  seq.;  2  Beed  on  the  Statute  of  Frauds,  sees.  464  et  seq.; 
and  the  supreme  court  of  the  United  States  has  expressed  itself  the  same 
way:  Bmerson  v.  SkUer,  22  How.  2S,  42;  Swam  v.  SeamenSf  9  Wall.  264,  272. 
Certainly,  upon  principle,  exceptional  conditions  of  circumstances  should 
appear  to  warrant  courts  in  upholding  subsequent  alterations  of  contracts 
within  the  statute.  When  tiie  question  was  presented  to  Lord  EUenborough, 
in  the  early  case  of  Ci(^v.  Penn^  1  Maule  AS,  21,  he  held  that  the  time  of 
performance  of  a  written  contract  for  the  sale  of  chattels,  within  the  statute 
of  frauds,  might  be  enlarged  by  a  subsequent  verbal  agreement;  that  the 
original  contract  continued,  and  there  was  only  a  substitution  of  different 
days  of  performance.  The  doctrine  of  this  case  has  been  either  expressly  or 
tacitly  adopted  by  numerous  cases  in  this  country,  in  which  it  has  been  held 
that  the  time  of  payment,  or  of  performance  of  contracts,  within  the  statute, 
may  be  changed  by  parol:  Cummmgs  ▼.  Arnofd,  3  Met.  486;  S.  C,  37  Am. 
Dec  166;  Siearru  v.  Hall,  9  Cush.  31;  Vanhouten  v.  McCarty,  4  N.  J.  Eq.  141; 
Tinnpkins  v.  Tompkins,  21  Id.  338;  SJtarp  y.  Wyckoff,  39  Id.  376,  379;  Slryktr 
▼.  VanderbUt,  26  N.  J.  L.  482;  Bever  ▼.  Butler,  Wright  (Ohio),  367;  Neykyv. 
J^en,  28  Ohio  St  90;  Marth  v^^BeUtw,  46  Wis.  36;  Beed^s  Hdra  ▼.  Cham- 
ben,  6  Gill  ft  J.  490;  KeaUng  v.  Price,  1  Johns.  Gas.  22;  the  action,  however, 
being  brought  upon  the  written  oontraot:  WhitUer  v.  DcmcL,  10  Allen,  326; 
and  although  in  some  of  the  foregoing  cases  the  original  contract  was  xmder 
seal.  "The  statute  requires  a  memorandum  of  the  bargain  to  be  in  writing, 
that  it  may  be  made  certain,"  says  Wilde,  J.,  in  Cttmimnga  v.  Arnold,  supra; 
"bat  it  does  not  undertake  to  regulate  its  performance  It  does  not  say 
that  such  a  contract  shall  not  be  varied  by  a  subsequent  oral  agreement  for 
a  substituted  performance.  That  is  left  to  be  decided  by  the  rules  and  prin- 
ciples of  law  in  relation  to  the  admission  of  parol  evidence  to  vary  the  terms 
of  written  contracts."  On  the  same  principle,  a  vendor's  stipulation  to  re- 
move encumbrances  from  the  land  sold  may  be  waived  by  the  vendee  by  a 
subsequent  parol  agreement:  Negley  v.  Jeffers,  28  Ohio  St  90;  DetUng  v.  IM- 
<fe,  26  Pa.  Stw  602;  bat  see  Bspy  v.  Anderson,  14  Id.  308;  and  a  written  con- 
tract by  idiich  the  parties  agreed  that  certain  referees  should  settle  a  disputed 
bounduy  line,  and  that  quitclaim  deeds  should  be  exeouted  by  each  to  the 
other,  may  be  modified  by  a  subsequent  verbal  agreement  that  no  deeds 
■hoold  be  given:  Busi  v.  Miller,  4  N.  H.  196;  to  an  oral  agreement  to  rednoe 
the  rate  of  tntevest  on  a  mortgage,  and  to  pay  it  semi-annually,  instead  of 
•unnally,  mads  after  the  mortgage  beeams  due,  was  upheld  in  Sharp  v. 
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(Vyckqf,  39  N.  J.  Eq.  376;  but  in  any  ev«nt,  "  a  verbal  agreement^  to  be  el- 
lectnal  and  binding,  as  an  alteration  of  the  express  terma  of  a  prior  written 
contract  between  the  parties,  mnst  be  supported  by  a  new  and  valid  consid- 
eration. A  mere  executory  contract  of  the  kind,  to  consUtnte  an  exception 
to  this  role,  mnst  have  been  acted  upon  so  far  that  a  refusal  to  carry  it  out 
would  work  a  fraud  on  one  of  the  parties  **:  Thurston  v.  Ludtrig,  6  Ohio  St  1. 
Subsequent  English  cases,  as  well  as  cases  in  other  states,  more  in  accord- 
ance with  principle^  have  refused  to  follow  the  doctrine  of  Caff  y>  Pernio 
tupra,  and  have  held  that  the  time  of  payment  or  performance  cannot  be 
modified  by  a  subsequent  verbal  agreement:  SUnodl  v.  BobiMon^  3  Bing. 
N.  G.  928;  S.  C,  6  Soott»  196;  8Uad  v.  Dawber,  10  Ad.  A  E.  57;  Marshall 
V.  Lynn,  6  Mees.  A  W.  109;  Ohxmd  v.  Rkhmond,  2  Com.  E  835;  Emma  v. 
Dewhurst,  3  Macn.  ft  O.  587;  Noble  v.  Ward,  L.  B..  1  Ex.  117;  in  error: 
L.  R.  2  Ex.  135;  Fleming  v.  OUbert,  3  Johns.  528;  ffatbroudt  v.  Tappen,  16 
Id.  200;  Blood  v.  Cfoodnch,  9  Wend.  68;  S.  C,  24  Am.  Dec.  121;  Ladd  v. 
King,  1  R.  I.  231;  S.  C,  51  Am.  Dec.  624;  Cook  v.  Bell,  18  Mich.  387. 
"There  are  cases  when  the  time  of  performance  of  a  written  contract  may 
be  enlarged  by  parol,"  says  Savage,  G.  J.,  in  Blood  v.  Goodrich ,  supra,  "but, 
I  apprehend,  that  doctrine  does  not  apply  to  contracts  for  the  conveyance  of 
land,  or  to  any  other  contract,  where  the  contract  itself  would  not  have  been 
valid  if  made  by  parol."  The  subsequent  parol  agreement  does  not  operate 
either  as  a  rescission  of  the  original  contract,  or  as  a  new  contract,  and  the 
original  contract  may  therefore  be  enforced:  Ncible  v.  Ward,  m^pra.  But 
parol  extensions  of  time  to  remove  growing  timber,  under  a  contract  for  the 
sale  and  removal  thereof,  whether  valid  under  the  statute  of  frauds  or  not, 
are  good  as  licenses,  so  far  as  they  are  acted  upon:  ffaekell  v.  Ayrea,  35  Mich. 
89.  In  accordance  with  this  latter  view,  also,  where  the  phdntiJOr  contracted 
in  writing  to  sell  the  defendant  several  lots  of  land,  and  to  make  a  good  title 
thereto,  oral  testimony  of  the  defendant's  waiver  of  his  right  to  have  a  good 
title  made  out  as  to  one  of  the  lots  was  held  inadnussible,  in  the  leading  case 
of  Ooss  V.  Lord  Nugent,  5  Bam.  ft  AdoL  58;  compare  NegUy  v.  J^ers,  28 
Ohio  St.  90;  DevUng  v.  LiUle^  26  Pa.  Stw  602;  and  where  a  written  agreement 
by  one  party  to  give  and  the  other  to  take  a  lease  of  lands,  provided  for  a 
mode  of  valuation  of  straw,  etc.,  on  the  premises,  when  possession  was  given 
the  lessee,  it  was  held  that  the  parties  could  not  verbally  waive  the  mode  of 
valuation,  although  such  part  of  the  agreement  might  have  been  good  with- 
out writing:  Harvey  v.  Orabham,  5  Ad.  ft  E.  61 ;  compare  Stark  v.  Wilson,  3 
Bibb,  476;  so  where  a  contract  for  the  sale  of  land  specified  a  certain  person 
who  was  to  survey  the  land,  oral  evidence  is  inadmissible  to  show  a  change 
by  substituting  another  person:  Dana  v.  Hancock,  20  Yt.  616.  Again,  a 
written  contract  within  the  statute,  for  the  sale  of  goods,  specifying  the 
manner  of  delivery,  cannot  be  altered  by  a  subsequent  parol  agreement  to 
deliver  in  a  different  manner:  Moore  v.  Campbell,  10  Ex.  323;  nor  can  such 
a  contract  for  the  sale  of  merchandise  be  altered  by  a  parol  agreement  in- 
creasing the  quantity  to  be  delivered:  SthuUit  v.  Bradley,  67  N.  T.  646;  and 
where  a  written  contract,  within  the  statute  for  the  sale  of  straw,  provided 
that  it  should  be  free  from  weeds,  the  vendor  cannot  show,  in  an  actioQ 
against  the  vendee  for  non-acceptance,  that  the  vendee  subsequently  ver- 
bally agreed  to  waive  such  provision:  Brown  v.  Sanborn,  21  Minn.  402. 
Under  section  2794  of  the  Gecnrgia  Code  of  1873,  requiring  eontracts  of  in* 
suranoe  to  be  in  writing,  subsequent  agreements  to  alter  such  contraoti 
mnst  also  be  in  writing:  Simonion  v.  Liverpool  ete.  /im.  Co.,  61  Ga.  76| 
MUektUr.  VnkmmlL.  Ins.  Co.,  64 Id.  289. 
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Some  of  the  most  reoent  Bngliah  caaes,  while  appnnriiig  earlier  onee,  to 
•ome  extent  limit  their  doctrines.  Thns  where  parol  eridenoe  goes  to  show, 
not  a  new  contract^  bat  simply  a  yolnntary  forbearance  by  the  Tendee^  at  the 
request  of  the  vendor,  as  to  the  deUvery  of  goods  agreed  to  be  sold,  the  stat- 
nte,  it  18  held,  does  not  apply  in  an  action  by  the  vendee  for  breach  of  con- 
tract: Ogle  V.  BaH  Vane^  L.  R.  2  Q.  K  275;  in  error  L.  R.  8  Qj»K  272;  and 
the  departore  by  a  vendor  of  goods  from  the  terms  of  the  original  contract, 
within  the  statute  of  frauds,  as  to  the  rente  over  which  the  goods  were  to  be 
sent,  may  be  ratified  by  the  vendee  without  writing:  Ltaiher  Cloih  Co.  v.  //ej- 
ronimus,  L.  R.  10  Q.  6.  140;  so  where  a  vendor,  under  a  written  contract  of 
sale  of  iron,  of  a  greater  value  than  ten  pounds,  voluntarily  withheld  delivery 
at  the  request  of  the  vendees,  no  new  contract  being  substituted  for  the  origi- 
nal one,  the  vendor  is  entitled  to  maintain  an  action  for  breach  of  contract: 
Hkkman  v.  Haynea,  L.  R.  10  0.  P.  508,  605,  Lindley,  J.,  saying:  '*The  propo- 
sition that  one  party  to  a  contract  should  thus  discharge  himself  from  his  own 
obligations  by  inducing  the  other  party  to  give  him  time  for  their  perform- 
ance, is,  to  say  the  least,  very  startling,  and  if  well  founded  will  enable  the 
defendants  in  this  case  to  make  use  of  the  statute  of  frauds,  not  to  prevent 
a  fraud  upon  themselves,  but  to  commit  a  fraud  upon  the  plaintiff.  It  need 
hardly  be  said  that  there  must  be  some  very  plain  enactment  or  strong  an* 
thority  to  force  the  court  to  countenance  such  a  doctrine.  The  statute  of 
frauds  contains  no  enactment  to  the  effect  contended  for.  The  utmost  effect 
of  the  seventeenth  section  is  to  invalidate  any  verbal  agreement  for  the  sale 
of  goods  in  certain  cases;  and  even  if  a  verbal  agreement  for  extending  the 
time  for  the  delivery  of  goods  already  agreed  to  be  sold  is  within  the  statute^ 
the  plaintiff  in  this  case  is  not  attempting  to  enforce  any  such  verbal  agree- 
ment, but  is  suing  on  the  original  agreement  which  was  in  writing.'*  After 
reviewing  the  cases  of  Noble  v.  Ward,  L.  R.  1  Ex.  117,  in  error  L.  R.  2  Ex. 
135,  Siead  v.  Dawber,  10  Ad.  &  E.  57,  Marshall  v.  Lynn,  6  Mees.  A;  W.  109, 
(Toes  V.  Lord  Nugent,  6  Bam.  ft  Add.  68,  and  Stowellv,  Hobinson,  3  Bing.  N.  0. 
928,  referred  to  above,  the  judge  continues:  "  The  result  of  these  cases  ap- 
pears to  be  that  neither  a  plaintiff  nor  a  defendant  can  at  law  avail  himself 
of  a  parol  agreement  to  vary  or  enlarge  the  time  for  performing  a  contract 
previously  entered  into  in  writing,  and  required  so  to  be  by  the  statute  of 
frauds.  But  so  far  as  this  principle  has  an  application  to  the  present  case,  it 
appears  to  us  rather  to  preclude  the  defendants  from  setting  up  an  agree  rue  it 
to  enlarge  the  time  for  deli7ery  in  answer  to  the  plaintiff's  demand,  than  to 
prevent  the  plaintiff  from  suing  on  the  original  contract  for  a  breach  of  it. 
There  was,  in  truth,  in  this  case  no  binding  agreement  to  enlargo  the  time 
for  delivery."  But  if  it  does  not  appear  that  the  vendors,  under  a  written 
contract  for  the  ssle  of  chattels,  within  the  statute  of  frauds,  withheld  de- 
livery in  accordance  with  the  terms  of  the  contract,  at  the  request  of  the 
vendee,  they  cannot  maintain  an  action  upon  the  original  contract  for  non- 
acceptance,  nor  can  they  rely  npon  the  verba]  assent  of  the  vendee  to  a  sub- 
stituted time  of  delivery:  Plemn»  v.  Dawning,  L.  R.  1  C.  P.  D.  220. 

The  following  cases  illustrate  special  points:  Where  a  contract  not  re- 
duced to  writing  is  taken  out  of  the  operation  of  the  statute  of  frauds  by 
the  payment  of  earnest-money,  it  is  held  not  to  contravene  the  spirit  or 
policy  of  the  statute  to  allow  its  terms  to  be  varied  by  parol  in  respect  to 
the  time  of  performance:  Patker  v.  Steward,  34  Vt.  130;  and  where  no  time 
for  the  delivery  of  goods  sold  under  a  written  contract  within  the  statute  is 
fixed,  evidence  may  be  received  to  show  that  it  was  afterwards  agreed  npon 
by  parol:  NeU  v.  Cheves^  1  BaiL  537.    If  parol  variations  of  a  written  con* 
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tract  within  the  rtatate  have  been  so  acted  npon  that  the  original  contract 
cannot  be  enforced  without  injury,  this  may  constitnte  a  defense  to  a  anit 
in  equity  thereon:  Price  ▼.  Dyer,  17  Yes.  356;  Stoutenburgh  v.  Tompkins^  9 
N.  J.  Eq.  332,  337.  Upon  a  bill  praying  the  performance  of  a  written  con- 
tract for  the  purchase  of  lands,  but  offering  the  defendant  the  benefit  of  cer- 
tain variatiotis  contained  in  an  unsigned  memorandum  of  a  subsequent  date^ 
the  court  will  decree  a  specific  performance  of  the  contract  with  those  varia- 
tions, if  the  defendant  elect  to  take  advantage  of  them;  and  if  he  does  not  so 
elect,  it  will  decree  a  specific  performance  of  the  original  contract:  Bobitwon 
V.  Paiffe,  3  Russ.  114. 

While  it  is  thus  seen  that  according  to  the  weight  of  authority  a  written 
contract  within  the  statute  of  frauds  cannot  be  modified  by  a  subsequent 
verbal  agreement,  it  is  very  generally  held  that  an  oral  discharge  or  rescis- 
sion is  valid:  2  Reed  on  the  Statute  of  Frauds,  sec.  461;  Browne  on  the 
Statute  of  Frauds,  sec.  434-^36;  Price  v.  Dyer,  17  Ves.  356;  Oosa  v.  Lord 
Nugent,  5  Bam.  &  Add.  58,  65;  Cl^ord  v.  KeUy,  7  Ir.  Gh.  333;  Joknrnn  v. 
W(yrthy,  17  Oa.  420;  Howard  v.  Oreeham,  27  Id.  347;  Morria  v.  Colehour,  82 
HI.  618,  625;  Norton  v.  Simonds,  124  Mass.  19;  King  v.  Morford,  1  N.  J.  Eq. 
274;  Lofng  v.  HartweU,  34  N.  J.  L.  116;  Stevens  v.  Cooper,  1  Johns.  Gh. 
425,  429;  S.  C,  7  Am.  Dec.  499,  502;  Dearborn  v.  Cfrosa,  7  Cow.  48;  Bakt^ 
win  V.  Salter,  8  Paige,  473;  Guthrie  v.  ITumpson,  1  Or.  353;  Ong  v.  Otmp- 
heO,  6  Watts,  392;  Boyce  v.  McCuUoch,  3  Watts  ft  S.  429;  Lauer  v.  Lee,  42 
Pa.  St.  165;  Phe^e  v.  Seely,  22  Graett.  573;  compare  Ooueher  v.  Martin,  9 
Watts,  106;  Cravener  v.  Bowaer,  4  Pa.  St.  259;  Espy  v.  Anderson,  14  Id. 
308;  Maxwell  v.  Wallace,  Busb.  Eq.  251;  Dial  v.  Crain,  10  Tex.  444;  fTu/- 
man  v.  Hummer,  18  N.  J.  Eq.  83,  89;  although  under  seal:  Beach  v.  Cooil- 
lard,  4  CaL  315;  Johnson  v.  Worthy,  17  Ga.  420;  but  the  subsequent  parol 
agreement  must  be  executed:  Jevne  v.  Osgood,  hi  HI.  340;  MaHhison  v.  WH' 
son,  87  Id.  51;  Johnson  v.  Worthy,  17  Ga.  420;  Long  v.  Hartwelk  34  N.  J.  L. 
116;  Phelps  v.  Seely,  22  Gratt  573;  and  the  waiver  mnst  be  clearly  proved: 
Robinson  v.  Page,  3  Russ.  114,  119;  CUfford  v.  KeOy,  7  Ir.  Ch.  333;  Lamer  v. 
Lee,  42  Pa.  St  165.  The  reason  of  this  rule  seems  to  be  founded  in  the 
purely  defensive  character  of  the  oral  agreement. 

The  frivgipal  oasb  is  cited  in  Cook  v.  BeU,  18  Mich.  893,  to  the  poont 
that  no  change  can  be  made  by  parol  in  a  contract  for  the  sale  of  lands, 
which  would  not,  so  far  as  it  extended,  leave  a  part  ef  the  contract  itself  in 
a  shape  forbidden  by  the  statute  of  frauds;  in  PcJmer  v.  MairqwUe  etc  RetUmg 
Mill  Co.,  82  Id.  275,  to  the  point  that  a  memoranjlum  under  the  statate  of 
frauds  cannot,  when  essentially  defective,  be  aided  by  paiol  evidence;  in 
Maynard  v.  Brown,  41  Id.  298,  to  tiie  point  that  a  written  agreement  for  the 
conveyance  of  land  is  void  under  the  statute  of  frauds,  if  not  signed  by  the 
party  by  whom  the  sale  was  to  be  made;  and  in  Bladnoood  v.  Brown,  82  Id. 
107,  to  the  point  that  what  certain  statements  tend  to  prore^  or  the  wsi|^t 
to  be  given  them,  ara  proper  questkms  for  the  jury. 
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Patten  u  Feoplbl 

(IB  iCxcmaAN,  814.] 

Pbochdihos  AMI)  O&noTS  ov  AaBUfBLAoas,  tlM  proTooatbn  thereby  to 
the  defendantt  and  his  action  in  opposition  to  them,  oooattiate,  together, 
one  entire  transaction,  in  a  prosecution  for  homicide,  where  it  appeared 
that  the  riotous  assembly,  resulting  in  the  homicide,  grew  out  of  and 
was  directly  connected  with  one  that  had  assembled  at  the  same  place 
the  night  before,  with  the  same  object. 

Peosioution  in  Trial  jgb.  Homichdb  has  not  only  Riobt,  but  a  undbb 
DuTT  TO  Show  Gensrallt  TRANgAonoN,  as  a  whole,  surroundiag  the 
killing,  its  nature  and  its  objects,  whether  tending  to  show  the  guilt  or 
innocence  of  the  defendant,  where  the  homicide  resulted  from  certain 
assemblages  and  their  riotous  conduct;  and  whether  the  prosecution  does 
this  or  not,  the  defendant  has  a  right,  either  by  cross-examination  or  by 
his  own  witnesses,  to  go  fully  into  the  matters  thus  constituting  the  res 

fiTATXMZNTS  OF  WtTNXSS  RiLATB  TO  BS8  GXSTJI^  AND   THXIB    Ck>NTBAD10- 

TiON  IS  THXRXVOiUB  Ck)XPKnBNT,  where,  aftmr  having  testified  for  the 
prosecution,  in  a  trial  for  homicide,  in  reference  to  the  proceedings  of  a 
riotous  assemblage  connected  with  the  killing,  as  a  member  thereof,  de- 
nied, on  cross-examination,  that  he  had  stated  to  different  persons,  shortly 
after,  that  he  was  present  as  a  mere  looker-on,  and  took  no  part  in  it 
whatever. 

fiOMIGIOB    IS  NOT    EXOUSSD    IN    AlTBMPTINO   TO  Ck>lCPXL    R1OTOU8   ASSBX- 

BLAOB  about  defendant's  dwelling-house  in  the  night-time  to  leave, 
where  no  violence  had  been  done  or  attempted  by  them  against  either 
the  house  or  the  inmates. 
Conduct  or  Dxtxndant  towards  Riotous  Assbxblaob  about  his  Dwbl- 
LiNO-HousE  IS  ExcnxsBD  to  the  same  extent  as  if  the  danger  thereby  to  his 
mother's  life  had  resulted  from  an  actual  attack  upon  her  person,  or  the 
like  danger  to  the  defendant  from  an  attack  upon  him,  where,  from  his 
mother's  feeble  health,  the  defendant  might  well  have  apprehended  that 
her  life  was  endangered  by  the  riotous  proceedings,  and  if  the  rioters 
were  informed  of  her  condition,  or  if  all  reasonable  and  practicable 
efforts  had  been  made  to  notify  them  of  the  fact. 

DxrBNDANT    la    EXOUSABLB    IN    AcnNQ    ACCORDINO    TO  SUBBOUNDINO  OlR- 

CUMSTANCXS  AB  Thet  Appbarxd  TO  Hiif;  and  i^  from  those  circum- 
stances, he  believed  there  was  imminent  danger  of  death,  or  great  bodily 
harm  to  himself  or  any  member  of  his  family,  and  had  tried  every  other 
reasonable  means  which  would,  under  the  circumstances,  naturally  occur 
to  a  humane  man  to  repel  the  attack,  he  might  resort  to  such  forcible 
means,  even  with  a  dangerous  weapon,  as  he  believed  to  be  necessary  for 
protection;  and  if  such  means  resulted  in  the  death  of  any  of  the  sup- 
posed assailants,  the  homicide  is  excusable. 

Indictment  for  murder.  The  evidence  of  the  prosecution 
showed  that,  on  the  night  of  December  17, 1867,  from  eight  to 
fifteen  persons  went  to  the  house  of  the  defendant,  who  was 
married  a  few  days  before,  and  who  lived  with  his  father  and 
mother,  for  the  purpose  of  ^^  homing  "  him.    They  commenced 
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shooting  guns,  blowing  horns,  ringing  bells,  and  yelling,  and 
the  defendant  came  out  and  ordered  them  to  leave,  and  they 
ran  off.  On  the  following  day,  the  deceased,  EUas  Cowles, 
went  to  a  number  of  boys  and  young  men,  and  induced  them 
to  ''  horn  "  the  defendant  the  next  night.  Cowles  was  elected 
captain.  They  went  into  the  yard  of  the  defendant's  premises, 
and  began  firing  guns,  blowing  boms,  etc.  The  defendant 
came  out  with  an  ax,  and  struck  Cowles  with  it,  injuring  him 
BO  severely  that  he  died  the  following  day.  Some  of  the  riot- 
ers testified  that  their  only  object  in  going  upon  the  defend- 
ant's premises  was  to  '^  horn  "  the  defendant.  The  defendant 
offered  to  show,  on  cross-examination,  that,  at  the  time  the 
rioters  made  the  arrangement  to  assemble  on  the  second 
night,  it  was  said  by  them  that  the  running  away  the  night 
before  was  a  cowardly  act,  and  that  they  were  going  to  get  a 
company  together  who  would  stand  their  ground,  and  that 
Cowles  had  said  substantially  the  same  thing  to  one  of  the 
witnesses;  but  the  court  refused  to  permit  the  evidence.  The 
court  also  refused  to  allow  the  defendant  to  contradict  one 
Henry  Butler,  a  rioter,  who  testified  for  the  prosecution  as  to 
certain  statements  which  appear  in  the  opinion.  The  evidence 
of  the  defendant  showed  that  his  mother  was  in  feeble  health, 
and  had  for  many  years  suffered  from  palpitation  of  the  heart 
and  dizziness,  and  any  unusual  excitement  produced  serious 
results.  Before  the  defendant  stepped  out,  there  were  threat- 
ening cries  among  the  rioters  to  ^'  bring  him  (or  fetch  him) 
out,"  or  to  "  bring  (or  fetch)  them  out."  He  went  to  the  door 
and  ordered  off  the  rioters,  but  they  paid  no  attention  to  him. 
He  took  the  ax  for  the  purpose  of  self-defense,  and  stepped  out 
to  induce  the  rioters  to  leave.  Several  voices  cried,  ''Sail 
him,  damn  him,  kill  him,"  and  rushing  towards  him,  some 
one  or  more  of  them  hit  him  with  a  gun  or  club,  or  other 
weapon.  He  then  struck  the  deceased,  and  went  into  the 
house.  Several  gun-wads  were  fired  through  the  open  door, 
when  the  defendant  and  his  father  and  mother  were  ordering 
the  rioters  off.  A  number  of  questions,  which  are  sufficiently 
indicated  in  the  opinion,  were  raised  upon  the  charge  to  the 
jury.    The  defendant  was  convicted  of  manslaughter. 

M.  E.  Crofootf  for  the  plaintiff  in  error. 
Dtright  May,  attomey-generalj  for  the  people. 

By  Court,  Christiancy,  J.    The  evidence  on  the  part  of  the 
prosecution,  as  well  as  that  on  the  defense,  showed  very  clearly 
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that  the  riotous  assembly  which  gathered  about  the  house  of 
the  defendant  on  the  night  of  the  homicide  grew  out  of,  and 
was  directly  connected  with,  that  which  had  assembled  there 
the  night  before,  and  had  the  same  object  in  view;  that 
cWles,  the  deceased,  on  the  day  intervening,  went  around  to 
several  boys  and  young  men  to  induce  them  to  go  the  next 
(second)  night;  that  he  was  active  in  getting  up  this  second 
riotous  assemblage,  and  was  elected  their  captain.  All  the 
proceedings  and  objects,  therefore,  of  both  assemblages,  the 
provocation  thereby  to  the  defendant,  and  his  action  in  oppo- 
sition to  them,  constituted,  together,  one  entire  transaction,  or 
the  res  gesix.  And  d.s  it  was  also  clear  that  the  homicide, 
whrtever  its  legal  character,  resulted  from  these  assemblages, 
and  their  riotous  conduct,  and  would  not  otherwise  have  oc- 
curred, it  was  not  only  the  right,  but  the  duty,  of  the  prose- 
cution to  show  generally  the  transaction  as  a  whole,  its  nature 
and  its  objects,  whether  its  tendency  should  be  to  show  the 
guilt  or  innocence  of  the  defendant:  Maker  v.  People,  10  Mich. 
212  [81  Am.  Dec.  781];  Brown  v.  People,  17  Id.  429  [97  Am. 
Dec.  195].  This  was  not  only  necessary  in  fairness  to  the 
prisoner,  but  to  enable  the  jury,  from  a  view  of  the  whole,  to 
estimate  and  apply  each  particular  item  of  evidence  which 
might  be  adduced  in  any  stage  of  the  case. 

But  whether  the  prosecution  did  this  or  not,  it  was  the  clear 
right  of  the  defendant,  either  by  cross-examination  or  by  wit- 
nesses introduced  in  his  defense,  to  go  fully  into  all  matters 
thus  constituting  the  res  gestse.  He  could  not  be  bound  by  the 
showing  on  the  part  of  the  prosecution,  but  was  at  liberty  to 
show  that  the  transaction,  as  a  whole,  or  in  any  of  its  parts  or 
purposes,  was  different  from  that  shown  by  the  prosecution. 
And  for  this  purpose  it  was  competent  for  him  to  show  any 
act  or  declaration  of  any  individual  of  either  assemblage  in 
furtherance  of  the  common  object,  or  in  reference  to  it,  from 
the  inception  to  the  close  of  the  transaction,  their  combination 
or  concert  having  already  sufficiently  been  shown. 

The  defendant  undertook  to  do  this  by  the  cross-examination 
of  the  prosecutor's  witnesses,  and  the  proposed  cross-examina- 
tion was  strictly  legitimate  under  any  rule  ever  applied  to 
cross-examination,  as  it  related  directly  to  matters  called  out 
on  the  direct  examination.  The  prosecutor's  witnesses,  some 
of  the  rioters  themselves,  had  already  given  evidence  tending 
to  show  that  the  only  object  of  the  rioters  was  to  go  upon  the 
defendant's  premises  for  the  purpose,  as  they  expressed  it,  of 
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''homing  the  defendant,"  who  had  lately  been  married,  and 
that  they  contemplated  no  violence  or  injury  to  person ^r  prop- 
erty. The  defendant  offered  to  show,  on  croBS-ezamination, 
that,  at  the  time  the  rioters  made  the  arrangement  to  assemble 
the  second  night  on  the  defendant's  premises,  their  running 
away  the  night  before  was  talked  of  by  them,  and  was  called 
a  cowardly  act;  that  they  were  going  to  get  a  company  to- 
gether that  (second)  night,  who  were  not  afraid,  and  would 
stand  fire,  and  stay  on  the  premises,  and  horn  the  defendant^ 
whether  he  liked  it  or  not,  and  that  they  would  not  go  off  the 
premises  or  be  driven  off. 

This  cross-examination  the  court  erroneously  refused  to  per 
mit;  and  the  error  would  not  have  been  less  had  the  defend- 
ant offered  to  show  the  same  facts  by  witnesses  of  his  own. 

The  court  equally  erred  in  refusing  the  defendant  the  right 
to  show  that  Cowles,  the  deceased,  had  said  substantially  the 
same  thing  to  one  of  the  witnesses  on  the  part  of  the  prosecu- 
tion. 

Henry  Butler,  who  was  one  of  the  rioters  on  the  first  night 
(though  not  upon  the  second),  and  who  had  testified  fully  on 
the  part  of  the  people  in  reference  to  the  proceedings  of  that 
night,  and  had  also  testified  that  defendant  had  confessed  hav- 
ing struck  the  deceased  three  times  on  the  last  night,  was 
asked,  on  cross-examination,  whether  he  did  not,  at  the  house 
of  Mrs.  Barret,  a  few  nights  after,  state  to  her  that  he  was  not 
there  the  first  night  as  one  of  the  company  of  the  horners,  but 
that  he  happened  there  as  a  mere  looker-on,  and  took  no  part 
or  lot  in  it  whatever,  —  to  which  he  answered  in  the  negative. 
Similar  questions  were  asked  him  as  to  similar  statements 
to  other  persons, — all  which  he  denied.  These  questions  were 
avowedly  asked  for  the  purpose  of  laying  a  foundation  for  im- 
peaching him,  by  showing  that  he  had  made  statements  out  of 
court,  in  reference  to  the  matter,  different  from  those  now  made 
under  oath. 

The  court,  holding  that  such  statements,  if  made,  related  to 
matters  wholly  collateral,  and  not  to  the  res  gesURj  refused  to 
allow  the  defendant  to  contradict  him,  by  showing  that  he  had 
made  statements  which  he  denied  having  made.  This  was  also 
erroneous.  The  statements  related  to  the  res  gettmj  and  the 
proposed  contradiction,  if  shown,  would  have  tended  seriously 
to  weaken  his  credibility. 

Various  questions  were  raised  upon  the  charge  to  the  jury, 
and  several  special  requests  were  made  by  defendant  to  charge 
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upon  specific  points,  some  of  which  were  refused  or  charged  in 
a  modified  form,  and  some  were  based  upon  hypotheses  not 
warranted  by  any  evidence  in  the  cause. 

We  think  it  better  to  indicate  what  should  have  been  the 
principles  of  the  charge,  as  a  whole,  upon  the  points  in  dispute 
than  to  consider  the  detached  parts  presented  by  the  several 
requests  to  charge,  which  would  tend  rather  to  confuse  than 
elucidate  the  real  questions  involved. 

No  fault  seems  to  have  been  found  with  the  charge  as  it 
related  to  the  distinction  between  murder  in  the  first  and  fcc- 
ond  degree,  or  between  murder  and  manslaughter. 

The  object  of  all  the  defendant's  special  requests  was  to 
obtain  from  the  court  a  charge  which  should  authorize  or 
require  the  jury,  upon  certain  supposed  states  of  fact,  to  find 
the  killing  excusable  homicide. 

A  correct  idea  of  excusable  homicide  is  not,  perhaps,  easily 
expressed  by  a  brief  abstract  definition,  without  special  refer- 
ence to  the  facts  of  particular  cases.  We  accordingly  find  the 
latter  mode  adopted  in  all  the  books.  It  has  been  thought 
safer  to  illustrate  by  particular  instances  than  to  undertake 
to  define  in  advance  all  the  particular  elements  or  combina- 
tions of  facts  which  may  render  homicide  excusable. 

Of  course,  the  enumeration  of  particular  cases  does  not  ex- 
clude any  others  falling  within  the  like  principles. 

But  the  principles  which  underlie  and  result  from  all  the 
cases  in  which  the  homicide  has  been  held  excusable  in  self- 
defense,  or  in  defense  of  one's  family  or  persons  standing  in 
particular  relation  to  him,  or  of  his  property,  are  so  fully  and 
accurately  stated  in  the  opinion  of  my  brother  Campbell,  in 
Pond  V.  Peoplcy  8  Mich.  150,  that  an  attempt  to  enumerate 
them  here  would  be  a  mere  repetition.  The  principles  there 
laid  down  apply  equally  to  the  present  case  upon  certain  states 
of  fact  which  it  was  competent  for  the  jury  to  find  from  the 
evidence. 

That  case,  however,  differed  from  the  present  in  certain 
important  particulars.  There  an  actual  attack  upon  the  de- 
fendant's dwelling  was  going  on,  and  the  rioters  were  in  the  act 
of  demolishing  it,  and  a  servant  of  the  defendant,  then  in  the 
house,  was  being  violently,  and,  to  all  appearances,  danger- 
ously assailed  when  the  fatal  shot  was  fired. 

In  the  present  case,  no  actual  attack  had  been  made  upon  the 
defendant's  house, — no  forcible  attempt  to  enter;  and  unless 
the  defendant,  when  he  stepped  out  of  the  house  with  the  ax, 
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was,  as  in  his  statement  he  claimed  to  be,  actually  struck  by 
some  one  or  more  of  the  rioters,  there  was  no  actual  attack 
made  upon  the  defendant,  or  any  one  of  his  family.  There 
was,  however,  evidence  tending  to  show  that,  when  the  door 
was  standing  open,  and  the  defendant  and  his  father  and 
mother  were  ordering  the  rioters  off,  the  wads  from  some  of 
the  guns  were  fired  into  the  house.  The  evidence  also  tended 
to  show  that  the  defendant  knew  or  understood  that  the  gen- 
eral and  original  object  of  the  rioters  in  assembling  there  was 
to  annoy  him  and  his  family  by  the  blowing  of  horns,  ring- 
ing of  bells,  firing  of  guns  loaded  only  with  powder  and  wads, 
and  by  other  noises,  rather  than  personal  injury  to  himself  or 
any  of  his  family.  But  there  was  also  evidence  that,  before  the 
defendant  stepped  out,  there  were  threatening  cries  among  the 
rioters  to  "  bring  him  (or  fetch  him)  out,"  or  to  "  bring  (or 
fetch)  them  out,"  which  must  have  referred  to  the  defendant, 
and  perhaps  to  his  wife,  and  possibly  to  his  father  and  mother. 

Considering  the  case,  first,  with  reference  only  to  the  facts 
existing  prior  to  the  time  when  the  defendant  went  out  with 
the  ax,  and  without  reference  to  the  peculiar  effects  produced 
by  the  conduct  of  the  rioters  upon  his  mother,  there  was  noth- 
ing, I  think,  in  the  evidence  fairly  tending  to  show  a  state  of 
facts  which  would  justify  or  excuse  the  defendant  in  rushing 
out  and  attacking  any  of  the  rioters  with  an  ax,  or  other  dan- 
gerous weapon,  for  the  purpose  of  compelling  them  to  desist  or 
leave,  though  he  might  have  been  excused  for  attempting  to 
drive  them  off  by  force,  and  even  by  blows  with  any  instru- 
ment not  calculated  to  endanger  life  or  limb.  But  though 
fix>m  the  sudden,  violent,  and  capricious  impulses  to  which  an 
excited  mob  is  always  subject,  danger  may  always  be  natur- 
ally apprehended,  especially  about  a  man's  dwelling  at  nigbt^ 
whatever  the  original  object  of  the  assemblage  may  have  been, 
— and  no  one  can  estimate  the  nature  or  extent  of  the  dan- 
ger,— yet,  until  some  actual  violence  had  been  done  or  at- 
tempted in  this  case  against,  either  the  house  or  its  inmates, 
the  necessity  which  alone  could  excuse  taking  the  life  of  any 
of  the  assailants  had  not  yet  occurred,  and  might  never  occur. 
And  though  the  defendant  had  the  right  to  act  under  the  cir- 
cumstances as  they  appeared  to  him,  yet,  up  to  this  point 
(without  reference  to  the  defendant's  mother),  there  was  noth- 
ing in  the  circumstances  which  fairly  tended  to  show  that  he 
could  have  believed  the  dire  necessity  to  have  arisen. 

2.  We  will  next  inquire  how  far  the  case  may  be  affected  by 
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the  peculiar  effects  produced  upon  the  defendant's  mother  hj 
the  conduct  of  the  rioters. 

There  was  evidence  from  which  the  jury  might  have  found 
that,  owing  to  the  feeble  health  of  the  mother  and  her  peculiar 
infirmities,  the  fear  and  excitement  caused  by  the  conduct 
and  threats  of  the  rioters  produced  upon  her  alarming  effects, 
from  which  the  defendant  might  well  have  apprehended  her 
speedy  death,  if  such  conduct  were  allowed  to  continue.  But 
to  render  this  available  to  the  defendant  as  an  excuse  for  the 
homicide,  the  jury  should  also  find  that  the  rioters  were  in- 
formed of  this  condition  of  the  mother,  and  the  effects  pro- 
duced by  their  conduct,  or  that  every  reasonable  and  prac- 
ticable effort  had  been  made  to  notify  them  of  the  facts,  as 
such  are  not  the  ordinary  effects  of  such  causes  upon  people 
generally,  and  therefore  would  not  naturally  be  anticipated  by 
the  rioters.  But  if  they  had  such  notice,  or  the  defendant  was 
prevented  from  giving  it  by  the  noise  and  tumult  of  the 
rioters,  then  I  can  see  no  sound  reason  why  the  danger  to  the 
mother  from  their  conduct  should  not  have  excused  the  con- 
duct of  the  defendant  towards  them  to  the  same  extent  as  if 
the  danger  to  her  life  had  resulted  from  an  actual  attack  upon 
her  person,  or  the  like  danger  to  the  defendant  from  an  attack 
upon  him.  And  the  defendant  would,  I  think,  have  the  right 
to  resort  to  the  same  means  of  protection  in  the  one  case  as  in 
the  other.  What  these  means  are,  in  what  contingency  they 
may  be  used,  and  how  they  are  to  be  judged  of  by  the  defend- 
ant, will  be  considered  under  the  next  head. 

3.  There  was  evidence,  —  and  the  statement  of  the  prisoner 
made  on  the  trial  must,  for  this  purpose,  be  treated  as  such, — 
from  which  the  jury  might  have  found  (as  supposed  in  part 
of  the  charge  given  by  the  court  below)  that  the  defendant 
took  the  ax  from  the  house  for  the  purpose  of  self-defense, 
and  stepped  out  of  the  door  for  the  purpose  of  inducing  the 
rioters  to  leave,  or  of  dispersing  them;  and  that  as  he  stepped 
out  the  crowd  cried  out,  "Kill  him,  damn  him,  kill  him";  and 
that,  rushing  towards  him,  some  one  or  more  of  them  hit  him 
with  a  gun  or  club,  or  other  weapon.  If  this  hypothesis 
should  be  found  to  be  true,  instead  of  the  charge  given  by  the 
court,  the  jury  should,  I  think,  have  been  told  substantially 
that  the  defendant  was  excusable  for  acting  according  to  the 
surrounding  circumstances  as  they  appeared  to  him;  and  if, 
from  those  circumstances,  he  beUeved  there  was  imminent 
danger  of  death  or  great  bodily  harm  to  himself  or  any  mem- 
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ber  of  his  family,  then,  if  he  had  already  tried  every  other 
reasonable  means  which  would,  under  the  circumstances, 
naturally  occur  to  an  honest  and  humane  man  to  ward  off  the 
danger  or  repel  the  attack,  he  might  resort  to  such  forcible 
means,  even  with  a  dangerous  weapon,  as  he  believed  to  be 
necessary  for  protection;  and  if  such  means  resulted  in  the 
death  of  any  of  the  supposed  assailants,  the  homicide  would 
be  excusable. 

It  is  not  to  be  forgotten  that  the  rioters  assembled  there  for 
an  illegal  object, — for  the  purpose,  by  their  own  confession,  of 
a  wanton  and  unprovoked  insult  and  defiance  to  the  defend* 
ant  and  his  family;  that  the  unpleasant,  and  as  it  turned  out, 
the  terrible,  crisis,  was  forced  upon  the  defendant,  against  his 
will,  by  their  criminal  conduct.  And  while  provocation  as 
such  cannot  render  the  homicide  excusable,  yet  in  estimating 
the  nature  and  imminence  of  the  danger,  in  the  choice  of 
means  to  avoid  it,  or  the  amount  of  force  or  kind  of  weapon  to 
be  used  in  repelling  it,  the  excitement  and  confusion  which 
would  naturally  result  from  the  surrounding  circumstances — 
for  which  the  rioters  alone  were  responsible — should  not  be 
overlooked.  To  require  of  the  defendant,  while  under  a  high 
degree  of  mental  excitement,  induced  by  their  wrongful  and 
criminal  conduct,  and  without  his  fault,  the  same  circumspec- 
tion, and  cool,  deliberate  judgment,  in  estimating  the  danger  or 
the  choice  of  means  for  repelling  it,  as  we,  who  are  unaffected 
by  the  excitement  or  the  danger,  may  now  exercise  in  con- 
templating it,  would  be  to  ignore  the  laws  of  our  being,  and  to 
require  a  degree  of  perfection  to  which  human  nature  has  not 
yet  attained.  Of  the  weight  a  jury  should  give  to  these  con- 
siderations, no  safer  standard  can  be  found  than  their  own  in- 
dividual conBciousness,  and  the  consideration  of  what  they, 
with  the  honest  purpose  of  avoiding  the  danger,  without  un* 
necessarily  taking  life,  might,  under  the  circumstances  in 
which  the  defendant  was  placed,  be  likely  to  do. 

As  no  fault  was  found  with  the  charge  in  reference  to  the 
distinction  between  murder  in  the  first  and  second  degree,  or 
between  murder  and  manslaughter,  it  is  unnecessary  to  con* 
sider  the  phases  of  the  case  which  might  call  for  a  charge 
upon  those  questions. 

A  new  trial  must  be  granted. 

It  is  proper  to  notice  the  erroneous  practice,  which  has 
been  resorted  to  in  this  case,  of  bringing  up  ihe  case  upon  a 
writ  of  error  before  judgment.    There  is  in  snob  a  oaie  no 
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judgment  to  reverse,  and  no  appropriate  function  to  be  per* 
formed  by  a  "writ  of  error.  By  reference  to  chapter  197,  Com- 
piled Laws,  it  will  be  seen  that  the  record  and  proceedings, 
including  the  exceptions,  should  have  been  certified  to  this 
court  by  the  clerk,  without  a  writ  of  error.  But  as  the  cer- 
tificate of  the  clerk,  by  way  of  the  return  to  this  writ,  sub- 
stantially complies  with  this  requisition,  this  court  is  equally 
possessed  of  the  case:  See  Shannon  v.  PeopUf  5  Mich.  86.  No 
writ  of  error  should  have  issued  in  the  present  case,  and  no 
assignment  of  errors  was  necessary. 

The  other  justices  concurred. 


Etidxncb  or  TRAvaAcmos,  as  Whole,  is  ADMrawKLi  nr  PaouBOunoiif 
■OB  HoMioiDB:  Maher  v.  Peopie,  81  Am.  Dec.  781,  789;  Broum  v.  People^  97 
Id.  195;  Peopk  v.  Marble^  38  Mich.  124,  citing  the  principal  caae.  On  the 
■abject  of  res  ge$UB^  in  general,  aee  People  v.  Vernon,  95  Am.  Dec.  48,  and  ex« 
tttnive  note. 

DinNss  or  Pxbson  or  PsopiBTr  as  Juanrmio  Homicidb:  See  Staie  r. 
Moore,  83  Am.  Dec  159;  People  v.  Batchelder,  85  Id.  231;  Wiee  v,  SUUe,  85 
Id.  595;  SiaU  v.  Shippey,  88  Id.  70;  JFlayd  v.  StcUe,  91  Id.  760;  StaU  v.  Ben- 
ham,  92  Id.  417,  and  the  notes  thereto;  also  note  to  Barnes  r.  AfarHn,  82  Id. 
074.  Ihe  principal  case  ia  refer.fed  to  in  People  r,  Lilly,  88  Mich.  278,  277, 
<m  the  point  that  homicide  is  excasable  where  one  had  reason  to  beUeve  and 
did  believe  that  it  was  neoeaaary  to  take  life  to  save  his  own,  or  to  protect 
himself  from  danger  of  great  bodily  harm;  and  it  is  cited  in  Hurd  v.  People, 
26  Id.  412,  as  faUy  explaining  the  nature  of  the  circamstances  which  will 
render  a  homicide  excasable. 

Tlss  FBDfGiPAL  (USB  18  ALSO  OOXD  in  Ooory  y.  Peoph,  22  Mich.  223^  te 
the  point  that  where  a  witness,  on  croes-ezamination,  denies  haTing  made 
statements  which  disclose  an  interest  in  the  result  of  the  trial,  it  is  oom- 
petent  to  show  that  snch  statemisnti  were  actnally  made. 
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riS  MxCHiaAK,  t64.] 

Omajxtem  Who  Bsubs  vpoh  BacrtAL  nr  Dekd  or  Nvmbsb  or  Agbxs  Ck>N« 
TETXD^  AS  GvABAJXTT  ov  QuAHTRr,  thereby  mistakes  the  legal  effect  ol 
the  instrnment,  and  oannot  obtain  any  relief  npon  that  ground. 

VBBBAIi   AqBXHCINT,   Ck>NTKMrOBANBOU8  WITH    EXXOUTIOJV    OF    DsiD  AVD 

Nona  AUD  MoHTOAas,  on  Consummation  or  Salb  or  Land,  that  if 
the  land,  on  being  snrreyed  by  the  grantee,  feU  short  of  the  quantity 
whioh  the  grantor  said  he  would  warrant,  a  snm  proportioned  to  sndk 
dsfioiency  ahoold  be  indcwsed  on  the  mortgage,  is  merged  in  the  deed 
■ad  other  writings,  which  mnst,  in  the  absence  of  fraud  or  mistake,  be 
MOolusiTely  presumed  to  oontain  the  whole  contract;  and  besides,  such 
▼erbal  agreement  tends  to  contradict  the  notes  and  mortgage  giren. 
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Bill  in  chancery  to  compel  the  defendant  to  make  an  in- 
dorsement on  a  note  and  mortgage,  on  acconnt  of  paymenl. 
The  facts  are  stated  in  the  opinion. 

M.  E.  Crofoot^  for  the  complainant. 
A.  0.  BaHdmn^  for  the  defendant. 

By  Court,  Chbistiakcy,  J.  The  agreement  set  up  in  the 
bill  in  reference  to  a  guaranty  of  the  quantity  of  land,  a  sur- 
vey of  the  premises,  and  an  indorsement  to  be  made  on  the 
mortgage  for  any  deficiency,  was,  if  any  such  existed,  wholly 
verbal.  Whether  such  verbal  agreement  was  ever  made  is  a 
question  upon  which  the  evidence  is  conflicting,  and  much  of 
it  directly  contradictory,  leaving  the  question  open  to  consid- 
erable doubt.  But  without  going  at  all  into  the  question  of 
the  weight  of  the  evidence,  we  propose  to  consider  the  case  in 
the  most  favorable  aspect  to  the  complainant  which  the  testi- 
mony on  his  own  part  will  warrant. 

The  case,  as  presented  by  the  evidence  on  the  part  of  the 
complainant,  including  his  own,  is  substantially  this:  — 

The  defendant  was  residing  on  the  farm  at  the  time  of  the 
sale,  and  had  resided  there  for  some  twenty-five  years.  Com- 
plainant and  bis  father,  who  aided  him  in  the  negotiation, 
had  also  been  acquainted  with  the  premises  for  many  years. 
There  is  no  pretense  on  the  part  of  complainant  that  the  actual 
boundaries  of  the  land  were  not  known  by  and  visible  to  all 
the  parties.  But  the  defendant  had  never  had  it  surveyed. 
At  the  time  of  the  verbal  arrangement  for  the  sale,  two  or 
three  days  before  the  papers  were  executed,  the  defendant 
represented  the  land  as  containing  110  acres,  and  said  he 
would  warrant  it  to  contain  that  quantity;  and  complainant 
thereupon  verbally  agreed  to  purchase  the  farm  and  pay 
four  thousand  two  hundred  dollars  for  it,  if  there  should  be 
that  amount  of  land.  This  verbal  arrangement  was  made  at 
the  defendant's  house  on  the  premises;  and  the  parties  were 
to  go  in  a  day  or  two  after  to  Pontiac,  and  have  the  writings 
drawn.  They  met  at  Pontiac,  accordingly,  for  that  purpose. 
Mr.  Carhart,  a  justice  of  the  peace,  was  employed,  at  the 
suggestion  of  the  defendant,  to  draw  the  papers, — a  deed 
from  defendant  to  complainant,  and  notes  and  a  mortgage 
upon  the  land  for  part  of  the  purchase-money,  and  an  assign- 
ment by  the  complainant  to  the  defendant  of  another  mort- 
gage received  as  part  of  the  purchase-money. 
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Immediately  before  the  papers  were  drawn,  as  the  parties 
were  going  up  into  Carhart's  office  for  the  purpose,  on  or 
at  the  foot  of  the  stairs,  a  conversation  was  had  between  the 
parties,  in  which  it  was  verbally  agreed  that  complainant 
should  or  might  get  the  land  surveyed  by  the  county  sur- 
veyor, and  if  it  fell  short  (of  110  acres),  an  amount  pro- 
portioned to  such  deficiency  should  be  indorsed  on  the  first 
payment,  to  be  secured  by  the  mortgage  complainant  was  to 
give  for  fifteen  hundred  dollars  of  the  purchase-money.  If 
the  land  should  overrun,  complainant  was  to  pay  for  the  ex- 
cess at  the  same  rate,  though  it  is  not  stated  how  or  when. 
The  parties  then  went  into  the  office,  and  while  Carhart  was 
drawing  the  deed  of  the  farm,  the  defendant  wished  him 
to  insert  the  words  '*  more  or  less  "  after  the  words  at  the 
close  of  the  description,  ''containing  110  acres."  But  to 
this,  complainant's  father,  acting  on  his  behalf  (though  he  was 
himself  present),  objected;  because  they  did  not  know,  as 
he  says,  how  much  land  there  was,  and  they  were  to  have 
it  surveyed,  or  as  stated  by  the  father  in  his  testimony, 
''  because  the  complainant  had  nothing  but  the  defend- 
ant's word  for  the  amount  of  land,  but  expected  110  acres." 
The  verbal  agreement  was  not  stated  to  the  justice,  or  in  his 
presence.  The  deed  was  drawn  without  the  words  ''  more  or 
less,"  and  the  complainant  executed  his  three  promissory  notes 
or  five  hundred  dollars  each,  and  a  mortgage  upon  the  farm 
to  the  defendant  securing  the  notes,  having  paid  him  in  cash 
and  by  the  assignment  of  a  mortgage  the  balance  of  the 
four  thousand  two  hundred  dollars.  Complainant  says  he 
delivered  his  mortgage  and  notes,  relying  upon  the  under- 
standing alx>ve  stated.  The  papers  were  exchanged.  Com- 
plainant received  the  deed,  and  went  into  possession.  No 
written  agreement  was  executed  or  seems  to  have  been  con- 
templated by  either  of  the  parties  as  to  the  survey  or  the 
indorsement  of  any  deficiency. 

Upon  survey,  made  some  months  after  by  the  county  sur- 
veyor, the  farm  was  found  to  contain  but  ninety-three  and  a 
half  acres;  and  the  defendant,  being  called  upon  to  indorse 
the  deficiency,  refused. 

From  this  statement  it  is  clear, — 1.  That  the  verbal  agree- 
ment, if  made  as  claimed  by  the  complainant,  constituted, 
while  the  matter  remained  in  parol,  a  part  of  the  terms  of 
the  entire  contract  of  purchase  and  sale;  2.  That  the  papers 
drawn  by  Carhart,  and  executed  by  the  parties,  together 
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with  the  payment  of  ft  part  of  the  purchase-money,  were 
intended  and  mideretood  by  both  parties  as  the  consumma- 
tion of  the  sale  by  the  one  and  the  porchase  by  the  other; 
8.  That  the  omission  to  insert  in  the  deed  or  mortgage,  or  a 
separate  instrument,  any  stipulation  with  reference  to  a  sur- 
vey to  be  had  of  the  land,  or  the  allowance  or  indorsement 
for  deficiency,  was  not  the  result  of  any  mistake  of  fact,  or  of 
inadvertence  from  the  subject  not  occurring  to  the  mind  of  the 
complainant,  but  that  the  subject  of  such  survey  and  defi- 
ciency was  present  to  his  mind  during  the  drawing  of  the 
papers,  and  that  the  deed  was  drawn  without  the  words 
''more  or  less,"  with  the  idea  that  it  would  operate  as  a 
guaranty  of  the  quantity;  that  the  parties  knew  the  con- 
tents of  all  the  papers  executed;  that  all  were  executed 
and  exchanged  without  any  oversight  or  mistake  of  fact,  in 
the  very  form  intended  by  all  the  parties;  and  that  they  con- 
tained all  that  the  parties  intended  should  be  contained  in 
any  written  evidence  of  the  transaction  between  them. 

It  is  not  denied  that,  upon  the  face  of  the  papers  executed, 
and  according  to  their  legal  efiect,  the  complainant  took  the 
farm  at  his  own  risk  as  to  quantity:  Roat  v.  Pujf,  3  Barb. 
653,  and  cases  there  cited.  If,  in  accepting  the  deed  and 
exchanging  papers,  he  did  not  intentionally  abandon  all  claim 
of  compensation  for  deficiency,  he  must  have  relied  either,  — 
1.  Upon  the  quantity  mentioned  in  the  deed  as  a  guaranty; 
or  2.  Wholly  upon  the  contemporaneous  verbal  agreement:  or 
3.  Upon  both  together. 

If  he  relied  upon  the  first,  it  was  a  mistake  of  the  legal 
effect  of  the  instrument,  the  contents  of  which  he  knew,  — 
purely  a  mistake  of  the  law.  This  is  no  ground  for  relief: 
See  Imham  v.  Childj  1  Bro.  C.  C.  92;  Townsend  v.  Stangroom^ 
6  Ves.  828,  332;  Worrall  v.  Jacob,  3  Mer.  267,  271;  Huni  v. 
Rousmanierey  1  Pet.  1;  S.  C,  2  Mason,  366;  GUbeH  v.  GiibeH, 
9  Barb.  532;  Arthur  v.  AHhur,  10  Id.  9;  Farley  v.  Bryant,  82 
Me.  474;  MeUiah  v.  RoberUon,  25  Vt.  608. 

He  can  have  no  relief  upon  the  ground  of  the  verbal  agree- 
ment alone,  or  in  connection  with  the  deed;  because,  first,  to 
say  nothing  of  the  statute  of  frauds,  it  was  a  part  of  an  entire 
contract  for  the  sale  of  the  land,  made  immediately  preceding, 
and  contemporaneous  with  the  deed  and  other  papers  exe- 
cuted in  consummation  of  the  sale,  and  related  to  its  very 
terms.  It  was,  therefore,  merged  in  or  cut  off  by  the  deed 
lad  other  writings  by  which  the  sale  was  consummated*  and 
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which  muBt,  in  the  aheence  of  fraud,  be  presumed  to  contain 
all  the  terms  finally  agreed  upon:  Street  v.  Dow,  Harr.  (Mich.) 
429;  Steisem  v.  Cooper ^  1  Johns.  Ch.  429  [7  Am.  Dec.  499]; 
Stark.  Ey.  660-665;  1  Oreenl.  Ev.,  sec.  275;  Cowen  and  Hill's 
Notes  to  Phill.  Ey.,  note  948;  and  see  especially  Broughton  ▼. 
Coffer,  18  Oratt.  184. 

2.  Because  the  parol  agreement  would  tend  to  contradict 
and  vary  the  notes  and  mortgage  given  by  complainant  at 
the  same  time  as  a  part  of  the  same  transaction:  Joneev. 
Phelpsy  5  Mich.  222;  Adair  v.  Adair,  6  Id.  204  [71  Am.  Dec. 
779];  Stevens  v.  Cooper,  1  Johns.  Ch.  425  [7  Am.  Dec.  499]; 
Cook  y.  Combe,  39  N.  H.  592  [75  Am.  Dec.  241];  Oelricke  v. 
Ford,  23  How.  49;  Croeier  y.  Acer,  7  Paige,  141;  Austin  y. 
Sawyer,  9  Cow.  89,  49;  Dix  y.  Otis,  5  Pick.  38;  Powell  y.  Ed- 
munds, 12  East,  6;  Noble  y.  Bosworth,  19  Pick.  314;  Conner  y. 
Coffin,  22  N.  H.  542-544;  Gregory  y.  Hart,  7  Wis.  532;  Hoyt 
y.  French,  24  N.  H.  199;  Lang  y.  Johnson,  24  Id.  302;  Hoxie  y. 
Hodges,  1  Or.  251;  Underwood  y.  Simonds,  12  Met.  278;  Adams 
V.  Wilson,  12  Id.  188  [45  Am.  Dec.  240];  Richardson  y.  Comr 
stock,  21  Ark.  69;  Oskaloosa  College  y.  Stafford,  14  Iowa,  152; 
Parsons  on  Bills  and  Notes,  501,  503. 

And  this  rule  applies  as  well  in  equity  as  at  law:  Wesley  y. 
Thomas,  6  Har.  &  J.  24;  Chetwood  y.  Britton,  2  N.  J.  Eq.  439; 
King  y.  Baldwin,  2  Johns.  Ch.  557,  558;  Eveleth  y.  Wilson,  15 
Me.  109;  Bichardson  y.  Thompson,  1  Humph.  154. 

The  cases  of  compensation  for  deficiency  relied  upon  by 
complainant's  counsel  are  mainly  those  arising  upon  con- 
tracts of  sale  or  purchase  not  yet  carried  into  efiect  by  the 
execution  of  the  final  conveyance  and  other  writings  essential 
to  its  completion,  and  where  the  vendor  has  filed  his  bill  for 
the  execution  of  the  contract,  and  the  defendant  has  set  up 
fraud,  or  mistake  in  quantity,  or  the  omission  in  the  writing 
of  terms  verbally  agreed  upon,  or  a  parol  variation  or  dis- 
charge (as  in  Winch  v.  Winchester,  1  Ves.  &  B.  375,  and  other 
cases  mentioned  in  Story's  Eq.  Jur.,  sec.  170),  or,  when  the 
bill  has  been  filed  by  the  purchaser  for  the  execution  of  the 
contract,  for  so  much  as  the  vendor  is  able  to  convey,  or  for 
so  much  as  there  is  of  the  land  (flraudulently  represented  by 
the  vendor,  and  believed  by  the  purchaser,  to  contain  more), 
and  for  compensation  for  the  deficiency,  as  in  Hill  v.  Buckley, 
17  Yes.  895,  upon  which  complainant's  counsel  relies.  Bills 
Cor  spedfio  performance  in  such  cases,  and  defenses  thereto^ 
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stand  upon  principles  so  essentially  different  from  those  in- 
volved in  the  present  case  as  to  require  no  comment. 

Belknap  v.  SeeUy^  2  Duer,  570,  cited  by  complainant's  coun- 
sel, was  an  action  in  the  nature  of  a  bill  in  equity,  brought 
by  the  purchaser  to  rescind  a  contract  for  the  purehase  of 
land,  on  the  ground  of  a  fraudulent  representation  of  quantity, 
and  sustained  on  the  ground  of  mutual  mistake.  One  of  the 
express  grounds  upon  which  relief  was  given,  as  appears  by 
the  opinion  of  Emmett,  J.,  was,  that  the  contract  or  sale  was 
yet  in  fieri,  and  therefore  strictly  within  the  equitiible  powers 
of  the  court. 

It  is  true,  courts  have  not  laid  it  down  as  an  absolute  rule 
that  no  relief  shall  be  given  for  a  deficiency  when  the  contract 
has  been  carried  into  effect  by  a  deed.  Marvin  v.  Bennei,  26 
Wend.  169,  was  a  bill  brought  for  relief  on  this  ground,  after 
conveyance  of  the  land  and  mortgage  given  back;  and  it  was 
held  that  the  bill  could  only  be  sustained  on  the  ground  of 
mistake  or  fraud,  neither  of  which  was  established  in  that 
case,  and  the  relief  was  denied. 

The  court  recognized  the  fact  that  much  stronger  and  clearer 
evidence  is  required  of  the  mistake  in  such  cases  than  when 
the  matter  rests  in  contract  of  sale,  and  seem  to  think  the 
evidence  must  be  such  as  to  remove  all  doubt;  and  they  hold, 
in  that  case,  that  complainant's  attention  having  been  dis- 
tinctly called  to  the  question  of  quantity,  and  of  a  guaranty 
upon  that  subject,  and  having  accepted  the  deed  without  such 
guaranty,  and  executed  the  notes  and  mortgage,  he  took  the 
chance  of  a  deficiency  or  excess,  and  must  be  held  virtually 
to  have  abandoned  any  claim  for  deficiency. 

In  the  case  now  before  us,  no  fraud  is  imputed  to  the  de- 
fendant. The  parties  dealt  with  each  other  upon  equal  terms. 
There  was  no  mistake  in  the  execution  of  the  papers  intended 
to  be  executed.  And  by  accepting  the  deed,  executing  the 
notes  and  mortgage,  and  going  into  possession  under  the  deed, 
with  full  knowledge  of  the  contents  of  all  the  papers,  and  the 
question  of  deficiency  present  to  his  mind,  and  without  ask- 
ing for  any  written  evidence  of  the  supposed  parol  under- 
standing, we  think  the  whole  contract  must  be  conclusively 
presumed  to  be  embraced  in  the  papers  executed:  See  Hawe$ 
V.  Barker^  8  Johns.  606  [3  Am.  Dec.  626];  Schemerham  v. 
Vanderheyden^  1  Id.  140;  HimgktaUng  v.  Lewia^  10  Id.  297; 
Mumford  v.  McPhertonj  1  Id.  418  [8  Am.  Dec.  830];  Brough- 
Ion  V.  Coffer^  18  Oratt  184.    We  think  the  alleged  verbal 
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agreement  in  this  case  stands  upon  no  better  ground  than 
would  a  parol  reservation  of  growing  crops  on  the  land  OOQ- 
veyed. 
The  decree  of  the  court  below  must  be  reversed,  with  ootti, 

and  the  bill  dismissed. 

The  other  justices  concurred. 


BiiBTAKS  or  Law  wnj^  not  bb  RELnvBD  aoadtst,  In  the  abMnoe  of  ipe* 
cial  circamstances:  DiU  v.  Shahan,  60  Am.  Deo.  MO,  and  note;  Ooodmow  r, 
Efwer,  76  Id.  540;  Boffgi  v.  Fotofer,  76  Id.  661;  Jordan  ▼.  Steoena,  81  Id.  666; 
Freeman  v.  Curtit,  81  Id.  664;  Kenyan  v.  WeUy,  81  Id.  187;  Buri  t.  WUmmt 
87  Id.  142;  Melndoe  v.  JIateUon,  88  Id.  701;  ffawnUty  v.  Wamn,  00  Id.  618; 
Bmenon  v.  Namrro,  98  Id.  634. 

Wmttbm  Contract  cannot  bb  Controllbd  bt  Contbmpobanboui  Via- 
EAL  AoRBJUUNT:  Timms  v.  Shannan^  81  Am.  Deo.  632,  and  note.  Whera^ 
from  the  nature  of  an  inetrament  and  what  it  oontaina,  the  whole  oontnol 
mnat  be  presumed  to  have  been  reduced  to  writing,  parol  evidenoe  oannol  bt 
given,  in  the  absence  of  fraud,  of  what  was  said,  or  of  any  oral  agreement 
made  previously  or  at  the  same  time,  which  would  have  the  effect  to  oontr»- 
dict,  add  to,  or  vary  the  written  contract:  BuchUl  v.  Maaon  lAunber  (7a,  1 
Flipp.  646.  So  evidence  of  a  verbal  agreement  made  at  the  time  of  indonuif 
a  note  is  not  admissible  for  the  pnrpoee  of  changing  the  legal  import  of  the 
indorsement:  Ortmaum  v.  Canadiatn  Bank  qf  Oommercip  89  Mioh.  610.  The 
principal  case  is  cited  to  the  foregoiiig  propositions.  Compare  the  point  to 
which  it  is  cited  in  Bj^noUU  ▼.  CamfbeO,  46  Id.  682. 
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Mabtin  and  Wife  v.  Pabkbb  and  Wifh. 

[14  MIHKB80TA,  VL] 

Im  AonoN  lOB  PABTinoir  or  Bbal  Propbbtt,  Summons  Addrsmxd  "t» 
THI  Abotv-hamkd  Dxfbnbamtb"  ifl  a  mifficient  oompliaace  with  the  r^ 
qairements  of  the  Miimeaota  etatote,  where  the  name*  of  the  defendanti 
axe  stated  in  the  title  of  the  case  in  the  summona,  and  the  complaint  al* 
leges  that  the  defendants  named  are  the  only  persoiiBp  except  the  plain* 
ti£b,  having  or  claiming  any  interest  in  the  property. 

Appeal  from  an  order  d6n3ring  a  motion  to  eet  aside  tha 
lummona.    The  opinion  states  the  case. 

Atwater  and  FlandraUy  for  the  appellants. 

/.  B»  OilfiUanj  for  the  respondents. 

By  Court,  Wilson,  C.  J.  This  is  an  action  for  the  partition 
of  real  property,  under  chapter  74  of  the  Greneral  Statutes. 
The  summons  is  addressed  '^to  the  above-named  defendants^'; 
the  names  of  the  defendants  being  before  stated  in  the  title 
of  the  case.    The  complaint  alleges: — 

'^  That  the  said  plaintiff  John  Martin  and  the  said  defend- 
ant Benjamin  Parker  own,  possess,  and  are  seised  in  fee- 
simple  as  tenants  in  common  of  the  following-described  land, 

real  estate,  and  premises That  the  said  plaintiff  Jane 

B.  Martin  is  the  wife  of  said  plaintiff  John  Martin,  and  as 
such  has  and  claims  an  inchoate  right  of  dower  in  and  to  the 
undivided  half-interest  of  the  said  plaintiff  John  Martin  in 
said  premises;  that  the  said  defendant  Hannah  Parker  is  the 
wife  of  the  said  defendant  Benjamin  Parker,  and  as  such 
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has  and  claims  an  inchoate  right  of  dower  in  and  to  the  said 
undivided  half-interest  of  the  said  defendant  Benjamin  Parker 
in  said  premises.  The  said  property  is  of  the  cash  value  oi 
five  thousand  ($5,000)  dollars;  that  the  above  named  are  the 
only  persons  having  or  claiming  any  interest  in  or  to  said 
premises,  or  any  part  thereof."  The  counsel  for  the  defend- 
ants moved  the  court  for  an  order  setting  aside  the  summons, 
on  the  ground  that  it  "  is  not  addressed  by  name  to  all  the 
owners  and  lien-holders  who  are  known,  and  generally  to  all 
persons  unknown,  having  or  claiming  an  interest  in  the  prop- 
erty described  in  the  complaint  herein." 

The  court  denied  the  motion,  and  the  defendants  appealed. 
Sections  2  and  3  of  the  chapter  under  which  the  action  is 
brought  provide: — 

"  Sec.  2.  The  summons  shall  be  addressed  by  name  to  all 
the  owners  and  lien-holders  who  are  known,  and  generally  to 
all  persons  unknown,  having  or  claiming  an  interest  in  the 
property. 

"  Sec.  3.  The  interest  of  all  persons  in  the  property,  whether 
by  the  way  of  ownership  or  lien,  and  whether  such  persons  are 
known  or  unknown,  shall  be  set  forth  in  the  complaint  specifi- 
cally and  particularly,  as  far  as  known  to  the  plaintifi*;  and  if 
any  one  or  more  of  the  parties,  or  the  share  or  quantity  of  in- 
terest of  any  of  the  parties,  is  unknown  to  the  plaintifi^,  or  un- 
certain or  contingent,  or  the  ownership  of  the  inheritance 
depends  upon  executory  device,  or  the  remainder  is  a  contin- 
gent remainder,  so  that  such  parties  cannot  be  named,  that 
fact  shall  be  set  forth  in  the  complaint.  The  complaint  shall 
also  contain  an  allegation  of  the  cash  value  of  the  property, 
and  shall  be  verified." 

This  summons  is  addressed  to  the  defendants  by  name. 
We  do  not  understand  them  in  this  respect  to  question  its 
sufficiency,  or  to  claim  that  their  names  should  have  been 
repeated;  that  clearly  was  unnecessary. 

We  need  only  consider,  therefore,  whether  it  should  have 
been  addressed  ''  generally  to  all  persons  unknown,  having  or 
claiming  an  interest  in  the  property."  By  section  3  it  appears 
that  the  interest  or  liens  of  all  persons,  known  or  unknown,  in 
or  on  the  property,  are  to  be  set  forth  as  particularly  as  may 
be,  and  determined  by  the  judgment,  and  that  when  any  of 
the  parties  are  unknown,  that  fact  must  be  alleged;  when 
known,  their  names  must  be  given.  Section  2  requires  the 
■ammona  to  be  addressed  to  the  claimants  known  particularly 
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by  name;  to  those  unknown,  generally;  but  it  only  requires  it 
to  be  addressed  to  those  having  or  claiming  an  interest  in  the 
property.  In  this  case,  it  appearing  that  the  defendants  are 
the  only  persons,  except  the  plaintiflb,  haying  or  claiming  an 
interest  in  the  proper^,  it  was  only  neoesBary  to  address  the 
summons  to  thenx. 
Order  affirmed. 


Whitb  v.  Phblps. 

ri4  MnrmsovA*  87.1 
PUDQll   MAT   MADITAnr  AOHOH    Df    HO  OWV    NaKI    VTOH    PbOKIBSORT 

NoTB  payable  to  otdar,  transferred,  after  ite  matniitj  without  indorae- 
ment  by  the  payee^  as  oollateral  security  for  the  payment  of  a  debt  dae 
on  a  certain  day,  where  the  pledgor  has  made  de&nlt  in  the  payment 
of  the  debt  which  it  was  pledged  to  seonre.  And  no  demand  by  the 
pledgee  is  neoessaiy,  in  Ba<^  case,  to  enable  him  to  sae. 

Action  on  a  note.  The  plaintiff  alleged  that  one  Benjamin 
Phelps  executed  to  him  his  promissory  note,  and  transferred 
and  delivered  to  him  a  certain  promissory  note  of  the  defend- 
ant, then  past  due,  as  collateral  security  for  its  payment;  that 
the  said  note  of  Benjamin  Phelps  was  due  and  unpaid.  He 
demanded  judgment  against  the  defendant  for  the  amount 
due  on  the  note  so  pledged.  The  court  below  sustained  a  de- 
murrer to  the  complaint,  and  the  plaintiff  appealed. 

P.  De  Rochebrune^  for  the  appellant 
(?.  K.  Davisy  for  the  respondent. 

By  Court,  McMillan,  J.  The  principal  question  presented 
by  the  demurrer  to  the  complaint  in  this  action  is,  whether  the 
transfer  and  delivery  of  a  promissory  note,  after  maturity,  and 
without  indorsement,  as  collateral  security  for  the  payment  of 
a  debt,  enables  the  pledgee,  upon  defletult  of  the  pledgor,  to 
maintain  an  action  on  the  note  in  his  own  name  against  the 
maker.  The  transaction  is  in  the  nature  of  a  pledge,  and  .the 
rights  and  liabilities  of  the  parties  must  be  determined  by  the 
law  applicable  to  pledges  of  personal  property  of  this  charac- 
ter. It  is  a  well-settled  rule  of  law  relating  to  this  class  of 
bailments  that  the  general  property  in  the  pawn  remains  in 
the  pledgor,  and  a  special  property  therein  passes  to  the 
pledgee. 

There  is  no  rule  of  law  which  limits  or  defines  absolutely 
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the  special  property  of  a  pledgeci  but  the  rights  and  liabilities 
of  the  latter  are  to  be  determined  from  the  terms,  express  or 
implied,  of  the  contract  between  the  parties,  and  we  apprehend 
that  whatever  special  interest  or  estate  in  the  pawn  is  neces- 
sary to  enable  the  pledgee  to  exercise  the  rights  guaranteed  to 
him,  or  discharge  the  obligations  imposed  on  him  by  the  con- 
tract, will  vest  in  him. 

Let  us  consider,  then,  so  far  as  it  is  necessary,  what  are  the 
rights  and  liabilities  of  the  parties  in  this  case. 

Where  goods  are  deposited  to  secure  a  loan,  **  it  may  be  in- 
ferred," says  Oibbs,  C.  J.,  "  that  the  contract  was  this:  If  I 
(the  borrower)  repay  the  money,  you  must  redeliver  the  goods; 
but  if  I  fail  to  repay  it,  you  may  use  the  security  to  repay 
yourself":  Pothomer  v.  Davmn,  1  Holt  N.  P.  883;  3  Eng. 
Com.  L.  164. 

The  primary,  and  indeed  the  only,  purpose  of  the  pledge  is, 
to  put  it  into  the  power  of  the  pledgee  to  reimburse  himself 
for  the  money  advanced  when  it  becomes  due  and  remains 
unpaid. 

The  contract  carries  with  it  an  implication  that  the  security 
shall  be  made  effectual  to  discharge  the  obligation:  Wheeler  v. 
Newbouldj  16  N.  Y.  896.  When  the  pledge  is  given  as  col- 
lateral security  for  the  payment  of  a  debt,  it  can  be  made 
effectual  to  pay  the  debt  only  by  being  converted  into  money; 
and  in  the  absence  of  any  special  agreement  to  the  contrary^ 
and  where  there  is  nothing  in  the  nature  of  the  pawn  incon- 
sistent with  such  intention  in  the  parties,  the  pawnee  may 
proceed  to  sell  the  property,  without  judicial  process,  upon 
giving  reasonable  notice  to  the  debtor  to  redeem. 

The  means  generally  resorted  to  for  the  accomplishment 
of  the  purpose  of  the  pledge  is  a  sale  of  the  property  pledged, 
and  writers  upon  the  subject  generally  state  this  as  the  power 
conferred  upon  the  creditor  to  satisfy  his  debt:  Story's  Eq. 
Jur.,  sec.  1008;  2  Kent's  Com.  582. 

But  there  is  nothing  in  the  nature  of  this  bailment  which 
absolutely  requires  a  sale  in  all  cases;  and  if  the  subject  of 
the  pledge  is  such  that,  from  its  nature,  it  is  to  be  inferred  with 
reasonable  certainty  that  the  parties  intended  to  restrict  the 
pawnee  in  the  exercise  of  his  powers  to  a  proceeding  in  chan- 
cery, he  will  not  be  permitted  to  sell  without  a  decree:  Clark 
V.  OUbertf  2  Bing.  N.  C.  356,  explained;  Smith's  Lead.  Cas. 
298,  299.  Or  if,  from  its  nature,  the  pawn  cannot  be  converted 
into  cash  without  injury  to  both  or  one  of  the  parties,  and  may 


192  White  v.  Phslps.  [Minn. 

be  converted  into  monej  by  eome  other  method  more  bene- 
ficial to  the  parties,  we  think  the  pledgee  is  permitted,  and  in 
equity,  if  not  at  law,  required,  to  pursue  the  latter  course;  for 
the  bailment  is  for  the  mutual  benefit  of  both  parties,  and  is 
in  the  nature  of  a  trust.  "The  creditor,"  says  Kent,  is  re- 
quired "at  his  peril  to  deal  fiEiirly  and  justly  with  the  pledge. 
....  The  law,  especially  in  the  equity  courts,  is  vigilant  and 
jealous  in  its  circumspection  of  the  conduct  of  trustees ":  2 
Kent's  Com.  583. 

In  the  case  under  consideration,  there  is  nothing  in  the 
contract  expressly  restricting  the  power  of  the  pledgee  in  the 
disposition  of  the  pledge.  Is  there  anything  in  the  nature  of 
the  pledge  from  which  it  is  reasonably  to  be  inferred  that  the 
parties  intend  to  prohibit  a  sale  of  the  pledge,  either  with  or 
without  judicial  process?  or  to  afford  any  remedy  concur- 
rently with  a  sale?  or  to  restrict  the  pledgee  in  any  event  in 
pursuing  his  remedy  to  a  proceeding  in  chancery? 

The  pawn  in  this  case  is  an  unindorsed  negotiable  note. 
There  are  no  facts  or  circumstances  going  to  show  that  the 
amount  of  the  note,  so  far  as  the  maker  is  concerned,  cannot 
be  fully  realized  in  a  suit  at  law.  Under  these  circumstanceSy 
we  think,  the  pawnee  is  not  permitted  to  dispose  of  the  note 
by  sale. 

The  reasoning  of  Brown,  J.,  on  the  same  question,  in  WheeUr 
V.  Newbouldj  supra^  fully  sustains  this  conclusion.  Is  there 
anything  in  the  nature  of  the  pawn  in  this  case  which^would 
reasonably  indicate  an  intention  to  restrict  the  pledgee  to  a 
proceeding  in  chancery,  in  realizing  his  debt  from  the  prop- 
erty pledged?  If  there  is  not,  the  party  has  an  election  to 
pursue  his  remedy  either  at  law  or  in  equity.  The  rights  and 
remedies  of  parties  to  promissory  notes  are  generally  within 
the  exclusive  jurisdiction  of  the  courts  of  law.  If  in  this  case 
the  pledgee  has  not  a  remedy  by  action  at  law,  and  we  are 
right  in  the  view  we  have  taken  of  the  power  of  sale,  it  is  only 
because  the  note  is  not  indorsed  by  the  payee.  Does  this 
deprive  him  of  his  right  of  action  at  law?  It  is  doubtless 
true  that,  by  the  law  merchant,  if  a  promissory  note  is  origi- 
nally payable  to  a  person,  or  his  order,  it  is  properly  trana- 
ferable  by  indorsement,  and  that  the  indorsement  of  the  payee 
is  necessary  to  pass  the  legal  title  to  a  third  person,  so  that  at 
law,  in  the  absence  of  statutory  provision  to  the  contrary,  be 
can  maintain  an  action  on  the  note  in  his  own  name.  But  by 
a  transfer  without  an  indorsement,  the  holder  will  acquire  the 
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same  rights  that  he  would  acqmra  upon  a  timnaftr  of  a  note 
Doi  n^^tiable, — that  ia,  he  may  at  htw  sue  the  other  partiee 
thereto  in  the  name  of  the  payee  or  aadgnor:  Story  oq  Prom- 
iasory  Notea^  aec.  120,  note  3;  Stoiy  oq  Billa^  sec  201,  note  3; 
Jone^  Y.  WiUer^  13  Mass.  304r-306.  Does  the  pledge  of  a  note 
unindoraed  operate  as  an  aadgnmeniof  it?  It  is  to  beofaeeryed 
that  the  contract  of  pledge  exiata  in  law  as  well  as  equity, 
and  that  by  operation  of  law  the  pledgee  takes,  not  a  lien  only, 
which  is  merely  a  right  to  retain  until  the  debt,  in  respect  of 
which  the  lien  was  created,  hatf  been  satisfied,  but  a  property, 
—  mn  ownership  in  the  prq[>erty  pledged:  Story  on  Bailments, 
sec  93,  g,  h,  c.  It  is  a  special  ownership, — that  is,  it  is  q[Mcial 
from  the  fact  that  it  is  limited  in  its  character;  it  is  an  ownei^ 
ship  limited  to  the  purposes  of  the  pledge;  but  as  to  these  pur- 
poses the  property  in  the  pawn  is  vested  in  the  pledgee,  and 
the  lightB  of  the  pledgee  to  the  same  extent  are  paramount  to 
those  of  the  pledgor. 

The  purpose  of  the  pledge  is,  as  we  have  seen,  that  the 
pledgee  may  reimburse  himself  for  his  debt  when  it  becomes 
due  and  remains  unpaid.  This  can  only  be  done  by  convert- 
ing the  pledge  into  money.  This,  then,  he  has  a  right  to  do  in 
a  bona  fide  manner,  and  the  contract  assigns  him  such  a  prop- 
erty in  the  pledge  as  will  enable  him  to  do  it.  Whether  it  is 
a  note  or  goods  and  chattels  makes  no  difference,  —  the  prop- 
erty passes;  but  in  the  case  of  a  negotiable  note,  the  pledgee, 
in  any  action  in  a  court  of  law  which  requires  a  legal  title  to 
the  property  in  the  plaintiff,  must  prooeed  in  the  name  of  the 
payee  of  the  note,  unless  there  is  statutory  provision  to  the 
contrary. 

Assuming  that  we  are  right  thus  far,  we  think  our  statute 

has  so  changed  the  law  as  to  permit  the  pledgee,  after  default 

of  the  pledgor,  to  maintain  an  action  in  his  own  name.    The 

statute  reads  as  follows:  "Every  action  shall  be  prosecuted  in 

the  name  of  the  real  party  in  interest.^  except  as  hereinafter 

provided;  but  this  section  does  not  authorize  the  assignment 

of  a  thing  in  action  not  arising  out  of  contract":  Qen.  Stats., 

e.  86,  tit  3,  sec.  26,  p.  453.    In  considering  this  section  with 

reference  to  the  right  of  action  upon  a  note  unindorsed,  Flan- 

drau,  J.,  says:   "The  only  question  under  our  practice  is,  In 

whom  is  the  real,  substantial  ownership  and  property  of  the 

note?    In  whomsoever  that  is  found,  there  the  cause  of  action 

is  also'':  Pease  v.  Rusk,  2  Minn.  111. 

As  the  plaintiff  by  the  pledge  acquired  a  substantial  owner- 
▲m.  Dm.  Vol.  o-ll 
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ship  and  property  in  the  note^  an  action  brought  for  the  pur- 
pose of  enforcing  a  right  incident  to  that  property  or  ownership 
must,  under  our  statute,  be  brought  in  his  own  name.  It  is 
true  the  pledgor  also  retains  a  property  in  the  pledge,  but  it  is 
entirely  distinct  and  separate  from  that  of  the  pledgee,  and 
their  interests  are,  perhaps,  adverse.  It  is  neither  necessary 
nor  proper,  therefore,  that  they  be  joined  as  plaintifls  in  this 
action. 

The  debt,  to  secure  which  the  pledge  was  given,  was  payable 
at  a  specific  time.  When  the  Hebt,  to  secure  which  the  pledge 
was  given,  is  payable  at  a  time  certain,  and  the  pawn  is  a 
promissory  note,  no  demand  by  the  pledgee  is  necessary  before 
bringing  a  suit  upon  the  note  pledged:  Story  on  BaUments, 
sec.  308;  2  Parsons  on  Contracts,  120. 

Whether  the  pledgor  should  not  be  made  a  party  defendant 
in  this  action  is  a  question  not  presented  by  the  demurrer,  and 
one  upon  which  we  express  no  opinion. 

Order  sustaining  demurrer  overruled. 


Right  akd  Dutt  or  Pledges  to  Collect  Collatebal  SaovRirr:  Sm 
Rowe  y.  Homes,  77  Am.  Deo.  101,  note  103;  note  to  Rcbinnn  y.  Hmrle^,  79  Id. 
603;  Piehen»y.  TaHwrwgh,  62  Id.  728;  MiOerY.  Oetfydntrg  Bank,  9i  Id.  449, 
note  451.  Where  a  pledgee  has  receiyed,  as  collateral  secnrity,  a  debt,  he  may 
receiye  payment  theseof,  and  oiay  sue  for  and  collect  it:  OolcUmkU  y.  Firti 
Methodist  Church,  25  Minn.  206,  citing  the  principal  case. 

The  principal  case  is  cited  in  Cassidy  y.  First  NaL  Bank  qf  FariboMk, 
30  Minn.  88,  to  the  point  that  a  party  acquiring  title  to  a  negotiable  instni- 
ment  by  deliyery,  without  indorsement,  is  the  real  party  in  interest^  and  en- 
titled, under  the  Minnesota  praotioe,  to  maintain  aa  aotioQ  upon  it  in  his  om 


FiEST  National  Bank  op  St.  Paul  v.  County 
Commissioners  op  Soott  County. 

[14  Minnesota,  77.J 

Bonds  batino  Attached  Ooupons,  por  Sbvsbal  Years  OyERDus  ane 
Unpaid,  are  dishonored  on  their  face,  and  a  purchaser  thereof  takes 
them  subject  to  all  equities.  The  interest  on  such  bonds,  equally  with 
the  principal,  is  a  part  of  the  debt  which  they  were  intended  to  eyidenoe, 
and  it  is  not  material  whether  the  whole  or  only  a  part  of  the  debt  was 
oyerdue. 

NlOOTLABLE  iNflTRUMENT  PaTABLE  AT  TiME  CERTAIN  IS  OVERD0R  as  SOOA 

as  that  time  has  passed,  whether  payable  generally  or  at  a  specified 
place,  and  one  who  takes  it  after  it  is  due  gets  no  better  title  than  the 
party  had  from  whom  he  receiyed  it. 
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Appeal  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree.   The  facts  are  stated  in  the  opinion. 

John  H.  Bnnpnj  for  the  appellants. 
BigeUno  and  Clarky  for  the  respondent. 

By  Court,  Wilson,  C.  J.  This  suit  was  brought  on  certain 
bonds  of  Soott  County.  The  act  under  which  they  were  issued 
authorized  the  board  of  county  commissioners  of  that  county 

**  to  issue  bonds Said  bonds  shall  bear  interest  at  a 

rate  not  exceeding  seven  per  cent  per  annum,  and  shall  be 
made  payable  at  any  time  not  less  than  five  years  from  the 
date  thereof,  ....  and  the  county  auditor  of  said  county 
may,  when  authorized  by  said  board  of  commissioners,  draw 
warrants  on  the  county  treasurer  for  the  amount  of  interest 
due  on  said  bonds":  Special  Laws  1861,  280,  281. 

The  referee  has  found,  as  a  matter  of  fact,  that  by  the  bonds 
issued  under  this  law,  and  on  which  the  plaintiff  has  brought 
this  action,  "the  said  county  of  Scott  obligated  itself,  for 
yalue  received,  to  pay  one  Justis  H.  Sweet,  or  the  holder 

thereof,  the  sum  of ,  at  the  treasurer's  office,  in  the  said 

county  of  Scott,  on  the  first  day  of  April,  1866,  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum,  payable  an- 
nually, on  the  presentation  of  the  corresponding  interest 
warrants." 

The  particular  form  of  the  bonds  or  coupons  is  not  given. 
The  bonds  in  suit  were  lost  by  or  stolen  from  the  owner,  and 
subsequently,  in  July,  1865,  purchased  by  the  plaintiff  in 
good  faith,  at  their  market  value,  with  all  the  coupons  at- 
tached thereto. 

The  plaintiff's  right  to  recover  is  disputed  on  several 
grounds,  but  one  of  which  we  consider.  It  appears  from  the 
enabling  act,  and  the  facts  found  by  the  referee,  that  the  con- 
tract for  the  payment  of  interest  is  in  the  bond.  The  coupon 
is  evidence  of  a  sum  due  on  the  bond  for  interest,  and  it  is 
attached  as  a  matter  of  convenience  merely.  It  serves  as  a 
warrant  to  the  holder  to  receive  the  sum  due,  and  a  voucher 
rhen  the  money  is  paid.  In  other  words,  it  is  a  mere  token 
ticket  or  interest  warrant  indicating  the  time  and  place  when 
and  where  certain  sums  would  be  due  and  payable  for  interest 
on  the  bond:  Arents  v.  Commonwealth^  18  Gratt.  750,  771,  772. 

The  fact  that  it  appeared  upon  the  face  of  the  bonds  that 
the  interest  for  several  years  was  overdue  and  unpaid  was, 
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we  thinky  a  dreamstance  of  saspicion  anfficient  to  pat  the 
plaintifif  on  its  guarcL  The  bonds  were  thus  dishonored  on 
their  face.  The  interest,  equally  with  the  principal,  is  a  part 
of  the  debt  which  they  were  intended  to  secure,  and  it  does 
not  seem  to  us  material  whether  the  whole  or  only  a  part  of 
that  debt  was  overdue.  When  due,  the  plaintiff  had  a  right 
of  action  for  the  recovery  of  tbe  interest  as  for  any  other  in- 
ataUment  due  on  the  bond.  It  is  ai^ed  that  the  interest  was 
only  payable  on  the  pceeentation  of  the  eoupons  to  the  county 
treasurer,  and  presentation  not  having  been  made  before  the 
plaintiff  purchased,  that  the  bonds  are  not  affected  by  the 
infirmity  of  the  grantor^s  title. 

This,  we  think,  is  not  the  law.  The  bonds  were  payable  at 
the  treasurer's  office  of  said  county,  and  of  course  the  holder 
woold  have  no  right  to  demand  tbe  sum  due  on  them  without 
their  presentation  to  the  treasurer.  They  therefore  stand  in 
this  respect  on  the  same  footing  with  the  coupons,  and  by  a 
parity  of  reason  the  plaintiff  might  claimi,  had  it  purchased 
them  after  the  first  day  of  AjhH,  1866  (the  day  on  which  by 
the  terms  they  were  to  be  paid),  that  they  were  not  overdue, 
and  that  it  was  not  subject  to  any  equities  or  infirmity  of  title 
affecting  its  grantor. 

But  the  law  is,  that  a  negotiable  instrument,  payable  at  a 
time  certain,  is  overdue  as  soon  as  that  time  has  passed, 
whether  payable  generally  or  at  a  specified  place,  and  the 
person  who  takes  it  by  indorsement  or  delivery  after  it  is  due 
gets  no  better  title  than  the  party  had  from  whom  he  received 
it.  The  fact  that  the  day  of  payment  has  passed  before  the 
transfer  is  of  itself  a  ground  of  suspicion,  and  sufl^ient  to 
affect  the  title  of  the  transferee.  This  is  said  to  be  a  rule  of 
larw  founded  on  grounds  of  policy,  and  designed  to  prevent 
fraud:  See  Arents  v.  CinnmonweaUk^  miprctf  and  cases  thefe 
cited;  Newell  v.  Oregjh  51  Barb.  268. 

Judgment  reversed. 


NmozEABLB  Instbuiost  on  Whiob  Isnanr  n  Past  Dam, 

«0   BX   RtoAHDBD  AS   DlSHOHOBXD,    AND  SUBJBOT  TO   DXIBNSB   DT  HAinM 

ov  Bona  Fn>x  Holdkb.  — The  only  cases  we  baye  been  able  to  find  that 
agree  with  the  decision  in  tiie  principal  case  npon  tins  qvesftion  ace  JImi  y. 
Stiekney,  41  Wis.  690;  S.  C,  22  Am.  Bep.  728,  aad  ij^cm/l  t.  Oreggk  51  Bmh. 
363.  In  the  farmer  of  these  cases,  it  was  held  that  a  promissoty  note  bear- 
ing intarast  payable  annnally,  which  was  indorsed  before  matnrity,  bat  after 
an  installment  of  interest  was  dne  and  unpaid,  was  dishonored,  and  that  the 
indorsee  took  it  subject  to  all  equitiea  between  the  original  partias.  Ihis  de- 
oisbn  is^  howerer,  in  direet  ceaflict  with  thai  ia  Hbm  prior  cm*  of  Bom  ▼• 
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BmoiU,  16  Wis.  200^  «nd  has  been  orerrnled  by  the  tnbseqnexit  case  of  KeUey  y, 
WhMmsjf,  46  Id.  1 10.  Tn  ilie  lart-nuned  CMe,  Cole,  J. ,  who  delivered  the  opin- 
ion, Bsid  that  the  ooort  in  deddix^^  Htni  y,  Stidemey^  mtpra^  entirely  overlooked 
the  one  of  Bon  t.  HmolUt  mtprOf  and  oonnael  had  not  called  the  coort's  atten- 
tion to  it.  In  tbe  one  of  Parmnm  v.  JobAaon^  09  U.  8.  434,  440,  Mr.  Jnstio* 
Bndley,  irho  delivered  the  opinion  of  the  conrt,  gave  ezpressioa  to  the  follow- 
ing didmit:  "The  preeenoe  of  the  past-dae  and  unpaid  coapons  was  itself  an 
evidence  of  dishonor  soffioient  to  pat  the  parchasers  on  inqniry."  Bat  Mr. 
Jnstioe  Wood%  in  deUvering  the  opmion  of  the  conrt  in  the  subsequent  ease 
of  iSottpoy  Oo.  T.  Sproffuet  108  Id.  762;  referring  to  this  dietum  of  Mr.  Jnstioe 
Bksdlej,  said:  ''But  the  eaae  did  not  tarn  on  this  cu'cnmstance  alone. 
Tliare  were  other  aigniiksant  indications  of  the  invalidity  of  the  bonds,  and 
the  opinion  most  be  restricted  to  the  case  before  the  court.'*  It  aeems,  ther^ 
fore,  tiiat  the  principal  case  and  the  case  of  Newett  v.  Ortgg,  61  Barb.  269^ 
now  stand  akne  in  holding  tiat  a  negotiable  instrument  is  dishonored  when 
an  fnntaHment  of  interest  is  due  and  unpaid.  The  points  decided  in  Newetl  v. 
€htggf  Bttprett  were,  tiiat  where  a  note  is  for  the  payment  of  money  at  a  speci- 
fied time,  with  interest  payable  annually,  the  payment  of  interest  annually  is 
as  mndi  apart  of  tiie  agreement  as  the  proxmse  to  pay  the  principal;  it  is  a 
puriiun  of  tiie  debt,  and  if,  when  the  note  is  sold  to  a  third  person  by  the 
payee,  a  year^  interest  is  past  due,  the  note  is  then  dishonored.  When  an 
inatrnment  famishes  evidence  that  the  promise  to  pay  is  broken,  a  party 
taking  it  tiJoes  it  with  a  warning  that  the  maker  may  have  some  defense. 

But  whatever  donbt  or  vacillation  there  may  have  heretofore  been  on  this 
qneetion,  H  is  now  well  settled  by  the  great  weight  of  authority  that  the 
mere  fact  that  an  installment  of  interest  on  a  negotiable  instrument  is  over- 
due and  unpaid,  disconnected  from  other  facts,  is  not  sufficient  to  affect  it 
Willi  dirikonor,  and  subject  it  to  defenses  in  the  hands  of  a  bonajtde  holder: 
2  Daniel  on  Negotiable  Instmmenta,  3d  ed.,  sec  1606  a;  OramweU  v.  Cam(Jt§ 
qfSae,  96  U.  8.  61;  Anteay  Co.  v.  Sprague,  103  Id.  766;  Qifbougfi  v.  Norfolk 
A  P.  J?.  B.  Oo,,  1  Hughes,  410;  PrMe  v.  Board  qf  Superviaors,  8  Biss.  368; 
Staie  V.  CM,  64  Ala.  127,  168;  Natkmd  Bank  of  North  America  v.  Rrby,  108 
Maes.  497;  Bossy.  HewUt,  16  Wis.  260;  KeUey  v.  Wldtney,  46  Id.  110;  S.  C, 
80  Am.  Bep.  697;  Brooka  v.  MUehdly  9  Mees.  ft  W.  15. 

Paine^  J.,  delivering  the  opinion  of  the  court  in  Boae  v.  HeuUt,  15  Wis.  262» 
aaid:  "Neither  do  we  think  that  the  fact  that  the  interest  had  not  been  paid 
makea  iiie  case  equivalent  to  a  purchase  after  maturity,  so  as  to  let  in  defenses 
that  mi|^t  have  been  made  against  the  driginal  parties.  The  interest  is  a  mere 
incident  to  the  debt;  and  although  it  b  frequently  provided  that  it  shall  be 
paid  at  stated  periods  before  the  principal  falls  due,  we  know  of  no  authori- 
ties holding  that  a  failure  to  pay  it  dishonors  the  note,  so  as  to  let  in  all  de- 
fenses against  subsequent  purchasers  for  value,  withoat  any  other  notice  of 
defects,  ezoept  the  mere  fact  tiiat  such  interest  had  not  been  paid.  And  we 
do  not  think  it  should  have  that  effect.  The  maturity  of  the  note,  within 
the  meaning  of  the  commercial  rule  upon  this  subject,  is  the  time  when  the 
principol  beoomee  due."  Colt,  J.,  who  delivered  tiie  opinion  of  the  court  in 
National  Batik  qf  North  America  v.  Kirbif,  108  Mass.  601,  in  discussing  this 
•abject,  said:  "If,  as  it  is  argued,  it  be  true  that  the  failare  to  pay  interest 
ever,  as  matter  of  law,  amounts  to  a  dishonor  of  a  note,  it  can  only  affisct  one 
who  has  knowledge  of  the  £act»  Payment  of  interest  is  not  always  indorsed, 
and  other  evidence  is  often  relied  on  to  prove  it.  Want  of  indorsement  does 
not  apprise  the  party  to  whom  such  note  is  transferred  that  there  has  been 
no  payment;  and  when  the  note  is  only  taken  as  collateral,  and  accuracy  is 


198  FiH8T  National  Bank  v.  County  Comm'es.     [Mina 

not  required  in  asoertuning  the  anurnnt  dna  for  interest,  the  fact  that  orer^ 
dne  interest  is  not  indorsed  might  have  slight  inflnenoe  in  patting  the  por^ 
chaser  upon  his  inqnizy.  It  has,  indeed,  been  held  by  this  court  that  a  nJote^ 
the  principal  of  which  is  payable  by  installments,  is  overdne  when  the  first 
installment  is  overdue  and  unpaid,  and  is  thereby  subject  to  all  equities  be* 
tween  the  original  parties:  Vinion  v.  Emg,  4  Allen,  6^  Such  a  note  is  a 
single  oontract,  and  the  party  to  whom  it  is  transferred  must  take  it  with 
notice  that,  as  to  the  overdue  installment,  the  maker  may  have  a  justifiable 
cause  for  withholding  payment,  which  may  a£fect  the  whole  contracL  But 
in  its  effect  upon  the  credit  of  a  note,  it  is  manifest  that  a  failure  to  pay  in- 
terest is  not  to  be  ranked  with  a  failure  to  pay  principaL  Interest  is  an  inci- 
dent of  the  debt,  and  differs  from  it  in  many  respects.  It  is  not  subject  to 
protest  and  notice  to  indorsers,  or  days  of  grace,  according  to  the  law  mer> 
chant.  Interest  is  not  recovered  on  overdue  interest;  and  the  statute  of  limi- 
tations does  not  run  against  it  until  the  principal  is  due.  ....  We  are 
referred  to  no  case  in  which  it  has  been  held  that  failure  to  pay  interest^ 
standing  alone,  is  to  be  regaxded  sufficient  in  law  to  throw  such  discredit 
upon  the  principal  security  upon  which  it  is  due  as  to  subject  the  holder  to 
the  full  extent  of  the  security  to  antecedent  equities.  There  is  a  large  class 
of  negotiable  securities  the  principal  of  which  is  payable  only  at  the  end  of 
many  years,  but  with  interest  payable  either  annually  or  semi-annually;  and 
many  of  the  notes  given  in  the  purchase  of  real  estate,  and  secured  by  mort- 
gage, especially  in  the  country,  are  of  this  class,  as  are  most  of  the  obliga- 
tions for  debts  contracted  by  public,  and  many  of  those  incurred  by  private^ 
corporations;  and  it  is  important  that  the  value  due  to  their  negotiablo  char- 
acter should  not  be  impaired  by  new  rules  tending  to  lessen  their  currency 
and  credit.*' 

Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court  in  CromweU  v. 
CoMitfy  qf  SaCf  96  U.  S.  58,  said:  "The  simple  fact  that  an  installment  of 
interest  is  overdue  and  unpaid,  disconnected  from  other  facts,  is  not  suffi- 
cient to  affect  the  position  of  one  taking  the  bonds  and  subsequent  cmipons 
before  their  maturity  for  value  as  a  h<ma  fidt  purchaser.  To  hold  otherwise 
would  throw  discredit  upon  a  large  class  of  securities  issued  by  municipal 
and  private  corporations,  having  years  to  run,  with  interest  payable  annu- 
ally or  semi-annually.  Temporaxy  financial  pressure^  the  falling  off  of  ex- 
pected revenues  or  income,  and  many  other  causes  having  no  connectioii 
with  the  original  validity  of  such  instruments,  have  heretofore,  in  many 
instances,  prevented  a  punctual  payment  of  every  installment  of  interest 
en  them  as  it  matured;  and  similar  caases  may  be  expected  to  prevent  a 
punctual  payment  of  interest  in  many  instances  hereafter.  To  hold  that  a 
failure  to  meet  the  interest  as  it  matures  renders  them,  though  they  may 
have  years  to  run,  and  all  subsequent  coupons,  dishonored  paper,  subject  to 
all  defenses  good  against  the  original  holders,  would  greatiy  impair  the  cur- 
renpy  and  credit  of  such  securities,  and  correspondingly  diminish  their  value." 

And  Mr.  Justice  Wood,  delivering  the  opinion  of  the  court  in  Ra'dmatjf  Co. 
V.  Sigrogut^  103  U.  S.  761,  said:  "The  contest,  therefore,  is  reduced  to  this: 
Did  the  mere  presence  upon  the  bonds  purchased  by  Mrs.  8prague  of  two 
past-due^  unpaid  interest  coupons,  make  the  bond  dishonored  paper?  Cou- 
pons are  separable  obligations  for  the  interest  payable  upon  demand.  It 
constantly  occurs  that  they  are  not  demanded  for  weeks  and  months,  and 
sometimes  years,  after  they  are  due.  As  they  bear  interest  after  maturity, 
it  will  frequently  happen  that  the  owner  of  a  bond  who  holds  it  as  an  inve*^ 
msnt  win  keep  the  coupon  for  the  same  purpose.    Bonds  executed  by  a 
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lailroad  compaay  may  not  be  put  upon  the  market  nntQ  one  or  more  con- 
poDB  have  matured.  The  company  may  cnt  them  off  when  it  sells  the  bonds, 
cr  leave  them  on  to  be  acooonted  for  in  the  purchase.  Negotiable  bonda 
have  been  used  as  a  means  of  raising  money,  not  only  by  railroad  companies, 
bttt  by  the  national  government,  states,  counties,  and  cities.  To  hold  that 
the  moment  an  unpaid  coupon  is  left  on  a  bond  its  character  and  negotiability 
are  changed,  would  greatly  embarrass  the  traffic  in  such  securities,  and  lead 
to  endless  uncertainty  and  confusion.  The  mere  presence,  therefore,  of  two 
mpaid  coupons  upon  the  bonds  purchased  by  Mrs.  Sprague  was  not  of  itself 
sufficient  evidence  of  the  dishonor  of  the  bonds  to  which  they  were  attached.'* 

The  reasoning  of  the  eminent  jurists  in  the  opinions  from  which  the  fore- 
going extracts  are  taken  shows  that  the  rule  is  founded  upon  sound  reason 
and  good  policy. 

While,  as  has  been  shown,  the  mere  fact  that  interest  on  a  negotiable  in* 
stmment  is  overdue  snd  unpaid  is  not  in  itself  sufficient  to  dishonor  it  snd 
Ist  in  defenses,  yet  such  fact  is  a  circumstance  which  may  be  taken  into  ao- 
•oont  by  the  jury  in  determining  whether  or  not  the  holder  took  it  in  good 
faith  an«l  without  notice  of  such  defenses:  National  Bank  qf  North  America 
V.  KiHnf,  108  Mass.  497. 

And  where  it  is  provided  in  bonds  themselves  that  if  default  be  made  as  to 
any  coupon,  the  bonds  shall  be  due  and  payable,  they  become  so  on  default 
el  payment  of  any  coupon:  2  Daniel  on  Negotiable  Instruments,  3d  ed.,  sec 
IfiOG  a;  Mat/or  etc  qf  Oriffin  v.  City  Bank,  58  Ga.  584.  A  purchaser,  in  good 
Inih,  of  bonds  that  have  been  stolen  acquires  a  good  title  to  the  bonds  and  to 
tiw  ooupons  not  yet  due;  but  as  to  the  coupons  overdue  and  unpaid,  he  ao- 
^nires  no  title  as  against  the  true  owner:  QiXbough  v.  NcrfiXk  4f  P.  B,  J?«  Oo,, 
1  Hughes,  410;  Ai-enii  v.  CanumonweaUht  18  Oratt  750. 


Gbigos  V.  Fleoeenstein. 

ri4  HlNNB80TA»  9L] 

Mbhsihq  Awat  ov  Tsam  is  EmcisiiT  Cause  of  Injubt,  if  it  put  in 
operation  the  force  which  was  the  immediate  and  direct  cause  of  the 
injury.  And  where  a  team,  negligently  left  unhitched  in  the  principal 
business  street  of  a  town,  runs  away,  and  after  an  attempt  on  the  part 
of  people  in  the  street  to  stop  it,  runs  into  another  team  properly 
hitched  at  the  side  of  the  street^  and  the  latter  team  runs  away,  and 
collides  with  and  injures  a  horse  standing  on  the  side  of  the  street,  the 
injury  is  the  natural  and  proximate  result  of  the  negligent  act  of  the 
owner  of  the  first-mentioned  team. 

TLAomrw  gankot  Riooyxb  for  Injubt  to  Pbopbrtt  it  his  Owh  Nao- 
uasscK  Contributed  thereto,  or  if,  by  the  ezereise  of  ordinary  oare, 
be  could  have  avoided  such  injury. 

I4UTINO  Horse  UitHrroHBD  nr  Street  is  hot  iir  Itself  Neqlxoshob. 
Whether  it  is  negligence  or  not  will  depend  upon  the  circumstances  of 
the  ease,  and  is  a  question  to  be  determined  by  the  jury  from  the  laota. 
And  in  determining  that  question,  testimony  that  the  horse  was  tniit« 
worthy  to  stand  unhitched  in  the  street  is  properly  admissible. 

Action  for  injury  to  plaintifTs  horse  and  sleigh.    The  opin« 
ion  states  the  case.    The  following  are  the  requests  submitted 
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by  the  plaintiff  referred  to  in  the  opinion:  ^*  1.  That  the  right 
of  the  plaintiff  to  recover  in  this  action  is  not  affected  by  the 
action  of  the  crowd  in  trying  to  stop  the  defendant's  team, 
whether  said  crowd  did,  or  did  not,  by  their  action,  cause  the 
team  to  swerve  from  the  course  it  otherwise  would  have  taken; 
2.  That  if  the  jury  should  find  that  the  action  of  the  crowd 
swayed  the  horses  of  the  defendant  from  the  course  they  would 
have  taken  but  for  said  action,  and  that  the  collisions  would 
not  have  taken  place,  or  the  damage  been  done,  had  the 
crowd  not  interfered,  yet  the  defendant  is  equally  responsible 
as  if  no  such  interference  had  occurred."  The  requests  sub- 
mitted by  the  defendant,  referred  to  in  the  opinion,  are  as 
follows:  "1.  If  they  find  from  the  evidence  that  if  the  de- 
fendant's horses  became  frightened  while  standing  in  the 
public  street,  even  if  negligently  left  unhitched  by  the  defend- 
ant, and  ran  down  the  street,  and  that  one  or  more  persons 
rushed  into  the  street,  and  strove,  by  hallooing,  swinging  of 
hats,  and  other  noise,  to  stop  them,  and  the  defendant's  team 
shied  off  to  the  side  of  the  street,  and  ran  into  the  team  of 
Matthews,  thereby  frightening  them,  and  causing  them  to  run 
away,  the  defendant  is  not  responsible  for  any  injury  caused 
by  said  last-named  team,  unless  the  jury  are  able  to  say  that 
even  if  said  swinging  of  hands,  hallooing,  or  other  demonstra- 
tions of  by-standers,  had  not  occurred,  the  injury  to  plaintiff's 
horse  would  not  have  taken  place."  The  court  gave  this  propo- 
sition, with  the  following  oral  explanation  and  modification: 
''That  if  the  acts  of  the  crowd  caused  the  injury  by  driving 
the  team  from  the  course  which  they  would  otherwise  have 
taken,  and  upon  the  team  of  Matthews,  the  defendant  is  not 
responsible,  even  if  be  negligentiy  left  hie  horses  unhitched, 
because  there  must  be  not  only  negligence,  but  injury  resulting 
therefrom,  to  render  the  defendant  liable;  but  unless  they  were 
entirely  satisfied  from  the  evidence  that  the  defendant's  team 
would  not  have  run  upon  the  team  of  Matthews  if  it  had  not 
been  swayed  from  its  course  by  the  crowd,  they  must  find  for 
the  defendant;  3.  That  if  they  shall  find  from  the  evidence 
that  the  defendant's  team  T^as  negligently  left  unhitched  by 
the  defendant  in  the  public  street,  and  becoming  frightened, 
ran  away,  and  while  running  down  the  center  of  the  street 
were,  by  shouts  and  swinging  of  hands  or  hats,  or  other  noises, 
by  third  parties,  swerved  from  their  course  to  the  side  of  the 
street  where  the  team  which  did  the  immediate  injury  was 
standing,  thus  frightening  them,  and  causing  them  to  run 
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against  the  plaiatifTs  horsey  which,  without  Buch  acts  of  third 
parties,  the  defendant's  team  would  not  have  done,  the  defend- 
ant is  not  responsible."  The  judge  also  charged  the  jury  that 
the  leading  of  the  plaintiff's  horse  in  the  street  unhitched  was 
an  act  of  negligence  which,  if  it  contributed  to  the  injury, 
would  debar  the  owner  from  recovering,  but  which  would  not 
afBoot  the  right  of  the  owner  to  recover,  if  the  jury  believe  that 
the  injury  would  have  occurred,  even  if  the  horse  had  been 
properly  hitched.  There  was  a  verdict  and  judgment  for  the 
defendant,  and  the  plaintiff  appealed. 

Perkim  4tnd  Mott^  for  the  appellant. 
O.  E.  Cole,  for  the  respondent. 

By  Court,  McMillajt,  J.  The  plaintiff  brings  lihis  action 
to  recover  damages  for  the  loss  of  a  horse,  which  was  killed 
under  the  following  circumstances:  -*- 

The  defendant  left  his  team,  consisting  of  a  span  of  horses 
and  a  double  sleigh  attached  thereto,  standing  in  the  princi- 
pal business  street  of  the  town  of  Faribault  without  being 
hitched,  fastened,  held,  or  in  any  manner  secured.  It  started 
and  ran  violently  along  the  street,  and  against  another  team, 
belonging  to  one  Matthews,  likewise  consisting  of  two  horses 
attached  to  a  double  sleigh,  standing  properly  hitched  at  the 
side  of  the  street,  frightening  the  latter  team  so  that  it  broke 
loose  and  ran  with  the  sleigh  attached  to  it  across  the  street 
and  against  a  horse  and  sleigh  belonging  to  the  plaintiff,  break- 
ing the  plaintiff's  sleigh,  and  injuring  his  horse  so  that  he  died 
in  two  or  three  days  thereafter. 

There  is  evidence  tending  to  show  that  before  the  defendant's 
horses  ran  into  Matthews's  team,  and  while  they  were  running 
down  the  street,  a  crowd  of  persons  came  out  into  the  street 
and  hallooed  and  raised  their  hats  for  the  purpose  of  stopping 
the  horses;  that  this  occasioned  the  horses  to  swerve  from  the 
course  they  were  taking,  and  drove  them  across  the  street  so 
that  they  hit  Matthews's  team. 

The  plaintiff's  horse  at  the  time  of  the  injury  was  unhitched 
and  at  the  side  of  the  street.  The  plaintiff's  son,  who  had 
driven  his  father's  horse  to  this  place,  left  him  unhitched,  and 
went  into  a  store  near  by.  He  testified  upon  the  trial  that, 
while  in  the  store,  he  heard  the  first  runaway  team  (defend- 
ant's) as  it  passed,  and  went  out  on  the  sidewalk,  and  was  on  the 
sidewalk,  about  eight  feet  from  his  horse,  when  it  was  injured. 
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Then  he  saw  a  pair  of  horses  with  a  sleigh  ranning  down 
the  street.  Thej  started  bis  father's  horse,  which  was  stand- 
ing near  the  sidewalk  in  the  street,  a  few  feet  from  the  place 
lie  had  left  him;  that  he  spoke  to  the  horse,  and  he  stopped, 
and  immediately  the  pole  of  the  other  double  sleigh  struck 
tiis  horse.  There  is  testimony  on  the  part  of  the  defendant 
tending  to  show  that  when  the  first  runaway  team  passed  it 
started  the  plaintiff's  horse;  that  he  turned  and  moved  towards 
the  street;  and  that  if  plaintiff's  horse  had  not  stirred,  the  sec- 
ond team  would  have  passed  without  hitting  him. 

Upon  the  trial  of  the  cause,  the  plaintiff  being  upon  the 
stand  as  a  witness  on  his  own  behalf,  the  plaintiff's  counsel 
asked  the  witness  the  following  question:  ''Was  the  horse 
trustworthy  to  stand  unhitched  in  the  street?"  Objected  to 
'by  defendant's  counsel,  on  the  ground  that  it  was  imniaU>riul. 
The  objection  was  sustained  by  the  court,  and  the  question 
excluded,  to  which  the  plaintiff  excepted. 

Several  exceptions  were  taken  by  the  plaintiff  to  the  refusal 
of  the  court  to  charge  in  accordance  with  requests  subniittt'd 
{)y  him,  and  to  the  charge  of  the  court  in  accordance  with 
requests  submitted  by  the  defendant,  which  we  need  not  con« 
flider  in  detail. 

The  case  involves,  substantially,  three  points, —  1.  The 
effect  upon  the  rights  of  the  parties  to  this  action  of  the 
conduct  of  the  persons  or  crowd  in  hallooing  and  waving  their 
hats  in  front  of  the  runaway  team  of  defendant  in  order  to 
stop  it;  2.  The  effect  upon  the  plaintiff's  right  to  recover,  of 
the  fact  that  the  horse  had  been  left  unhitched  in  the  street; 
3.  The  admissibility  of  the  evidence  sought  to  be  elicited  by 
the  question  put  to  the  plaintiff  as  a  witness. 

The  rule  of  law  is  well  settled  that  where  the  plaintiff  has 
been  injured  in  his  person  or  property  by  the  wrongful  act  or 
omission  of  the  defendant,  or  through  his  culpable  negligence, 
the  fact  that  a  third  party,  by  his  wrong  or  negligence,  con- 
tributed to  the  injury,  does  not  relieve  the  defendant  from  lia* 
bility:  McMahon  v.  Davidsoriy  12  Minn.  372,  373. 

There  is  no  controversy  about  the  fact  that  the  running  away 
of  the  defendant's  team  was  attributable  to  and  occurred  at 
first  through  the  negligence  of  the  defendant.  The  team 
had  not  stopped,  or  been  at  all  restrained  in  their  flight,  at  the 
time  of  the  appearance  of  the  persons  or  crowd  in  the  street 
The  attempt  to  stop  the  team  was  not  successful,  but,  as  we 
liave  seen,  may  have  swerved  the  horses  from  the  direct  couist 
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in  which  thej  were  going,  and  occasioned  the  collision  with  the 
Matthews  team  hitched  at  the  side  of  the  street.  The  attempt 
to  stop  the  team  in  their  coarse  through  the  street  was  certainly 
proper,  and  would  ordinarily  be  expected.  Under  such  cir- 
cumstances, there  is  nothing  in  the  testimony  which  tends  to 
show  that  there  was  anything  wrongful,  careless,  or  improper 
in  the  means  resorted  to  by  these  persons  to  accomplish  this 
purpose;  they  are  therefore  entirely  innocent  and  free  firom 
blame.  If  they  contributed  to  the  injury  in  any  degree,  they 
were  innocent  agents  in  the  matter,  and  as  their  interference 
in  this  manner  was  proper,  and  was  such  an  interference  as 
would  be  embraced  in  the  ordinary  results  of  such  an  occur- 
rence as  this  runaway,  it  would  in  no  wise  excuse  the  defend- 
ant, or  relieve  him  from  the  injury  resulting  from  the  runaway 
which  occurred  through  his  negligence.  The  testimony  all 
shows  that  the  defendant's  team  did  not  stop  from  the  time  it 
started  to  run  away  at  the  post-oi&ce,  until  after  it  came  in 
collision  with  and  started  the  Matthews  team;  that  the  inter- 
position of  the  crowd  or  persons  in  the  street  was  for  the  pur- 
pose of  stopping  the  runaway  team,  and  before  its  collision; 
nor  is  there  any  evidence  to  show  that  the  team  would  have 
stopped  if  the  crowd  had  not  interposed. 

It  is  evident,  therefore,  that  the  running  away,  from  the 
starting  of  defendant's  team  till  the  collision,  was  a  single  oc- 
currence, and  whatever  influence  the  interposition  of  the  crowd 
had  in  occasioning  the  collision,  it  was  not  the  sole  cause  of  it; 
that  the  running  away  which  occurred  through  the  defendant's 
negligence  was,  in  part  at  least,  the  occasion  of  it.  Both  causes, 
therefore,  in  the  most  favorable  view  for  the  defendant,  must 
have  contributed  to  it;  and  as  the  defendant  is  responsible 
through  his  negligence  for  one  of  the  agencies  through  which 
the  injury  occurred,  under  the  rule  we  have  stated,  he  is  liable, 
although  without  the  agency  of  both  causes  the  accident  would 
not  have  transpired.  Matthews's  team,  it  appears,  was  hitched 
to  a  post  in  front  of  McOuery's  store,  and  there  is  nothing 
tending  to  show  any  negligence  or  carelessness  on  the  part  of 
the  owner  of  the  team. 

The  immediate  cause  of  the  starting  of  Matthews's  team  was 
the  collision  of  the  defendant's  team  with  it,  and  the  injury  of 
the  plaintiff's  horse  was  caused  directly  by  Matthews's  team 
striking  it.  This  brings  the  case  within  the  rule  that  the  in- 
jury must  be  the  natural  and  proximate  result  of  the  act  com- 
of.    The  collision  with  Matthews's  team  was  the 
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natural,  but  not  necessary,  oonseqnence  of  the  running  ai^ay  of 
defendant's  team  in  the  street.  All  the  conBequences  which 
actually  resulted  in  this  case  from  the  running  away  of  defend- 
ant's team  might,  we  think,  reasonably  have  been  expected  to 
occur  by  the  running  away  of  any  team,  under  similar  circam- 
stances,  in  the  principal  businees  street  of  a  town,  and  the 
running  away  of  the  defendant's  team  was  the  eflScient  cause 
of  the  injury  to  plaintiff's  horse,  because  it  put  in  cqwratioQ 
the  force  which  was  the  immediate  and  direct  cause  of  the  in- 
jury: 2  Ghreenl.  Ey.,  sees.  256,  268,  266  a;  8  Pamns  on  Con- 
tracts, 179, 180. 

For  these  reasons,  the  first  and  second  requests  submitted 
by  the  plaintiff,  which  were  refused,  should  have  been  gtren 
to  the  jury;  and  the  first  request  submitted  by  the  defendant, 
as  explained  and  modified  by  the  court,  to^^ether  with  the 
third  request  submitted  by  the  defendant,  and  given  in 
charge  to  the  jury,  should  have  been  refused. 

It  is  also  a  well-settled  rule,  that,  in  an  action  for  injury  to 
person  or  property,  the  plaintiff  cannot  reeorer  if  he  contri- 
buted to  the  injury  by  his  own  culpable  negligence,  or  if,  by 
the  exercise  of  ordinary  care,  he  could  have  avoided  the  in- 
jury: 1  Chit.  PI.  127,  and  authorities  cited. 

The  question  of  the  plaintiff's  negligence  in  Hob  case  was 
one  of  fact,  to  be  determined  by  the  jury,  under  the  instruc- 
tions of  the  court  as  to  what  constitutes  negligence:  St.  Paid 
V.  Kviby^  8  Minn.  171;  Johnson  v.  Winona  &  8t.  P.  R,  Co^  11 
Id.  807.  The  degree  of  care  required  of  the  plaintiff,  or 
those  in  charge  of  his  horse,  at  the  time  of  the  injury,  is  that 
which  would  be  exercised  by  a  person  of  ordinary  care  and 
prudence,  under  like  circumstances.  It  cannot  be  said  that 
the  fact  of  leaving  the  horse  unhitched  is  in  itself  negligence. 
Whether  it  is  negligence  to  leave  a  horse  unhitched  must 
depend  upon  the  disposition  of  the  horse, — whether  he  was 
under  the  observation  and  control  of  some  person  all  the  time, 
and  many  other  circumstances;  and  is  a  question  to  be  de- 
termined by  the  jury  from  the  fiBtcts  of  each  case:  Lffneh  v. 
Nurdin,  1 Q.  B.  29;  1  Hilliard  on  Torts,  154;  Path  v.  (ySrim, 
23  Conn.  889. 

It  was  therefore  proper  for  the  plaintiff  to  show,  by  his 
testimony,  that  his  horse  was  trustworthy  to  stand  unhitched 
in  the  street,  and  the  question  put  to  the  witness  for  that  pur- 
pose should  have  been  permitted.     It  was  also  erroneous  to 
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charge  the  jury  that  ^'  the  leaving  of  the  {daintifiPe  horse  in 
Che  street  unhitched  was  an  act  of  negligence.'' 

For  the  reasons  stated,  the  judgment  below  is  reversed,  and 
the  verdict  of  the  jury  set  aside,  and  a  new  trial  granted. 


Covmacvmr  Vaavmmmm  jm  Bab  to  BaoovntTt  Am  Ifwikem  Omini 
J2V  Co.  r.  Suae,  96  Am.  Deo.  645,  note  663|  iriMee  ofehar  oaeei  tan  ooUeoleds 
Oc^fnar  ▼.  Old  Colony  etc  B.  B.  Co.,  97  Id.  96;  OarroU  ▼.  Mumeeota  Vatkg 
B.  R.  Co.,  97  Id.  221. 

Damaoh  Which  abx  Natuhal  avd  PBOJUfAva  CownQumoB  ov  Iv- 
JUBT  ABB  RxoovBBABLB:  See  Ortgory  ▼.  Brooke,  95  Am.  Bea  278^  note  283; 
Peehk»y.SAeppereem,WUL4fiS,iMU4T7i  JTcDtnoU  t. /ffMOJa^^  98  Id.  768» 
Bote  776,  where  other  caeos  are  ooUected.  An  injuy  ie  not  too  remote  to 
justify  a  recovery,  when  it  ie  a  result  that  may  reasonably  have  been  antici- 
pated: Jokneon  v.  Chkago  etc.  Ky  Cb.,  31  Iffinn.  61;  BiUnum  v.  IndkmapoUe 
etc  R\  B.  Co.,  70  Ind.  170,  both  citing  the  prinoipal  case.  Whoever  does  ta 
onlawful  act  ii  to  be  deemed  the  doer  of  all  that  resolta  from  it:  Weidt  v. 
Lander,  75  SI.  98,  also  citing  the  principal  case. 

Tbb  pbz»cipal  GAflB  lA  CITED  to  these  points  in  the  following  caees:  It  is 
error  to  instruct  the  jory  that  if  anything  else  than  the  negligence  of  the 
defendant  contribated  to  produce  the  injury,  the  pUintiff  cannot  recover: 
8h^  V.  CUy  ofHuntmgkm,  16  W.  Va.  321;  whether  it  is  negligence  or  not 
to  leave  a  horse  in  the  street  unhitched,  ii,  in  the  absence  of  a  statute,  to  be 
left  to  the  jury:  BoU  v.  PraU,  33  Minn.  325;  in  an  action  by  a  railroad  pas- 
senger for  a  personal  injury,  against  a  defendant  whose  negligence  directly 
and  proximately  concurred  with  the  negligence  of  the  railroad  company  in 
producing  the  injury,  the  concurrent  negligence  of  the  company  cannot  be 
imputed  to  tha  plain  tiifj  so  ae  to  charge  him  with  coattibating  to  his  enm  in- 
iniy:  Trammer  Oo.  t.  KeOy^  86  Ohio  St.  92. 


TUTTLB   U    HOWB. 

114  MWMBSOBA,  140.] 

Yswusmom  that  Tnxji  Ta  Lavb  oh  Wbzob  Hoobb  was  Bitilt  was  or 
Makbibt>  Woman,  that  she  knew  where  her  husband  got  the  brick  with 
which  the  house  was  built,  and  the  price  of  them,  and  that  she  furnished 
what  money  was  paid  on  aocount  of  the  brick  and  the  building  of  the 
house,  teocb  to  show  th«fc  her  husband  acted  as  her  agent  in  tha  pur- 
chase of  the  brisk,  and  wiU  support  a  finding  of  the  court  that  they  were 
sold  and  delivered  to  her,  and  that  she  agreed  to  pay  for  them. 

IfATBBIAL-MAK    MAT    EnIOBOB   LiBN  AaAIHST  SbPABAXB  EsTATB  of   a  Jtam 


Lbh  ov  Macnufio  ob  Matbbial-xak  mat  bb  AasicnnEi^  under  the  Mia- 
nesota  ststute,  and  the  assignee  may  maintain  an  aefeton  in  his  own  name 
for  it*  enforcement. 

It  Tbaot  or  LAin>  ufob  Wbick  BviLDiiro,  on  Whioh  Libn  ib  Claimbd, 
19  SmTATiB  contains  Mobb  than  Onb  Acbb,  the  daimant  may  carve 
o«t  the  aers  npan  whiok  he  wiU  claim  has  lien,  without  oonsabiiig  the 
dthetraet 
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CliAIMAlIT  or  MbOHANIO's  LiBN,   AimRlOB   AHD  SUFKBXOH  TO    HomSTKAB 

rights  may  enf oroe  his  lien  withoot  any  rsf erenoe  whateyer  to  soch  home- 
stead right,  and  the  homestead  claimant  cannot  be  permitted  to  ezerdse 
a  right  of  selection  of  the  land  which  he  regsrds  a«  his  homestead,  so  aa 
to  interfere  with  the  enforcement  of  the  lien. 

Suit  by  aesignee  of  material-man  to  eaforce  meohanie'g  lien. 
The  opinion  states  the  case. 

Jones  and  Butler^  for  the  appellant. 

C.  0.  fViUonj  for  the  respondent. 

By  Court,  Bbbby,  J.  The  court  below  found  that  on  the 
20th  of  October,  1866,  Kate  C.  Howe  held  and  owned  a  school- 
land  certificate,  and  that  at  that  time  she,  with  her  husband 
and  co-defendant,  Lewis  8.  Howe,  was  in  the  possession  6f  the 
land  described  in  such  certificate,  against  a  part  of  which  the 
plaintiff  seeks  to  enforce  a  lien;  that  E.  and  E.  Whitcomb  at 
said  time  sold  and  delivered  to  Kate  C.  Howe  24,270  brick, 
for  which  she  agreed  to  pay  $194.20;  that  said  brick  were 
used  by  said  Kate  to  build  a  house  on  the  land  aforesaid,  and 
that  said  house  was  built  for  and  occupied  as  a  homestead  of 
said  Kate  and  Lewis;  that  on  or  about  March  8,  1867,  said 
Whitcombs  made  an  account  in  writing  of  said  brick,  as  re- 
quired by  law,  and  filed  the  same,  duly  verified,  in  the  proper 
office,  where  it  was  recorded;  that  on  the  twentieth  day  of 
June,  1867,  said  Whitcombs  duly  sold  and  assigned  to  the 
plaintiff  said  account  and  lien ;  that  said  Kate  is  indebted  to 
the  plaintiff,  by  reason  of  the  premises,  in  the  sum  of  $127.20, 
with  interest,  a  part  of  the  account  having  been  paid;  that  on 
the  twenty-sixth  day  of  February,  1867,  said  Kate  and  Lewis 
sold  and  assigned  to  the  defendant  Heaney  said  school-land 
certificate,  together  with  their  right,  title,  and  interest  in  the 
land  aforesaid.  As  a  conclusion  of  law,  it  is  found  that  the 
plaintiff  is  not  entitled  to  a  lien  upon  the  land.  On  what  par- 
ticular ground  the  court  based  its  conclusion  of  law  we  are  not 
informed,  but  the  respondent  claims  that  the  conclusion  is 
right, — 1.  Because  there  is  no  evidence  to  support  the  finding 
that  the  brick  were  sold  and  delivered  to  Kate  C.  Howe,  and 
that  she  agreed  to  pay  for  them.  Now,  notwithstanding  there 
was  evidence  that,  in  making  the  contract  with  the  Whit- 
combs, Lewis  8.  Howe,  the  husband,  made  no  mention  of  his 
wife,  and  that  she  never  expressly  directed  or  authorized  the 
purchase  of  the  brick,  there  was,  on  the  other  hand,  evidence 
that  the  title  to  the  land  on  which  the  house  was  built  was  in 
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her  name;  that  the  knew  where  her  husband  got  the  brick, 
and  the  price  of  them;  and  that  she  furnished  all  the  monej 
paid  on  account  of  the  brick  and  the  building  of  the  house, 
being,  at  least,  nearly  fifteen  hundred  dollars,  if  not  more  thaa 
that  sum.  We  think  this  evidence  had  a  strong  tendency  ta 
show  that  her  husband  acted  as  her  agent  in  the  purchase  of 
the  brick,  and  that  the  finding  of  the  court  that  thej  were 
sold  and  delivered  to  her,  and  that  she  agreed  to  pay  for  them, 
is  not  Unsupported  by  the  testimony  in  the  case. 

The  respondent  further  claims  that  the  land  on  which  the 
building  was  situate  was  a  homestead,  and  therefore,  upon  the 
authority  of  Cogel  v.  Mickowj  11  Minn.  475,  not  subject  to 
forced  sale  to  satisfy  the  lien.  To  this  position  it  is  a  suffi- 
cient answer  that  there  is  nothing  in  the  evidence  or  finding 
to  show  that  it  was  a  homestead  at  the  time  when  the  lien 
attached.  The  fact  that  it  became  so  after  the  lien  attached 
could  not  deprive  the  lien  claimant  of  his  lien.  It  is  further 
urged  by  the  respondent  that  **  Kate  G.  Howe,  being  a  mar^ 
ried  woman,  could  not  make  a  contract  for  brick,  or  create  a 
lien  upon  the  house,  under  the  mechanic's  lien  law,  nor  have 
judgment  rendered  against  her  in  this  case.  Her  separate- 
property  can  only  be  reached  by  bill  in  equity  to  charge  her 
separate  estate."  In  support  of  this  proposition,  the  counsel 
for  the  respondent  cites  Pond  v.  CarpenteVy  12  Minn.  430,  and 
Carpenter  v.  Leonard^  5  Id.  155. 

The  former  case  certainly  does  not  sustain  the  counsel's 
proposition,  if  it  has  any  bearing  upon  it  at  all.  In  the  latter 
case,  substantially  the  same  point  embodied  in  the  counsel'^ 
proposition  was  made  and  overruled.  It  is  there  held  "  that 
where  the  law  would  give  a  lien  for  improvements  made  upon 
the  real  estate  of  an  unmarried  woman,  it  gives  it  equally 
against  the  separate  estate  of  &  feme  eovertJ^^  And  in  this  case, 
as  in  that,  the  consent  of  the  husband  to  the  making  of  the  im- 
provements was  fully  shown.  And  in  that  case,  while  it  waa 
held  that  for  want  of  certain  allegations  and  proof  the  plain- 
tiff was  not  entitled  to  relief  out  of  the  separate  estate  of  the 
wife  on  strictly  equitable  grounds,  independent  of  his  statutory 
lien,  it  was  expressly  held  that  he  was  entitled  to  enforce  hia 
statutory  mechanic's  lien  upon  her  separate  property;  and 
upon  this  ground  the  judgment  was  affirmed.  It  follows  that 
the  position  of  the  respondent's  counsel  is  not  well  taken.  In 
this  connection,  we  refer  to  section  8,  chapter  69,  page  500, 
General  Statutes,  though  we  do  not  propose  to  construe  that 
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atotnte  a*  this  fiine.  It  is  thw»  inoiictod  tiuA  '^whentver  any 
prog^ity  is  Bscimd  to  the  sola  and  sspamtonss  of  a  married 
woman,  or  eonvejed,  devisad,  or  bequeatiied  t»  her  possnant 
to  any  of  the  foregoing  pnrasion%  she  shall,  in  lespeot  to  all 
such  i^operty,  and  the  rents,  issues^  and  profits*  thereof,  have 
the  aauM  rights  and  ponwrs,  and  be  entitled  to  the  same  ram- 
edies  in  her  own  name,  and  be  sabject  to*  the  same  obligations, 
as  a/nns  aols." 

It  is  further  contended  by  the  respondent's  counsel  that 
''  the  lien  under  the  statute  is  a  personal  right  given  to  the 
material-man  alone  for  hia  protection";  in  other  words,  ths 
the  lien  is  not  assignable.  We  do  not  agree  to  this.  Seetioi 
14  of  the  lien  act  (chapttf  90,  General  Statutes)  provides  that 
"  executors  and  administrators,  under  this  chapter,  have  the 
same  rights,  and  are  subject  to  the  same  liabilities,  that  tiieir 
testator  or  intestate  would  be  or  might  have,  if  living."  See 
also  Gren.  Stats.,  sec.  1,  c.  77.  It  is  a  settled  general  rule  that 
whatever  rights  of  action  or  of  property  survive  to  an  ml* 
ecutor  or  administrator  are  assignable:  Ptople  v.  Tioffa^  19 
Wend.  73;  Seers  v.  Conover,  84  Barb.  880;  Hoyt  v.  Thcmpmm^ 
6  N.  Y.  847. 

Applying  this  rule,  it  would  follow  that,  under  our  statute, 
the  lien  of  a  material-man  or  mechanic  is  assignable,  and  by 
section  26,  chapter  66,  General  Statutes,  the  assignee,  as  the 
real  party  in  interest,  would  be  entitied  to  enforce  the  lien  in 
his  own  name.  There  is  nothing  in  our  statute  to  prevent  us 
from  applying  the  rule  of  assignability  referred  to  to  eases  of 
this  kind.  Section  8  of  the  lien  act  expressly  provides  that 
'^  every  person  holding  such  lien  may  proceed  to  obtain  a 
judgment,"  etc.  It  is  true  that  the  cases  cited  by  counsd 
in  Caldwell  v.  LawrenoBj  10  Wis.  881,  and  Pieman  v.  Tvncker^ 
86  Me.  384,  appear  to  deny  the  assignability  of  liens,  but  the 
denial  does  not  appear  to  rest  on  satisfactory  reasons,  and  our 
statutory  provisions  in  regard  to  liens  di£Ear  somewhat  from 
those  of  Maine  and  Wisconsin*  Daubigny  v.  Dunaly  ft  Term 
Rep.  604,  cited  by  respondent's  counsel,  is  authority  only  for 
the  proposition  that  a  factor  has  no  right  tO'  pledgd  the  goods 
of  his  principal;  and  as  to  this  case,  see  Stoi^  on  Bailments, 
aecs.  825-327.  On  the  other  hand,  liana  of  this  kind  appear 
to  be  held  aasignable  in  Oeff  v.  Paprn^  84  M<k  178. 

We  can  conceive  of  no  reason  in  the*  nature  of  thtngui  why 
an  aasignment  of  the  debt  or  aceoaaty  and  the  Ken,  such  as 
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was  made  in  this  case,  should  not  be  yalid,  bo  that  the  assignee 
can  enforce  the  lien  in  his  own  name. 

The  claim  of  the  material-man  and  the  lien  are  certainly 
the  property  of  the  material-man,  and  why  should  he  not 
have  the  right  to  dispose  of  both?  There  is  nothing  in  the 
lien  right  of  the  nature  of  a  personal  trust.  The  lien-holder 
is  not  intrusted  with  the  possession  of  the  property  bound  by 
the  lien.  His  lien  is  a  security.  What  difTerence  can  it  make 
to  the  lienor  who  holds  the  lien?  His  duty  is  to  pay  the  debt. 
If  he  pays  it,  his  property  is  discharged.  If  he  fails  to  pay 
it,  and  so  loses  the  property,  of  what  moment  is  it  to  him 
whether  the  lien  is  enforced  by  the  material-man  or  by  his 
assignee? 

So  far  as  considerations  of  this  kind  are  concerned,  we  are 
unable  to  see  why  the  quality  of  assignability  should  not  be 
attributed  to  a  mechanic's  lien  as  well  as  to  a  judgment  lien, 
a  lien  by  mortgage,  or  the  special  property  of  a  pawnee.  The 
lien  law  is  designed  for  the  protection  of  the  material-man, 
the  mechanic,  and  other  persons  performing  labor  upon  build- 
ings. As  an  assignment  is  not  prohibited,  and  there  is  noth- 
ing in  the  nature  of  a  lien  which  would  render  its  transfer 
improper  or  injurious,  and  as  the  lien  is  wholly  a  creature  of 
statute,  the  statute  should  be  so  construed  (if  it  fairly  may 
be)  as  to  make  the  protection  which  it  designs  to  afford  as 
valuable  and  effectual  as  possible.  And  upon  these  grounds, 
we  think,  the  assignability  of  mechanics'  liens  ought  to  be 
sustained,  if  fair  construction  will  permit  it,  for  it  is  apparent 
that  the  right  to  dispose  of  his  lien — to  realize  from  it  with- 
out waiting  for  the  slower  process  of  the  law — may  be  of 
great  advantage  to  the  lien-holder,  and  cannot  possibly  injure 
the  lienor. 

The  last  point  made  by  the  respondent  in  support  of  the 
conclusion  of  the  court  is  based  on  this  state  of  facts.  It  ap- 
pears that  the  school-land  certificate  held  and  owned  by  Kate 
C.  Howe  covered  the  whole  of  a  lot  known  as  lot  4,  containing 
two  and  a  half  acres;  that  the  house  was  situate  on  the  north- 
west part  of  it,  about  one  hundred  feet  from  the  northwest 
comer  of  said  lot  It  also  appears  that  the  Whitcombs 
claimed  their  lien  upon  a  part  of  said  lot,  commencing  at  the 
northwest  comer  thereof  such  part  being  twenty  rods  in  length 
from  east  to  west,  and  eight  rods  in  width  from  north  to  south, 

and  including  the  house;  that  is  to  say,  the  Whitcombs 
▲x.  dml  Vol  o— lA 
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claimed  a  lien  upon  one  acre  of  land  out  of  the  tract, — one 
acre  being  all  upon  which  they  could  claim  a  lien,  inasmuch 
as  the  tract  was  within  the  limits  of  the  city  of  Rochester. 

The  respondent  insists  that  the  conclusion  of  the  court 
was  right,  because  it  was  not  in  the  power  of  the  lien  claim- 
ants to  carve  out  one  acre  from  the  larger  tract  in  a  form  to 
suit  themselves,  and  that  the  owners,  as  homestead  claimants, 
should  be  consulted.  Admitting  that  Heaney,  the  only  de- 
fendant appearing,  and  who  claims  no  homestead  right  for 
himself,  can  be  heard  to  make  an  objection  of  this  kind,  we 
are  of  opinion  that  the  objection  is  untenable.  The  lien  law 
gives  no  direction  as  to  how  the  acre  shall  be  carved  out  of 
the  larger  tract.  The  lien  given  is  upon  the  building,  and 
upon  the  right,  title,  and  interest  of  the  owner  of  the  build- 
ing in  and  to  the  land  upon  which  the  same  is  situated,  not 
exceeding  in  extent  one  acre.  As  the  statute  gives  the  lien 
upon  one  acre  only,  it  is  necessary  that  the  acre  (if  part  of  a 
larger  tract)  should  be  described  in  the  lien  claim  required 
to  be  filed,  in  order  that  all  persons  may  have  notice  of  what 
land  is  aflTected  by  it.  And  as  there  is  no  provision  of  law  by 
which  the  lien  claimant  is  authorized  to  call  upon  or  compel 
the  owner  of  the  land  to  designate  the  acre,  we  see  no  reason 
why  he  should  not  be  permitted  to  designate  it  himself.  If 
his  designation  might  sometimes  unnecessarily  prejudice  the 
rights  of  the  land-owner,  it  is  equally  true  that  a  designation 
by  the  land-owner  might  seriously  afiect  the  value  of  the'  lien. 
As  far  as  the  homestead  right  is  concerned,  it  is  to  be  borne 
in  mind  that  it  does  not  appear  in  this  case  that  the  premiseB 
were  a  homestead  at  the  time  when  the  lien  right  accrued. 
The  lien  right  is  certainly  paramount  to  any  homestead  right 
acquired  subsequent  to  its  inception.  But  if  it  be  necessary 
(as  we  construe  it  to  be)  for  the  lien  claimant  to  designate  in 
his  lien  claim  the  particular  acre  of  land  upon  which  he 
claims  a  lien,  and  by  the  selection  of  such  acre  as  a  home- 
stead, the  land-owner  may  prevent  it  from  being  sold  in  the 
enforcement  of  the  lien,  the  eflPect  would  be  to  make  the  lien 
subordinate  to  a  homestead  right  acquired  after  the  lien  had 
accrued. 

We  are  therefore  of  opinion  that,  as  the  statutes  now  stand, 
the  lien  claimant,  having  a  lien  anterior  and  superior  to  a 
homestead,  may  enforce  the  same  without  any  reference  what^ 
ever  to  such  homestead  right,  and  that  the  homestead  claim- 
ant cannot  be  permitted  to  exercise  a  right  of  selection  of  the 
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land  which  he  regards  as  his  homestead  so  as  to  interfere  with 
the  enforcement  of  the  lien. 

These  are  all  the  points  which  we  are  called  upon  to  con- 
sider in  this  case,  and  from  the  views  expressed  it  follows  that 
the  court  below  erred  in  its  conclusion  of  law. 

The  judgment  must  therefore  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

Estates  and  Iivtmbbsts  AmonD  bt  Mbcbakiob'  Lnns:  See  MeCari^ 
▼.  Carter,  95  Am.  Deo.  67%  note  576;  Lwme  v.  Hogan^  61  Id.  683,  note  688^ 
where  this  subject  is  disenssed  at  length. 

Meghanio  has  No  Lebn  iob  ExpuffDmrax  oir  Wm's  Propxbtt  at 
SoiJB  Ikstakcb  or  Hubbakd:  KmU  ▼•  CaarTpmiter,  75  Am.  Deo.  779. 

AssioKABnjTT  ov  Mbohanio's  Ldqi:  See  lo/ege  ▼.  Botrieuz,  76  Am.  Dea 

189,  note  202;  Bradley  v.  Spt^ord,  55  Id.  205,  note  207.    The  claimant  of  a 

mechanic's  lien  may  assign  both  the  debt  and  the  lien:  MerchatU  ▼.  Ottmmwa 

WaUr  Power  Co.,  54  Iowa,  454;  Murphy  ▼.  Adams,  71  Me.  118;  The  Okam' 

pkm,  Brown's  Adm.  586^  aU  oitbig  the  prinflipal 
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ri4  UxifinisoTA,  174.J 

flkPABATS  WBirnDff  IssTRxnasra  Mads  at  Same  Timx,  between  the 

parties,  and  with  reference  to  the  same  transaction,  are  to  be  read 
together  and  constraed  as  parts  of  the  same  transaction. 

Special  Damages  oankot  ee  Bboovered,  unless  Pabtioulablt  Set  vt. 

Dkmakb  Made  on  Sunday  ior  Delivery  or  Wheat  nnder  a  contract  is  a 
nnHity,  and  cannot  be  yalidated  by  any  act  of  the  party  npon  whom  it 
waamade. 

Btidenge  Tendino  to  Establish  Faot  WmoH  It  is  Ovibred  to  Pbotb  Is 
properly  leceiTcd,  althoogfa  it  may  not  be  the  most  satisfactory. 

WitnebsWho  is  Pubohasino  Wheat  with  Beterenoe  to  Partioular 
Market,  is  bnying  and  selling  in  that  market,  and  is  kept  informed 
ae  to  the  prices  by  ciroolars  and  correspondence,  is  competent  to  testify 
as  to  tiie  value  of  wheat  in  that  market. 

Where  Pabtieb  to  Contract  ior  Sale  or  Wheat  Agree  ttfon  Person 
TO  Inspect  and  grade  it,  and  that  if,  upon  inspection  by  him,  any  of  it 
should  prove  to  be  inferior  to  No.  1,  the  seller  should  pay  the  diffisr- 
ence  in  value,  it  being  left  with  the  purchaser  to  call  on  the  inspector  if 
he  considered  any  wheat  of  an  inferior  grade,  the  purchaser  can  only  be 
allowed  damages  on  aocount  of  the  inferior  quality  of  the  wheat  which 
he  had  inspected  according  to  the  contractb 

PLAornrr  in  AonoN  vor  Breach  oe  Gontraot  to  Deliver  Wheat  u  not 
Entitled  to  Interest  from  the  date  of  the  contract,  but  only  from  the 
time  of  its  breach. 
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Action  for  damages  for  breach  of  contracL  The  &ct« 
appear  from  the  opinion. 

OasUm  and  LewiSf  for  the  api)ellant. 

Comdl  and  BradXey^  for  the  respondent 

By  Court,  Wilson,  C.  J.  The  plaintiff  and  defendant^  on 
the  twentieth  day  of  April,  1865,  entered  into  a  written  con- 
tract in  these  words: — 

"  St.  Paul,  AprU  14, 1866. 

"  George  A.  Brackett,  of  Minneapolis,  Minnesota,  bought  of 
B.  8.  Edgerton,  of  St.  Paul,  5,050  bushels  of  No.  1  wheat  at 
the  market  value  of  such  wheat  this  day  in  the  city  of  Mil- 
waukee, to  wit,  at  $1.15  per  bushel,  amounting  to  the  sum  of 
$5,807.50,  out  of  which  sum  said  Edgerton  is  to  allow  said 
Brackett  42^  cents  per  bushel  for  freight  and  wastage  in 
transporting  said  wheat  from  Ottawa,  Le  Sueur  County,  Min- 
nesota, to  said  Milwaukee,  Wisconsin,  and  also  to  refund  to 
said  Brackett  the  amount  of  the  government  tax  on  the  ship- 
ping of  said  wheat.  Said  Edgerton  guarantees  said  wheat  to 
be  all  No.  1  wheat,  and  to  be  inspected  by  B.  Beaupre,  of  St. 
Paul,  Minnesota;  and  if  any  of  said  wheat,  upon  inspection 
by  said  Beaupre,  should  prove  not  to  be  No.  1,  said  Brackett 
is  to  take  it  notwithstanding,  but  said  Edgerton  is  to  refund 
to  said  Brackett  the  difference  between  the  market  value  of 
such  wheat  and  No.  1  wheatt  at  said  Milwaukee  on  said  fomv 
teenth  day  of  April,  1865. 

"  Calculation  on  the  above:  — 

5,050  bush,  wheat  ®  $1.16. 15,807  60 

Freight,  etc.,  on  same 2,146  25 

18,661  26 
Govt  tax  on  shippings 50  60 

18,610  76 
"  Said  wheat  to  be  received  by  said  Braokatt  at  Ottawa,  La 
Sueur  County,  Minnesota. 


I       aooita.        I  "Gbobob  a.  Bbaodtt.     Lo»iJ 

"Witness:  W.  B.  Bkix.'* 

The  referee  who  tried  the  case  has  reported  as  the  facts:  — 

"  That  said  plaintiff  and  defendant^  at  St  Paul,  in  the  state 

^f  Minnesota,  on  the  twentieth  day  of  April,  1866,  did  exe- 
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cute  and  deliver  fhe  contract  for  the  Bale  and  purchase  of 
wheat  set  out  in  the  complaint  in  this  action,  and  the  plain- 
tiff then  and  there  paid  the  defendant  for  said  wheat  the  said 
contract  price. 

''  That  on  the  twentieth  day  of  April,  1865,  at  said  St.  Paul, 
and  at  the  same  time  of  the  execution  of  and  delivery  of  said 
contract,  the  defendant  executed  and  delivered  to  the  plain- 
tiff two  several  orders  for  the  deliveiy  of  the  wheat  sold  and 
purchased  by  said  contract,  in  the  words  and  figures  follow- 
ing, to  wit:  — 

" '  N.  &  C.  A.  Dane  will  please  deliver  to  George  A.  Brack- 

ett,  or  order,  the  amount  of  three  hundred  (300)  bushels  No. 

1  wheat,  to  be  delivered  at  boat  at  Ottawa,  in  sacks,  free  of 

charge,  said  Brackett  furnishing  sacks. 

"*E.  8.  EnoERTON. 
"  •  St.  Paul,  April  20, 1865.^ 

"'Messrs.  Wm.  S.  Hazzard  &  Son  will  please  deliver  to 
Cteorge  A.  Brackett,  or  order,  the  amount  of  four  thousandf 
■even  hundred  and  fifty  (4,750)  bushels  No.  1  wheat;  said 
wheat  to  be  sacked  and  delivered  to  boat  at  Ottawa,  Min- 
nesota, firee  of  charge,  said  Brackett  to  furnish  sacks. 

"'E.  S.  Edoebton. 
"  •  St.  Paul,  April  20, 1866.' " 

He  has  found  as  conclusions  of  law:  — 

"That  the  said  defendant  did  break  and  violate  said  con- 
tract in  this:  that  he  did  not  deliver  to  said  plaintifi*  the 
amount  of  6,550  bushels  of  No.  1  wheat  at  or  to  the  boat  at 
Ottawa,  as  by  the  terms  of  said  contract  he  was  bound  to  do» 
but  did  only  deliver  the  amount  of  4,245  bushels  and  1^ 
pounds  of  No.  1  wheat  at  boat  at  said  Ottawa,  and  415 
bushels  and  57  pounds  of  No.  2  wheat,  and  27  bushels  and 
27  pounds  of  rejected  wheat,  and  4  bushels  and  30  pounds  ol 
stump-tail  wheat,  at  said  place  last  above  named." 

The  contract  first  above  set  out,  and  the  orders  for  th& 
wheat  set  out  in  the  report  of  the  referee,  being  part  of  the 
same  transaction,  are  to  be  read  together,  and  they  clearly 
show  that  the  agreement  was,  that  the  defendant  should  de- 
liver the  wheat  in  sacks  free  of  charge  to  or  at  the  boat  at 
Ottawa,  and  the  parties  by  their  agreement  have  so  inter- 
preted it. 

The  appellant's  position,  therefore,  that  the  delivery  of  the 
warehouse  receipts  was  constructively  a  delivery  of  the  wheat 
and  a  fulfillment  of  the  contract  on  his  part  is  untenable. 
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We  consider  his  position  also  untenable  as  to  the  '*  830  or 
840  sacks  hauled  to  the  levee."  He  cannot  be  heard  to  say 
now  that  that  constituted  a  delivery,  he  having  received  the 
wheat  back  into  his  warehouse,  and  subsequently  delivered 
it  to  the  plaintiff  under  the  contract;  and  whether  it  was  a 
delivery  or  not  is  wholly  immaterial,  for  it  appears  from  the 
evidence  that  it  has  all  been  received  and  accounted  for  to 
him  by  the  plaintiff. 

The  plaintiff  cannot  recover  the  expense  of  sending  the 
barge  to  Ottawa.  It  may  well  be  doubted  whether  that  was 
either  the  natural  or  proximate  consequence  of  the  breach  of 
the  contract.  If  not,  it  could  not  be  recovered,  even  if  spe- 
cially alleged. 

It  does  not  appear  that  it  was  in  contemplation  of  the  par- 
ties that  the  wheat  should  be  shipped  otherwise  than  by  the 
regular  line  of  boats  on  that  river.  But,  however  that  may 
be,  the  item  is  not  recoverable  as  general  damages,  for  it  can- 
not be  presumed  to  have  resulted  from  the  breach;  it  certainly 
is  not  the  necessary  result  of  it,  nor  is  it  recoverable  as  special 
damages,  not  having  been  alleged.  If  special  damage  is  not 
particularly  set  up,  it  cannot  be  recovered:  See  2  Greenl.  Ev. 
244-256;  Sedgwick  on  Damages,  c.  8;  1  Chitty  on  Pleading, 
83&-395. 

For  another  reason  this  item  was  improperly  allowed.  It 
does  not  appear  that  the  defendant  was  in  fault  for  not  ship- 
ping by  the  barge.  It  arrived  at  Ottawa,  and  the  demand  for 
the  wheat  was  made,  on  Sunday. 

The  demand  on  that  day  was  illegal,  and  a  nullity,  and  it 
would  have  been  a  violation  of  law  for  the  defendant  to  have 
complied  with  it.  Our  statute  provides  that  "  no  person  shall 
keep  open  his  shop,  warehouse,  or  workhouse,  or  shall  do  any 
manner  of  labor,  business,  or  work,  except  only  works  of  neces- 
sity and  charity,  ....  on  the  Lord's  day,  commonly  called 
Sunday,  and  every  person  so  offending  shall  be  punished  by 
fine,"  etc.  The  legislature  intended  to  prohibit  any  secular 
business  (not  a  work  of  necessity  or  charity)  on  that  day,  and 
the  demand  made  in  this  instance,  as  well  as  a  compliance 
with  it,  would  manifestly  fall  within  the  prohibition:  Titcker 
V.  Mowrey,  12  Mich.  378;  Pattee  v.  Oreely,  13  Met.  284. 

It  is  argued  that  '*  the  warehouseman,  by  declining  to  de- 
liver on  the  ground  that  the  county  treasurer  held  the  wheat 
for  a  tax,  waived  all  other  grounds,  and  excused  the  making 
of  any  other  demand."     But  it  was  not  a  matter  that  the 
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warehouBeman  or  defendant  could  validate.  The  law  is  not 
enforced  for  the  benefit  of  either,  but  to  prevent  the  desecra- 
tion of  the  day.    The  demand  was  void,  not  merely  voidable. 

The  warehouseman  was  the  defendant's  agent  for  the  pur- 
pose only  of  delivering  the  wheat,  and  it  does  not  appear  that 
he  missed  or  neglected  any  opportunity  to  deliver  it,  except 
on  Sunday  as  aforesaid.  His  statement  that  the  wheat  was 
seized  by  the  county  treasurer  does  not  prove  that  fact;  nor  is 
there  any  evidence  to  show  that  he  could  not  or  would  not 
have  shipped  on  the  day  following. 

It  is  argued  by  the  appellant  that  the  evidence  showing  the 
number  of  bushels  of  wheat  received  at  Minneapolis  did  not 
tend  to  show  the  number  delivered  at  Ottawa,  and  therefore 
should  not  have  been  received  against  his  objection. 

The  plaintiff  testifies  on  this  point:  *'The  wheat  was 
weighed  at  our  mills;  I  kept  account  of  the  sacks  sent;  all 
were  returned,  some  with  wheat  and  some  without;  there  was 
no  shortage  until  after  I  had  received  three  thousand  nine 
hundred  bushels,  except  fifteen  bushels.  All  the  sacks  that 
came  after  that  were  full.'*  The  plaintiff  furnished  the  sacks, 
and  it  is  not  pretended  that  any  of  the  wheat  was  delivered 
except  in  his  sacks.  While  this  evidence  may  not  be  the  most 
satisfactory,  it  certainly  tended  to  establish  the  fact  which  it 
was  offered  to  prove,  and  therefore  was  properly  received. 

The  appellant  also  argues  that  Brackett's  evidence  was  not 
admissible  on  the  issue  of  the  market  value  of  wheat  at 
Ottawa.  He  testified :  *'  I  received  the  wheat  demanded  at 
Ottawa  from  or  about  July  10th  to  July  15th.  On  the 
17th  of  August,  1865,  290  bushels  and  20  pounds.  I  am  a 
miller;  was  then;  was  in  the  habit  of  buying  wheat  in  differ- 
ent places  in  the  state,  in  1865."  This  question  was  then 
propounded  to  the  witness:  "  Do  you  know  what  was  the 
market  value  of  wheat  at  Ottawa  when  you  made  the  de- 
mand?" ^'Objected  to  on  the  ground  that  it  did  not  appear 
that  witness  was  acquainted  with  the  wheat  market  at  Ottawa." 
The  objection  was  overruled,  and  the  defendant  excepted  to 
the  ruling,  and  the  witness  answered:  "I  was  acquainted 
with  the  price  at  that  time.  No.  1  was  worth,  at  Ottawa^  then 
$1.20  per  bushel,"  etc.  The  question  asked  only  called  for 
the  witness's  knowledge  of  the  price  of  wheat,  and  as  this  is  a 
question  on  which  it  was  competent  for  him  to  testify,  the 
answer  was  properly  received. 

Whether  it  would  have  been  competent  for  the  witness  to 
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testify  as  to  the  price  of  wheat  at  Ottawa  from  his  personal 
knowledge  of  the  price  at  other  places  in  the  state^  is  a  ques- 
tion not  raised  by  the  objectioQ  of  the  defendant.  The  plain- 
tifif,  when  on  the  stand  as  a  witness,  testified:  ''I  knew  the 
value  of  wheat  of  the  different  grades,  in  Milwaukee,  in  April, 
1866.  I  was  buying  wheat  at  that  time  with  reference  to  the 
Milwaukee  market.  Had  correspondence  and  circulars  on 
the  subject.  I  was  shipping  flour  to  the  Chicago  market 
We  frequently  exchanged  wheat  receipts  for  wheat  in  Milwau- 
kee for  wheat  here,  parties  paying  the  difference  in  transpor- 
tation, insurance,"  etc.  Witness  was  then  asked:  *^  What  was 
the  difference  at  that  time  of  No.  1  and  No.  2  wheat  in  Mil- 
waukee? "  The  ruling  of  the  referee  admitting  the  answer  to 
the  question  is  alleged  as  error,  on  the  ground  that  the  witness 
had  not  the  requisite  knowledge  to  enable  him  to  testify.  We 
are  of  the  opinion  that  the  referee  was  right  in  receiving  the 
testimony. 

The  information  which  the  witness  acquired  by  the  means 
stated  was  as  full,  accurate,  and  reliable  as  could  have  been 
acquired  in  any  other  way.  On  such  information  business 
men  rely  and  act  in  their  most  important  pecuniary  matters. 
It  appears  from  the  evidence  that  the  wheat  was  inspected 
in  the  plaintiff's  mill,  and  that  only  that  part  was  inspected 
which  he  was  unwilling  to  receive  as  No.  1.  He  testified:  '^  I 
think  I  took  as  No.  1  about  three  thousand  six  hundred  bushels 
before  Kelly  was  called  on.  I  notified  defendant  that  there 
was  a  quantity  of  wheat  that  I  could  not  take  as  No.  1.  This 
was  in  July,  a  few  days  before  we  saw  Kelly  in  St.  Paul.  We 
then  agreed  upon  Mr.  Kelly  to  inspect  the  wheat  at  the  milL 
Kelly  did  inspect  the  wheat  very  soon  after  this." 

The  parties  having  agreed  upon  an  inspector  by  whom  the 
grade  of  any  wheat  was  to  be  fixed  which  the  plaintiff  con- 
sidered inferior  to  No.  1,  and  it  having  been  left  with  the 
plaintiff  to  have  it  graded  according  to  the  contract  or  to 
receive  it  as  No.  1  at  his  option,  he  is  bound  by  the  contracti 
and  can  legally  be  allowed  no  deduction  on  wheat  which  he 
neglected  to  have  thus  inspected.  The  contract  of  the  parties 
is,  "  that  if  any  of  said  wheat,  upon  inspection  by  said  Beaupre 
[Kelly]  should  prove  not  to  be  No.  1,  .  .  .  .  said  Edgerton 
is  to  refund  said  Brackett  the  difference,"  etc. 

It  was  competent  for  the  parties  to  settle  by  the  contract 
the  mode  of  inspection,  and  the  conditions  on  which  the  plain* 
tiff  should  be  entitled  to  a  deduction  from  the  price;  and 
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having  done  so,  the  plaintiff  cannot  recover  on  a  breach  of  the 
contract  with  which  it  api)ear8  he  has  not  complied,  or  with- 
out the  performance  of  an  act  which  is  made  a  condition 
precedent  to  a  right  to  recover. 

In  allowing  the  deduction  on  the  wheat  not  inspected,  we 
think  the  referee  erred.  We  think  he  also  erred  in  the  allowance 
of  interest  to  the  plaintiff  from  the  date  of  the  contract  on  the 
value  of  the  wheat  not  delivered.  While  interest  is  allowed 
from  the  date  of  the  contract,  the  value  of  the  wheat  is  fixed 
at  a  much  later  date,  and  at  a  much  higher  price  than  it  rated 
when  the  contract  was  made.  The  contract  did  not  pass  the 
title.  It  does  not  appear  that  the  wheat  sold  was  at  the  time 
of  the  sale  separated  or  set  apart.  Indeed,  it  api)ear8,  on  the 
contrary,  from  the  evidence,  that  it  was  not,  but  that  part  of  it 
was  subsequently  purchased. 

There  was,  therefore,  neither  an  actual  nor  a  constructive 
delivery.  The  legal  effect  of  the  contract  was,  that  the  defend- 
ant should  deliver  to  the  plaintiff  the  number  of  bushels  of 
wheat  of  the  grade  specified,  at  Ottawa,  on  demand,  within  a 
reasonable  time.  Until  such  demand,  there  was  no  default, 
and  it  is  not  proven  that  a  legal  demand  was  made  any  given 
length  of  time  before  the  commencement  of  this  action.  The 
referee  found  *^  that  the  plaintiff  made  a  demand  before  the 
commencement  of  this  action."  How  long  before  does  not 
appear.  Before  default,  defendant  was  not  liable  for  dam- 
ages, and  as  the  interest  is  only  allowable  as  damages,  it 
could  only  commence  to  run  after  default.  The  allowance  for 
extra  freight  is  erroneous.  It  seems  to  be  founded  on  the 
demand  made  on  Sunday,  which  we  hold  gave  the  plaintiff  no 
right.  Except  in  failing  to  comply  with  that  demand,  it  does 
not  appear  that  the  defendant  was  in  default  until  he  had 
delivered  all  the  wheat  which  the  plaintiff  has  received  under 
the  contract. 

Judgment  reversed. 

Ooimuon  Mai»  ox  SmmATt  See  Pme  t.  Wrighif  Off  Am.  Dm.  706,  note 
709»  where  other  ceaes  are  ooUeoted. 

Spmul  Damaois  ujjvt  bb  PAKnouLABi.T  Stazkd:  See  Stemimm  ▼.  SmUh^ 
87  Am.  Deo.  107»  note  109,  where  other  ceaes  are  oolleoted. 

CoMTRAOTB  WHBH  TO  BX  CostmLVMD  TboKTHiB:  See  Adoir  T.  Adair,  71 
Am.  Deo.  779,  note  786;  Dmkip  ▼.  Wrighi,  62  Id.  606,  note  611,  where  othai 
are  eoUaoted. 
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GOBTZ  V.  Foos, 

[14  MlllKSSOTA,  26ft.] 

PBoicm  Mads  to  Debtor  to  Aiibwkb  iob  ho  Dkbt  to  AvonoBE  k  nol 

within  Um  siatate  of  finmds. 

Appeal.    The  opinion  states  the  case. 

Baxter  and  Sargent^  and  L  V.  D.  Heard^  for  the  appellant 

Warner  and  Peckj  for  the  respondent. 

By  Court,  Bebbt,  J.  The  finding  of  the  judge  before  whom 
the  action  was  tried  below,  so  far  as  it  is  material  to  be  con- 
sidered here,  is  as  follows: — 

'^  I  find  for  facts,  that  the  plaintiff  and  defendant  were  in 
partnership  in  the  manufacture  of  brick;  ....  that  .... 
the  plaintiff  agreed  to  sell  his  interest  in  the  ....  brick-yard 
and  fixtures  connected  therewith  for  the  sum  of  two  hundred 
dollars,  the  defendant  to  assume  the  debts  and  liabilities  ex- 
isting against  said  firm;  ....  that  prior  to  said  sale  and 
transfer,  one  Henry  Sauerbrey  had  turned  out  to  said  plaintiff 
a  horse,  at  the  price  of  seventy  dollars,  for  which  he  was  to 
receive  payment  in  brick  from  said  yard;  that  the  said  Sauer- 
brey did  not  obtain  payment  in  brick  therefor,  but  the  said 
plaintiff  has  paid  him  for  the  same;  that  the  said  firm  did 
not  receive  the  avails  of  said  horse,  nor  was  he  made  part  of 
the  partnership  property,  but  before  the  consummation  of  said 
sale  and  transfer  of  the  said  brick-yard,  the  said  plaintiff  re- 
quired, as  one  of  the  conditions  of  executing  and  delivering 
the  writing  conveying  the  said  brick-yard,  that  the  said 
defendant  should  pay  the  said  debt  to  said  Sauerbrey;  and 
the  said  defendant  gave  said  plaintiff  to  understand  that  he 
would  pay  the  same,  and  thereupon  the  plaintiff  completed 
said  transfer,  relying  upon  defendant's  undertaking  to  pay 
the  same.  I  find,  as  a  conclusion  of  law,  that  the  defendant 
is  liable  to  plaintiff  in  this  action  for  the  said  sum  of  seventy 
dollars,  with  interest/'  etc. 

The  evidence  upon  which  this  finding  is  based  is  not  re- 
turned here. 

The  appellant,  who  was  defendant  below,  insists, — 1.  ''  That 
the  promise  of  the  defendant  to  pay  the  debt  due  from  the 
plaintiff  to  Sauerbrey  (if  any  such  promise  was  made),  not 
being  in  writing,  is  within  the  statute  of  frauds,  and  therefore 
void."  The  point  is  not  well  taken.  The  debt,  in  this  case, 
was  owing  by  the  plaintiff  to  Sauerbrey,  and  the  promise  to 
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pay  it  was  made,  not  to  Sauerbrey,  but  to  the  plaintiff.  A 
promise  of  this  character  is  not  within  the  provisions  of  the 
statute  of  frauds  relating  to  promises  "  to  answer  for  the  debt, 
default,  or  doings  of  another."  This  provision  applies  only  to 
promises  made  to  the  persons  to  whom  another  is  liable:  East- 
wood V.  KenyoUy  11  Ad.  &  E.  438;  Barker  v.  BachUny  2  Denio, 
60  [43  Am.  Dec.  726];  Alger  v.  ScovilUj  1  Gray,  891;  Perkim 
V.  LitiUfidd,  5  Allen,  370. 

The  appellant  insists, — 2.  That  there  was  no  consideration 
for  the  alleged  promise;  and  3.  That  there  was  no  promise  to 
pay  the  debt.  But  whatever  might  have  been  the  original 
agreement  between  the  parties,  it  appears  to  be  found  by  the 
court  below  that,  before  the  consummation  of  the  sale  and 
transfer  of  the  brick-yard  and  fixtures,  the  payment  of  the 
debt  was  required  by  the  plaintiff  as  a  condition  of  executing 
and  delivering  the  instrument  by  which  the  transfer  was  evi- 
denced; that  is  to  say,  the  plaintiff  insisted  on  making  a  new 
bargain,  and  if  the  defendant  saw  fit  to  assent  to  it  before  the 
Bale  was  consummated  and  the  property  transferred,  tne  sale 
and  transfer  of  the  property,  and  the  execution  of  the  proper 
evidence  thereof,  would  furnish  a  sufficient  consideration. 

It  is  further  found  that  the  defendant  gave  the  plaintiff  to 
understand  that  he  would  pay  the  Sauerbrey  debt;  that  the 
transfer  was  completed  by  the  plaintiff  in  reliance  upon  this 
'^  undertaking  "  on  the  part  of  the  defendant.  This  shows  a 
sufficient  promise.  These  are  the  only  points  to  which  our 
attention  is  called  by  the  appellant;  and  as  we  think  them 
untenable,  the  judgment  is  affirmed. 

PBomu  TO  Pat  Akothkb's  Debt  whxn  hot  wrrHnr  Statuts  ow  Fbaudsi 
See  Packer  t.  Benton,  96  Am.  Deo.  246^  note  250^  where  other  caaee  are  col- 
leeted.  A  promiae  to  a  debtor  to  pay  his  debt  is  an  original  undertaking; 
and  not  within  the  atatato  of  frsndii  8<mM^  t.  Keele^,  7  Fed.  Rep.  449^ 
etting  the 
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ri4  ICXmrMOTA,  MLJ 

JjTDQwan  MAT  aa  Biootsbbd  AOADisr  Omi  ox  Mobi  Joiht  CV»TEACXoa% 
althoogh  the  atstnte  of  limitationa  has  barred  tha  aotion  againil  tfaa 
others. 

Action  against  indorsers  of  a  note.  On  May  18, 1858,  B.  B* 
West  made  his  note  payable  in  ninety  days  after  date  to  the 
order  of  D.  Morrison  &  Co.,  a  firm  composed  of  D.  Morrison, 
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C.  C.  Washbunif  and  E.  B.  Washburn.  The  firm  indorsed  the 
note  to  the  plaintiff.  After  nearly  nine  years  the  plaintiff  sued 
the  indorsers;  to  avoid  the  statute  of  limitations  he  alleged 
that  C.  C.  and  E.  B.  Washburn  had  been  absent  from  and  re- 
siding out  of  the  state  more  than  eight  years  prior  to  the  com- 
mencement of  the  action.  The  defendants  demurred  on  the 
ground  that  the  action  was  barred  by  the  statute  of  limita* 
tions.  The  demurrer  was  overruled,  and  the  defendants  ap- 
pealed. 

CorneU  and  Bradley ,  for  the  appellants. 
WUson  and  MeNaitj  for  the  respcmdent. 

By  Court,  Wilson,  C.  J.  We  are  of  the  opinion  that  the  order 
appealed  from  should  be  affirmed.  Denny  v.  Smithy  18  N.  Y. 
667,  decided  under  a  statute  substantially  the  same  as  ours,  is 
in  point,  and  we  are  satisfied  with  the  reasoning  and  conclu- 
sion of  the  judge  who  delivered  the  opinion  of  the  majority 
of  the  court  in  that  case.  See  also  Didier  v.  Davisonj  2  Barb. 
Ch.  477-487;  Fannin  v.  Anderson^  7  Q.  B.  811.  Our  statute 
is  in  these  words:  — 

Section  3,  chapter  66,  General  Statutes:  ^'Actions  can  only 
be  commenced  within  the  periods  prescribed  in  this  chapter 
after  the  cause  of  action  accrues,  except  where  in  special  cases 
a  different  limitation  is  prescribed  by  statute." 

Section  15:  '^  If,  when  the  cause  of  action  accrues  against 
a  person,  he  is  out  of  the  state,  the  action  may  be  commenced 
within  the  times  herein  limited  after  his  return  to  the  state; 
and  if,  after  the  cause  of  action  accrues,  he  departs  from  and 
resides  out  of  the  state,  the  time  of  his  absence  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action." 

We  must  give  to  the  words  of  the  statute  their  natural  and 
obvious  meaning,  and  this  constitutes  the  law  as  a  shield  to 
the  defendant  Morrison  against  this  action,  he  having  been 
within  the  jurisdiction  of  the  court  for  more  than  six  years 
before  suit  brought,  and  after  the  cause  of  action  accrued;  but 
not  to  the  other  defendants,  who  have  not  been  six  years  vnthin 
the  jurisdiction  of  the  court. 

To  use  the  language  of  the  court  of  appeals  of  New  York,  in 
the  case  above  cited,  '^it  appears  to  have  been  the  manifest 
intention  of  the  legislature  to  subject  any  debtor  during  a 
period  of  six  years  after  the  accruing  of  a  debt  to  the  reach  of 
civil  process  at  the  suit  of  his  debtor."    The  argument  that 
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MorriBOxi  may  be  compelled  to  contribute,  and  therefore  be 
practically  deprived  of  the  benefit  of  the  etatnte,  would  be 
more  properly  addressed  to  the  legislature  than  the  court;  it 
might  tend  to  prove  a  cams  omintM,  which  cannot  be  remedied 
by  us.  It  is  even  held  that  cases  within  the  reason  but  not 
within  the  words  of  the  statute  are  not  barred,  but  may  be 
considered  as  omitted  cases  which  the  legislature  have  not 
deemed  proper  to  limit:  Bedell  v.  Janneyj  4  Oilm.  208,  and 
cases  cited. 

But  it  is  urged  that  the  plaintiff  must  recover  against  all 
the  defendants  that  were  members  of  the  firm  of  D.  Morrison 
&  Co.,  or  none;  and  in  support  of  this  position  are  cited  Fetz 
v.  Clarky  7  Minn.  217,  and  Whitney  v.  Reesey  11  Id.  188. 

Speaking  for  myself,  I  may  say  that  these  cases  have  gone 
fall  far  enough  in  the  direction  indicated,  but  they  have  not 
gone  nearly  to  the  length  which  the  defendants  ask  us  here  to 
go.  They  only  held  that,  in  an  action  against  two  or  more,  on 
a  joint  contract  or  debt,  a  plaintifif  cannot  recover  against  one 
of  the  defendants  on  his  individual  contract  or  indebtedness. 

In  the  last  case,  the  statute  having  run,  Heylin  could  not, 
after  the  partnership  had  been  dissolved,  revive  the  debt 
against  his  former  copartner  or  the  former  firm,  but  the  old 
debt  was  a  sufficient  consideration  to  support  the  promise; 
but  it  was  his  individual  promise  and  contract,  and  not  that 
of  Reese  and  Heylin.  A  recovery,  therefore,  could  not  be 
had  on  the  partnership  contract  or  indebtedness  which  was 
barred  by  the  statute,  but  only  on  his  individual  contract, 
flobsequently  made.  The  case  at  bar  is  entirely  different. 
Suit  is  brought  and  judgment  asked  on  the  original  joint  con- 
tract made  by  the  firm  of  D.  Morrison  &  Co.  The  cases  cited, 
therefore,  y^e  think,  are  not  authorities  for  the  defendants. 

Order  affirmed. 


Skasoti  ov  LnfTTATWimi  Aivobds  FBoraonoir  lo  Bjuoh  ov  Two  om 
MoBM  Fnsoira  Joditlt  Boditd:  McOarth^Y.  IfMte,  S2  Am.  Dm.  704.  Be- 
fniag  to  fbe  rule  in  tho  prineipftl  0M^  Bony,  J.,  in  deUyaring  tho  opinioii 
«l  fbe  ooorfe  in  Jftte  T.  ITom^  27  Minn.  60,  said:  ««If  it  WMtechnioany  oor- 
vtot^  it  «rtHnly  did  not  tend  to  promote  rabitantial  JnstiM.  Atanymte^ 
HkMbMBsbragitodbytlMlaiwiol  1S78|  drnptw  e?.* 
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HOBTON    AND   WiFB    V.   MaFFITT    AND  WlPE, 

[14  MnrNMOTA,  2(MiJ 

Dbqbbi  ni  Suit  fob  Partition  DmioTiNa  Salb  of  the  proper^,  inrttM 
of  aettixig  it  off  to  one  of  the  co-tenunti  upon  hit  paying  to  the  other 
the  value  of  his  interest^  is  proper. 

EbTATB    07    PUBOHASKB  AT    FOBBOLOSUBB    SaLB,    PbIOB  TO    EXFIBATIOH  OV 

TiMB  TO  Rbdeem,  is  that  of  a  mortgagee  before  foreoloeare,  — an  equita- 
ble estate  or  interest. 
BiTHBB  07  Ck>-TBNAVTS  MAT  Redbbx  Wholb  ov  JoDfT  Ebtatb  from  Sale 
thereof  on  foreclosure;  and  upon  so  doing,  or  upon  taking  an  assign- 
ment of  the  certificate,  he  will  be  held  to  do  so  for  the  benefit  of  the 
whole  estate,  and  will  be  entitled  to  reimbursement  from  his  co-tenant 
of  the  amount  properly  chargeable  to  the  share  of  such  co-tenant. 

RBDBMFTIOZr  BT  OWNBB  07  PROPBBTT   SOLD  UBDKB    FORBGLOSURB  AnNFLS 

Salb  and  defeats  the  title  of  the  purchaser  thereat. 

Obb  Who  Aoquibb8  Estatb  07  Pubohabbr  at  Forbclosubb  Sals,  and 
subsequently  purchases  the  interest  of  one  of  two  co-tenants  who  owned 
the  property  before  the  sale,  has  the  right  to  hold  the  first-named  estate 
or  interest  and  enforce  it  for  his  own  benefit^  and  this  right  is  not  im- 
paired by  his  subsequently  acquiring  the  interest  of  such  co-tenant  No 
merger  of  the  estate  takes  place  in  such  case. 

Brbbitf,  in  BBGuyiNQ  MoNBT  Paid  bob  Rbdemftion,  Acts  as  OTnom 
07  Law,  and  not  as  the  agent  of  the  party  who  purchased  at  the  sale. 

Action  for  partition.    The  opinion  Btates  the  cage. 

J(me$  and  Butler^  for  the  appellants. 
Steame  and  Start,  for  the  respondents. 

By  Court,  Oilfillan,  C.  J.  This  is  an  action  for  partition. 
The  court  found  that  plaintifiT  Horton  owns  an  undivided  two 
twenty-fifths  and  defendant  Mafi&tt  an  undivided  twenty-three 
twenty-fifths  of  the  premises;  that  defendant  has  paid  all  the 
taxes  on  them  since  they  were  owned  by  the  parties,  amount- 
ing to  $108,  and  built  a  dwelling-house  on  them;  .and  directs 
judgment  that  the  land  without  the  building  be  sold,  and  the 
proceeds,  after  paying  costs  of  sale  and  the  disbursements  in 
the  action,  be  divided  between  the  parties  in  accordance  with 
their  respective  interests,  and  that  defendant  have  sixty  days 
after  the  sale  to  remove  his  building. 

We  see  no  reason  to  reverse  or  modify  the  action  of  the 
court  below  on  the  ground  that  it  directs  a  sale  of  the  prop- 
erty, instead  of  setting  it  ofiT  to  the  defendant,  upon  paying 
plaintifi*  the  value  of  his  interest. 

The  plaintiff  in  his  complaint  claimed  that  he  owned 
thirty-one  seventy-fifths  and  defendant  forty-four  seventy- 
fifths  of  the  premises,  but  on  the  trial  abandoned  all  claina 
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except  to  two  twenty-fifths.  The  land  originally  belonged  to 
Daniels,  Hurd,  and  Taylor;  and  such  conveyances  were  made 
that,  on  the  13th  of  May,  1865,  it  belonged,  tweoty-three 
twenty-fifths  to  Hurd,  and  two  twenty-fifths  to  one  Bissell. 
On  the  16th  of  May,  1865,  Hurd  conveyed  his  interest  to  de- 
fendant, and  on  the  26th  of  February,  1866,  Bissell  conveyed 
his  interest  to  plaintiff.  On  the  trial  defendant  offered  to  prove 
certain  matters  alleged  in  his  answer,  substantiaUy  these:  — 

That  while  they  owned  the  premises,  Daniels,  Hurd,  and 
Taylor  executed  a  mortgage  on  them,  which  mortgage  was 
foreclosed  by  action,  and  the  premises  sold  under  the  decree, 
May  13,  1865,  to  one  Lowry,  for  $140,  to  whom  a  proper  cer- 
tificate of  sale  was  executed  and  recorded;  that  on  December 
4,  1865,  Lowry  assigned  this  certificate  to  plaintiff;  that  on 
the  11th  of  May,  1866,  defendant  (who  appears  to  have  been 
in  possession)  paid  to  plaintiff  a  back  tax,  and  one  year's  in- 
terest on  the  $140,  and  on  the  11th  of  May,  1867,  paid  him 
another  year's  interest,  and  on  the  8th  of  May,  1868,  paid  in 
to  the  sheriff  of  the  county,  for  the  purpose  of  redeeming  the 
premises  from  the  sale,  $140  and  one  year's  interest,  and  that 
the  plaintiff  received  from  the  sheriff  twenty-three  twenty- 
fifths  of  the  money  so  paid,  leaving  two  twenty-fifths  in  his 
hands.  This  evidence  was  objected  to  by  plaintiff,  and  ex- 
cluded by  the  court. 

Upon  this  ruling  the  error  alleged  arises.  The  question  is, 
Admitting  all  those  matters  to  be  facts,  would  they  affect  plain- 
tiff's right  to  a  partition  as  directed  by  the  court? 

We  will  consider  the  case  as  though  those  facts  were  proved. 
At  the  time  plaintiff  purchased  the  certificate  of  sale  the  title 
stood  thus:  Defendant  held  twenty-three  twenty-fifths  and 
Bissell  two  twenty-fifths  of  the  legal  title,  subject  to  the  estate 
of  the  purchaser  at  the  mortgage  sale.  As  the  foreclosure  was 
not  complete,  by  reason  of  the  time  to  redeem  not  having  ex- 
pired {DanieU  v.  Smith,  4  Minn.  172;  Downelly  v.  Simontoii, 
7  Id.  167;  Laws  of  1862,  p.  73,  sec.  4),  the  estate  of  the  pur- 
chaser was  that  of  a  mortgagee  before  foreclosure,  —  an  equi- 
table estate  or  interest.  Either  of  the  co-tenants  might  redeem 
the  whole  estate  from  the  sale,  and  upon  so  doing,  or  upon 
taking  an  assignment  of  the  certificate,  would  be  held  to  do  so 
for  the  benefit  of  the  whole  estate,  and  he  would  be  entitled  to 
reimbursement  from  his  co-tenant  of  the  amount  properly 
chargeable  to  the  share  of  such  co-tenant.  After  acquiring 
the  interest  of  the  purchaser,  plaintiff  took  a  conveyance  of 


224  HoRTON  AND  WiFE  V.  Mapfitt  AND  WiFB.      [Minn. 

BisselPs  two  twenty-fifths.  Having  acquired  the  purchaser's 
interest  when  the  relation  of  a  co-tenant  did  not  exist  between 
him  and  defendant,  his  right  was  fixed  to  hold  and  enforce  it 
for  his  own  benefit,  and  that  right  (unless  by  merger)  was  not 
impaired  by  his  subsequently  acquiring  the  title  of  Bissell  to 
the  two  twenty-fifths. 

Defendant  argues  that  upon  acquiring  Bissell's  title  there 
was  a  merger  to  the  extent  of  two  twenty-fifths  of  the  equitable 
in  the  legal  estate;  that  the  Bissell  title  was  the  equitable  title 
to  the  two  twenty-fifths,  and  that  it  was  extinguished  by  the 
merger;  and  that  he,  defendant,  acquired  the  purchaser's  title 
by  the  redemption. 

His  redemption,  redeeming  as  owner,  annulled  the  sale  so 
that  no  title  could  pass  to  him  by  means  of  it:  Gen.  Stats.,  p. 
664,  sec.  14;  Danieh  y.  Smithy  4  Minn.  172;  Warren  y.  Figh^ 
7  Id.  432;  Rutherford  y.  Newman,  8  Id.  47.  The  purchaser's 
estate  or  interest  was  thereby  defeated. 

If  there  was  a  merger,  it  was  the  purchaser's  estate  to  the 
extent  of  two  twenty-fifths,  which  was  merged  and  extinguished 
in  the  legal  estate  conveyed  to  plaintiff  by  Bissell,  and  by  such 
merger  the  title  of  the  parties  would  not  be  materially  affected. 
After  it,  defendant  could  redeem  by  paying  twenty-three 
twenty-fifths  of  the  purchase-money;  and  without  it,  so  long 
as  plaintiff  was  the  holder,  both  of  the  purchaser's  interest  and 
of  the  two  twenty-fifths,  and  so  liable  to  contribution,  defend- 
ant could  redeem  with  the  same  amount.  The  extinction  of 
two  twenty-fifths  of  the  purchaser's  estate  or  interest  would,  as 
will  presently  appear,  impair  plaintiff's  rights  as  holder  of  that 
estate,  respecting  the  possession  during  the  time  to  redeem. 

In  equity,  when  the  legal  and  equitable  estate  meet  in  the 
same  person,  they  do  not  merge  if  it  be  his  intention  to  main- 
tain them  separate;  and  such  intention  is  presumed  when  it  is 
clearly  his  interest  that  they  should  be  kept  apart  A  person 
is  ordinarily  presumed  to  intend  that  which  is  manifestly  for 
his  interest.  When  we  come  to  certain  facts  which  defendant 
claims  would  have  rebutted  the  presumption  that  plaintiff  in- 
tended to  keep  the  estates  separate,  it  will  appear  that  such 
was  manifestly  his  interest. 

The  acts  of  plaintiff,  which  defendant  relies  on  to  show 
plaintiff's  intention  that  the  estates  should  merge,  and  whkdi^ 
it  is  insisted,  estop  him  from  claiming  any  title  in  the  pram- 
ises,  are,  that  defendant  was  permitted,  till  after  the  time  to 
redeem  expired,  to  occupy  and  improve  the  property  withoat 
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objection  from  plaintiff;  that  during  the  time  to  redeem,  plain- 
tiff receiy^  from  defendant  a  back  tax  on  the  premises,  and 
the  interest  on  the  purchase-money  for  the  first  two  years 
after  the  mortgage  sale,  and  that  he  received  from  the  sheriff 
twenty-three  twenty-fifths  of  the  money  paid  by  defendant  to 
redeem  the  premises  from  the  sale. 

The  circumstances  under  which  the  defendant  improved  the 
property,  whether  with  or  without  the  knowledge  of  plaintiff, 
were  not  proved,  nor  offered  to  be  proved.  How  such  improv- 
ing by  defendant,  who  knew  his  rights,  and  that  the  utmost 
he  could  then  claim  of  the  property  was  twenty-three  twenty- 
fifths,  subject  to  the  mortgage  sale,  and  his  liability  to  his 
co-tenant  to  furnish  that  proportion  of  the  money  to  redeem, 
could,  under  any  circumstances,  give  him  title,  or  divest 
plaintiff's  titie  to  the  two  twenty-fifths,  it  is  impossible  to 
see;  nor  can  we  see  how  it  throws  any  light  on  plaintiff's  in- 
tention with  respect  to  a  merger  when  he  bought  the  Bissell 
interest. 

The  receiving  by  plaintiff  of  the  back  tax,  and  of  the  first 
two  years'  interest  on  the  purchase-money,  not  only  were  not 
inconsistent  with  an  intention  to  keep  the  two  estates  sepa- 
rate, but  his  right,  as  assignee  of  the  purchaser,  to  receive  the 
tax  and  interest,  or  be  let  into  possession,  made  it  clearly  his 
interest  that  the  entire  estate  and  interest  which  he  acquired 
from  the  purchaser  should  be  kept  distinct. 

Defendant  was  in  possession,  and,  to  retain  such  possession 
during  the  three  years  for  redemption,  was  required  to  pay  to 
the  purchaser  or  his  assignee  the  tax  and  the  interest.  He 
made  the  payments  to  keep  the  possession,  and  to  prevent 
plaintiff,  as  assignee  of  the  purchaser,  taking  possession. 

Keeping  plaintiff's  two  estates  separate  gave  him  two  rights 
with  respect  to  the  possession,  —  1.  The  right  dependent  on  his 
character  as  co-tenant,  to  wit,  to  be  let  into  joint  possession, 
or  to  hold  the  defendant  to  account  for  the  possession  of  the 
two  twenty-fifths;  2.  That  dependent  on  his  character  as  as- 
signee of  tiie  purchaser,  to  wit,  to  be  let  into  the  exclusive  pos- 
session after  the  first  year,  unless  defendant  paid  the  taxes, 
and  paid  him  the  interest  annually. 

It  is  clear  that  he  could  not  exercise  both  of  these  rights. 
Having  elected  which  he  would  exercise,  he  was  bound  to 
rely  upon  that  during  the  three  years. 

The  effect,  however,  of  his  electing  to  reoeive,  and  of  his  re- 
ceiving, as  assignee  of  the  pmohaaer,  the  tax  and  the  interesti 
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could  not  extend  beyond  that  for  which  fhey  were  paid,  to  wit, 
the  possession  of  the  property  during  the  time  for  redempti(»i. 
His  receiving  them  was  evidence  (such  as  would  estop  him) 
of  his  intention  to  rest  upon  his  purchaser's  title  with  respect 
to  the  possession  during  the  three  years,  if  defendant  insisted 
upon  holding  the  possession,  but  no  evidence  of  an  intention 
to  waive  or  abandon  any  other  right  dependent  on  his  Bissell 
title. 

The  twenty-three  twenty-fifths  of  the  money  which  defend* 
ant  paid  to  the  sheriff  for  the  purpose  of  redeeming  was  what 
plaintiff  had  a  right  to  receive,  and  to  require  defendant  to 
pay,  whether  his  purchaser's  title  to  the  extent  of  two  twenty- 
fifths  was  merged  in  the  title  he  derived  from  Bissell  or  not 
If  it  were  merged,  it  would  operate  as  a  redemption  to  that 
extent  by  him;  and  defendant  could  not  claim  the  benefit 
of  redemption  without  paying  the  balance.  If  it  were  not 
merged,  then  there  was  a  duty  on  the  part  of  each  co-tenant 
to  contribute  towards  the  redemption  in  proportion  to  the 
quantity  of  his  interest,  the  defendant's  being  twenty-three 
twenty-fifths. 

Defendant  paid  the  sheriff  more  than  he  need  have  paid. 
As  between  plaintiff  and  defendant,  all  that  defendant  could 
be  required  to  pay  to  clear  off  the  encumbrance  was  twenty- 
three  twenty-fifths,  and  as  plaintiff  was  the  party  to  receive 
what  he  paid,  that  is  all  he  need  have  paid  the  sheriff. 
Under  such  circumstances  it  would  be  useless  circuity  to  re- 
quire of  a  party  to  pay  the  whole,  and  then  receive  part  of  it 
back  again. 

Defendant  might  have  redeemed  by  paying,  or  tendering 
payment,  to  the  plaintiff;  and  surely  had  he  paid  or  tendered 
plaintiff  all  which,  as  between  them  as  co-tenants,  plaintiff 
was  entitled  to  require  of  him,  it  would  have  been  a  good  re- 
demption. And  the  same  amount  paid  to  the  sheriff  for 
plaintiff  would  have  had  the  same  effect.  Defendant  claims 
that  plaintiff  has  received  the  whole  of  the  redemption 
money,  because  the  whole  was  received  by  the  sheriff,  who, 
as  defendant  argues,  was  by  law  plaintiff's  agent.  This  is  not 
.so.  The  sheriff  is  in  no  sense  the  agent  of  the  party.  He 
acts  in  his  official  capacity  as  the  officer  of  the  law,  with 
whom  a  party  redeeming  may  deposit  the  money,  instead  of 
paying  it  to  the  party  entitled  to  it. 

If  the  sheriff  receives  too  much  or  too  little,  or  fix>m  one 
not  entitled  to  redeem,  that  cannot  prejudice  the  party  hold- 
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ing  the  certificate  of  sale.  It  is  the  bnsinesB  of  the  party 
redeeming  to  see  that  he  deposits  with  the  sheriff  the  proper 
amount;  and  if  the  amonnt  be  not  correct,  he  must  bear  the 
consequences.  There  was  no  error  in  excluding  the  testimony. 
The  order  denying  the  motion  for  a  new  trial  is  affirmed. 


QvB  Oo-miAiiT  PuBOHAflnfQ  OuTSTAHBDio  Triji  OB  Ruf oTmo  Bnoum- 
BBAiio%  R10BI8  or:  See  Tiiiworih  r,  Sttmi,  06  Am.  Deo.  677,  note  670^ 
where  other  cmice  are  oolleoted. 

Whbv  Salb  Dbobbid  nr  Pabiitioh  Sum  See  DaU  r.  Cfoi^dmot  8.  Jf. 
Cbi,  03  Am.  Deo.  410,  note  424,  where  other  oaeee  are  ooQeeied. 

Shkbiiv,  WHBB  AoKHT  OB  PLinmiv:  SeeiJorriiT.  J0Ci^04AnLDee.ML 


MoOB   V.    FOLSOIL 

[14  MllffXBaOTA,  840l] 

Wbbbb  Maxbb  abd  Holdbb  or  Ovbbdub  Notb  Aqbbb  bob  Bxtbnsiob 
ol  iti  payment  for  about  ten  months,  provided  a  third  penon  be  pro- 
enred  to  indorse  it,  and  mch  third  penon,  without  any  knowledge  of 
each  agreement,  writes  his  name  on  the  back  of  it,  with  the  date,  this 
does  not  amonnt  to  a  taking  up  and  reissue  of  the  note.  Such  third  per- 
son is  not  to  be  treated  as  a  maker,  because  he  did  not  sign  at  the  time 
of  the  making  of  the  note;  nor  as  a  guarantor,  because  the  contract  of 
guaranty  was  not  written  out  expressing  the  consideration;  and  if  con- 
sidered an  indorser,  it  was  of  a  note  payable  on  demand,  and  he  was  en- 
titled to  demand  and  notice  within  a  reasonable  time,  and  was  discharged 
by  the  agreement,  made  without  his  consent^  to  forbear. 

Appeal.    The  opinion  states  the  case. 

L.  M.  Stewart^  for  the  appellant. 
H.  /.  HorUj  for  the  respondent. 

Bj  Court,  OiLFiLLAN,  C.  J.  After  a  promissory  note  became 
due,  the  maker  and  holder  agreed  that  if  the  former  would 
procure  defendant  to  indorse  it,  the  latter  would  extend  the 
time  of  payment  about  ten  months. 

The  defendant,  at  the  request  of  the  maker  that  he  would 
indorse  a  note  for  him,  but  without  any  knowledge  of  said 
agreement,  wrote  his  name  on  the  back  of  the  note,  at  the 
same  time  writing  over  his  signature  the  date  of  his  signing. 
In  consequence  thereof,  and  relying  thereon,  the  holder  ex- 
tended  the  time  of  payment  about  ten  months,  whether  by 
oral  or  written  agreement  does  not  appear.  At  the  end  of  the 
year,  payment  was  demanded  from  the  maker,  and  refused, 
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and  noticd  thereof  given  to  defendant  If  upon  tfaeae  fiMsli 
defendant  is  liable,  it  is  immaterial  in  what  character, — 
whether  aa  maker,  indorser,  or  gnarantor.  At  the  time  of  hia 
indorsing,  the  note  was  outstanding,  and  past  due.  It  is  con- 
tended that  the  transaction  is  equivalent  to  the  taking  up  and 
reissuing  of  the  note;  that  in  law  it  became  a  new  note.  If  so^ 
as  it  was  past  due,  and  as  it  was  not  altered  in  respect  to  the 
time  of  payment  expressed  in  it,  it  was  in  effect  payable  on 
demand;  and  the  defendant,  if  treated  as  an  indorser,  would 
have  the  right  to  a  demand  and  notice  within  a  reasonable 
time*  Whether  they  were  within  a  reasonable  time  is  not 
found.  From  the  facts  found,  prima  facie  they  were  not.  In 
such  case,  too,  the  indorser  would  be  discharged  by  the  agree- 
ment, made  without  his  consent,  for  forbearance. 

It  is  also  argued  that  the  indorsement  by  defendant  {^ve 
the  maker  or  holder  authority  to  alter  the  note  so  as  to  make 
it  payable  at  a  different  time  from  that  expressed  in  it,  and 
that  it  is  therefore  analogous  to  those  cases  where  one  makes 
or  indorses  a  bill  or  note  with  blanks  in  it,  and  delivers  it  to 
another  to  fill  the  blanks  and  put  it  in  circulation.  If  the 
indorsing  by  defendant  were  sufficient,  under  the  circum- 
stances,  to  authorize  the  maker  or  holder  to  alter  the  note, 
and  make  it  payable  at  a  different  time,  the  case  still  differs 
from  those  cited  in  this,  that  such  alteration  was  not  in  fact 
made.  No  recovery  was  ever  had  on  a  note  imperfect  by  rea- 
son of  blanks,  whatever  authority  there  may  have  been  to  fill 
them.  To  make  this  analogous  to  those  cases  (admitting  the 
authority  to  alter),  the  time  of  payment  should  have  been 
altered  in  the  note.  An  agreement  between  the  maker  and 
holder,  independent  of  and  not  inserted  in  or  made  a  part  of 
the  note,  could  not  have  the  effect  of  an  alteration  so  as  to 
make  defendant  liable  as  maker  or  indorser  beyond  the  legal 
effect  of  it  as  it  appeara  on  its  fiEtce.  The  note,  however,  can- 
not be  considered  as  taken  up  and  reissued.  It  never  ceases 
to  be  the  property  of  the  hcdder.  The  agreement  to  forbear 
did  not  make  it  a  new  note.  The  case  does  not  come  within 
the  class  where  one  signing  his  name  on  the  back  of  a  note  is 
held  as  a  maker.  In  those  cases,  the  signature  was  given  at 
the  time  of  making  the  note,  or  in  so  short  a  time  afterwards, 
and  under  such  ciroumstances,  as  to  have  relation  to  the 
making  of  the  contract  originally;  (h^ord  Bank  v.  HayneB^  8 
Pick.  423  [19  Am.  Dec.  834]. 

The  defendant  cannot  be  held  as  maker  or  indoswr.    Can 
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he  be  held  as  a  gnarantor?  In  the  case  of  an  indorser,  the 
mere  signature  is  sufBcient;  the  law  imports  the  contract.  It 
is  otherwise  with  the  guarantor.  His  contract  being  a  collat- 
eral one,  to  answer  for  the  debt  of  another,  must,  under  the 
statute  of  frauds,  be  evidenced  by  noto  or  memorandum  in 
writing,  expressing  the  consideration.  The  mere  signature  on 
the  back  of  the  note  is  not  sufficient. 

Where  one  indorses  a  note  for  the  purpose  of  assuming  the 
liability  of  a  guarantor,  the  act  is  held  to  authorize  the  holder 
to  write  over  the  signature  the  contract  of  guaranty  in  full; 
and  that  being  done,  it  is  a  sufficient  note  or  memorandum  in 
writing  to  take  the  case  out  of  the  statute:  Beekwith  v.  AngeU, 
6  Conn.  815;  Ulen  v.  KUtredge,  7  Mass.  233;  Tenney  v.  Prince^ 
4  Pick.  885  [16  Am.  Dec.  347];  NeUony.  Dubois,  18  Johns. 
175;  CampbeU  v.  Butler,  14  Id.  349;  TUman  v.  Wheel&r,  17  Id. 
325.  ^ 

But  without  the  contract  being  so  written  out,  there  can  be 
no  recovery  as  on  a  contract  of  guaranty.  As  it  was  not  done 
in  this  case,  it  is  unnecessary  to  consider  whether,  upon  the 
principle  of  estoppel  or  otherwise,  the  maker  or  holder  had 
authority  to  do  it. 

The  judgment  below  is  affirmed. 


iMwmsER  WHXN  DiBCHABOKD  BT  Eznofpuro  Tdob  ov  Patkbmt!  8m 
Ptace  T.  Melhaht,  97  Am.  Dee.  777. 

HoLDKB  OF  NoTB  wjn  Majui  Dxkaxp  and  Gits  Nonas  to  Hold  Is- 
DOBSSB:  See  Tate  ▼.  SuUhan,  96  Am.  Deo.  597,  note  612,  where  other  ouei 
■re  collected. 

Ikdobssb  of  Notb  whxn  Pbxsumsd  to  bs  Ouabantob:  See  Dkirkh  t, 
MUduU,  92  Am.  Dec.  99,  note  102,  where  other  cases  are  collected;  Good  t. 
Jfarifa,  91  Id.  706»  note  710;  KSSan  t.  AtJdey,  91  Id.  619. 

OOKBIDSBAXIOS  OF  GVARABTT,  WHSH  RSQUIBSD  TO  BS  Uf  WbIUBO:  See 

Fmi  Dorm  r.  Tyader^  90  Am.  Dec  496,  note  502;  where  other  oaees  aie  col- 
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PxAnrTDV  nr  EjsoTMSirr  icnarr  Reoovbb  on  Stbsnqth  of  his  Owh  Tttls. 

ICisrAKB  nr  Dsborptiow  of  Land  nr  Dbbd  kat  bs  Ck>BBBorBD  bt  Sub- 
asQUSMT  DssD  thereof,  ezeeated  hj  the  same  grantor,  for  the  purpose  of 
eoReeting  the  description  and  confirming  in  the  grantee  the  title  to  the 
land  intended  to  have  been  described  in  the  prior  deed,  and  the  twe 
deeds,  taken  together,  will  operate  to  pass  the  title  to  the  grantee  named 
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Ad  Valorxm  Stamp  is  not  Rbquirkd  oh  Dbbd  Revobmino  DsaoBiFxiini 
Ef  Pbiob  Dxxd  of  the  same  premlaofl.  A  stamp  affixed  to  sooh  daed  aa 
a  oontraot  or  agreement  ia  aoffident. 

PowxB  OF  Attobhst  Empowbrino  Attobhst,  axoho  Oibxb  TmHo^ 
''TO  Bcnr  ahp  Sill  Rial  E3tati»  and  In  my  name  to  receive  and  exe* 
oate  all  necessary  contracts  and  conveyanoea  therefor,''  doea  not  aathoi^ 
iae  snch  attorney  to  sell  and  conrey  lands  to  which,  aa  the  proper  reooid 
ahowsy  the  principal  has  acquired  title  before  the  ezecntioQ  ol  the  powv. 
Snch  power  is  to  be  constmed  aa  haying  reference  to  a  boainesa  to  be 
inangorated  after  its  ezecntion. 

OQBryKTAVOB  BT  MOBTQAGBB  OV   MOB!TOAOBD    PeBXIBBB  TO    ThIBD    PaSTT 

I  IS  Entibxlt  iNOPKBATiyB,  nnlcss  it  waa  intended  to  operate  aa  an 

assignment;  and  snch  intention  mnst  be  made  to  appear. 

Pabtt  Clahung  xtsvsr  Tax  Dxxd  must  Show  that  Laud  bad  hot 
BXBN  RxDXXMXD  when  snch  deed  was  made,  before  it  can  be  receiTed  aa 
prima /ode  evidence  of  title,  nnder  the  Minnesota  statnte. 

Gbaboino  Land  on  Tax  Lm  nr  Namx  or  Pxbson  Othxr  tbah  Tbux 
OwNKB  invalidates  the  tax  sale,  unless  the  land  be  otherwiae  correctly 
deacribed,  and  the  taxes  be  due  and  unpaid  at  the  time  of  the  aala. 

AonoN  in  the  nature  of  ejectment.  The  opinion  states  the 
oase. 

AU%$  and  WiUtamSj  for  the  appellant. 

BrUbin  and  Palmer j  for  the  respondent. 

By  Court,  Berry,  J.  This  is  an  action  in  the  nature  of 
ejectment,  in  which  the  plaintifif  must  recover,  if  at  all,  upon 
the  strength  of  her  own  title.  It  is  proper,  then,  to  inquire^ 
first,  whether  she  has  made  out  title  in  herself.  If  she  has  not, 
the  case  is  at  an  end;  if  she  has,  then  we  have  to  look  further  to 
see  what  rights  the  defendant  has  established.  It  appears  that 
Levi  Oreve  became  owner  in  fee  of  the  premises  in  controversy 
on  the  seventh  day  of  November,  1854,  by  deed  duly  recorded 
on  that  day.  On  the  fifth  day  of  July,  1855,  he  executed  and 
delivered  to  the  plaintiff,  Mary  Greve,  a  deed  purporting  to 
convey  certain  premises,  the  description  of  which  agrees  in 
some  respects  with  the  description  of  the  land  in  dispute  found 
in  the  complaint,  and  varies  from  it  in  other  respects.  On  the 
twenty-fifth  day  of  March,  1867,  Levi  Greve  executed  and  de- 
livered to  Mary  Greve  another  deed,  granting  and  releasing  all 
his  right,  title,  and  interest  in  the  premises  described  in  the 
complaint.  The  latter  deed  contains  this  language:  '^This 
deed  is  made  to  correct  description,  and  to  confirm  in  Mary 
Greve  title  to  land  intended  to  have  been  described  in  and 
deeded  by  "  the  deed  of  July  5, 1855.  It  is  claimed  by  the 
defendant  that  the  deed  of  July  5, 1855,  is  inoperative  and 
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void,  because  the  descriptioii  is  so  imperfect  that  it  does  not 
designate  any  particular  tract  of  land. 

The  case  comes  up  here  as  upon  a  bill  of  exceptions.  It 
does  not  appear  that  all  the  evidence  introduced  before  the  dis- 
trict court  is  reported  here,  nor  are  we  furnished  with  any  map 
or  plat.  Under  these  circumstances,  we  are  not  able  to  say 
that  the  learned  judge  below,  in  finding  that  "  Levi  Greve  con- 
veyed the  said  premises  to  the  said  Mary  Greve  in  fee,"  by 
the  deed  of  July  5th,  was  not  supported  by  the  evidence  in 
the  case.  But  admitting  that  the  description  in  the  deed  of 
July  5th  was  so  imperfect  that  it  did  not  convey  the  land 
described  in  the  complaint,  or  any  land  whatever,  we  are  of 
opinion  that  the  imperfection  was  corrected  by  the  deed  of 
March  25,  1867,  so  that  the  two,  taken  together,  would  operate 
to  pass  the  title  to  the  premises  described  in  the  complaint. 
To  this  view  it  is  objected  that  the  deed  of  July  5th  was  abso- 
lutely void  on  its  face  for  uncertainty  of  description,  and  that 
therefore  it  could  not  be  confirmed.  But  this  is  not  a  fair 
statement  of  the  case.  If  the  deed  of  July  5th,  on  account  of 
the  imperfection  of  the  description,  was  not  effectual  to  pass  a 
title,  still,  if  the  imperfection  arose  from  mistake,  the  deed 
could  be  reformed  in  a  court  of  equity  so  as  to  make  it  speak 
the  intention  of  the  parties,  and  pass  the  title  which  it  was 
designed  to  pass.  If  it  could  be  reformed  through  the  action 
of  a  court,  it  certainly  could  by  the  acts  of  the  parties.  The 
deed  of  March  25th  does  not,  then,  operate  to  confirm  the  deed 
of  July  5th.  It  operates,  in  its  own  language,  to  correct  de- 
scription, and  to  confirm  in  Mary  Greve  title  to  land  intended 
to  have  been  described  in  and  deeded  by  the  deed  of  July  5th. 
It  is  also  said  that  the  deed  of  March  25th  is  invalid  because 
not  properly  stamped.  It  is  admitted  that  the  value  of  the 
property  was  six  thousand  dollars,  while  a  fifty-cent  stamp 
only  was  affixed  to  the  deed.  By  the  United  States  statute 
(act  of  July  1,  1862)  "  any  deed  ....  whereby  any  lands, 
tenements,  or  other  realty  sold  shall  be  granted  ....  or  oth- 
erwise conveyed,"  where  the  consideration  or  value  exceeds 
one  hundred  dollars,  is  subject  to  an  ad  valorem  stamp  duty. 
In  our  opinion  the  word  "  sold  "  is  an  emphatic  word,  and  the 
ad  valorem  duty  is  only  required  to  be  affixed  to  deeds  of  land, 
etc.,  sold,  in  the  ordinary  sense  of  the  word. 

In  this  case  the  sale  was  made  July  5,  1855,  before  the 
stamp  act  was  passed.  There  was  no  sale  in  March,  1867. 
What  was  done  then  was  simply  to  perfect  the  evidence  of 
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the  former  sale:  8  Parsons  od  Contracts,  326-828,  and  notes. 
In  England,  under  a  statute  similar,  it  is  held  that  a  deed  of 
confirmation  of  an  inoperative  deed  that  was  duly  stamped 
does  not  require  an  ad  valorem  stamp,  as  for  the  sale  of  the 
property:  Doe  y.  Weston,  2  Q.  B.  250;  42  Eng.  Com.  L.  660. 
But  if  this  was  not  so,  what  would  be  the  consideration  or 
value  in  this  case  by  which  the  amount  of  stamp  duty  required 
is  to  be  determined?  The  consideration  expressed  is  one  dol- 
lar,  and  there  is  no  evidence  that  it  was  any  greater  sum. 
The  value  of  the  interest  conveyed,  what  was  it?  Apparently 
nothing.  If  Levi  Greve  was  simply  reforming  the  first  deed, 
he  was  only  doing  that  which  he  could  be  compelled  to  do 
gratuitously  by  legal  proceedings.  His  interest  possessed  no 
value  to  him.  What  he  held  he  held  in  trust  for  the  benefit 
of  the  plaintiff,  Mary  Greve.  We  are  clear,  therefore,  for 
these,  as  well  as  for  other  reasons  not  necessary  to  be  men- 
tioned, that  no  ad  valorem  stamp  was  required  in  this  case. 
The  stamp  affixed  to  the  deed  as  a  contract  or  agreement  was 
at  any  rate  sufficient:  3  Parsons  on  Contracts,  827,  828.  Such 
is  the  plaintiff's  title,  and  in  our  opinion  it  is  a  good  title,  and 
sufficient  to  enable  her  to  sustain  this  action,  unless  the  de- 
fendant has  made  out  a  better. 

On  the  sixteenth  day  of  February,  1855,  Levi  Greve,  then 
being  the  owner  of  the  premises,  made  and  delivered  to  Moses 
H.  Schwartzenbergh  a  power  of  attorney,  by  which  he  consti- 
tuted said  Schwartzenbergh  his  lawftd  attorney,  with  these 
powers:  ^'  For  me  and  in  my  name  to  purchase  all  kinds  of 
goods,  wares,  and  merchandise;  to  execute  all  kinds  of  notes 
and  obligations  therefor;  also  for  me  and  in  my  name  to  sell 
goods,  and  barter  the  same,  and  receive  pay  therefor;  to  col- 
lect, deposit,  or  transfer  and  exchange  money;  also  to  buy  and 
sell  real  estate,  and  in  my  name  to  receive  and  execute  all 
necessary  contracts  and  conveyances  therefor;  and  further,  to 
do  all  things  necessary  to  the  transaction  of  a  general  mer- 
cantile, trading,  money-loaning,  and  other  lawful  and  proper 
business."  Claiming  to  act  under  this  power,  the  attorney 
executed  a  conveyance  of  the  premises  on  the  twenty-fiixth 
day  of  June,  1855,  to  Nathan  Schwartzenbergh,  who,  on  the 
fourteenth  day  of  April,  1856,  conveyed  the  same  to  Moses 
Lovenstein.  Lovenstein,  July  24, 1857,  conveyed  to  Nininger, 
who,  on  the  nineteenth  day  of  August,  1857,  conveyed  an  un- 
divided half  to  Goldsmith,  and  on  the  nineteenth  day  of  Jan- 
uary, 1858,  Goldsmith  and  Nininger  conveyed  the  premises  to 
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the  defendant.  It  will  be  observed  that  Levi  Oreve  acquired 
title  to  the  land  in  controversy  before  the  execution  of  the 
power  of  attorney,  and  that  this  fact  appeared  of  record. 

It  is  insisted  by  the  plaintiff  that  the  power  of  attorney 
authorised  the  attorney  to  sell  and  convey  such  lands  only  as 
he  should  buy  under  the  power.  We  are  inclined  to  the  opin- 
ion  that  this  is  the  proper  construction;  but  at  any  rate,  we 
have  no  doubt  that  the  power  did  not  authorise  the  attorney 
to  sell  and  convey  lands  to  which,  as  the  proper  record 
showed,  the  principal  had  acquired  title  before  the  execution 
of  the  power.  If  this  is  not  so,  then  the  proper  construction 
is  that  contended  for  by  the  defendant's  counsel,  namely,  that 
the  power  authorized  the  attorney  to  sell  any  real  estate  of  his 
principal,  whether  owned  by  the  principal  at  the  time  of  or 
prior  to  the  execution  of  the  power,  or  purchased  by  the  attor- 
ney under  the  power. 

This  construction  would,  as  suggested  by  the  learned  judge 
below,  allow  the  attorney  to  sell  the  principars  homestead; 
and  if  this  construction  be  sound,  the  power  would  also  allow 
the  attorney  to  sell  the  principal's  household  goods,  his  wear- 
ing apparel,  and  any  other  goods,  wares,  or  merchandise  be- 
longing to  him.  But  we  think  this  would  be  an  unnatural 
construction  of  the  power.  It  seems  to  us,  as  to  the  court 
below,  that  the  power  had  reference  to  a  business  to  be  inau- 
gurated. The  business  was  one  in  which  the  attorney  was 
to  make  the  original  investments,  and  to  sell  the  goods  or  real 
estate  acquired  by  such  investments.  This  appears  to  us  to 
be  the  natural  signification  of  the  language  used  in  the  con- 
nection in  which  it  is  used:  See  Mills  v.  CarrUy,  1  Bosw.  159. 

It  is  urged  that  this  construction  would  furnish  a  bad  and 
unreasonable  rule,  because  it  would  require  the  purchaser  to 
ascertain  whether  the  attorney  had  bought  the  real  estate 
which  he  assumed  to  sell,  and  that  this  is  a  matter  which  it 
would  be  almost,  if  not  quite,  impossible  to  determine  with 
certainty.  Whether  this  would  be  so  in  any  instance  or  not, 
we  need  not  inquire.  In  cases  like  this  which  we  are  consid- 
ering, no  such  difficulty  would  present  itself,  for  the  records  of 
titie  (as  appears  by  the  finding)  show  that  the  premises  in 
question  were  purchased  by  Levi  Oreve  before  the  power  of 
attorney  was  made.  It  is  further  urged  that  the. revocation 
of  the  power  shows  that  the  construction  contended  for  by  the 
defendant  is  that  which  was  put  upon  the  power  by  Levi 
Oreve,  the  principal  himself.    The  instrument  of  revocation 
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containB  this  recital:  '^Whereas,  Levi  Greye,  ....  in  and 
by  a  letter  of  attorney,  did  ....  appoint  Moees  Schwartzen- 
bergh  ....  my  attorney,  for  me  and  in  my  name  to  sell  and 
convey  lands  belonging  to  me." 

The  instrument  then  proceeds  to  revoke  "  said  letter  of  at- 
torney, and  any  and  all  letters  of  attorney,  by  me  heretofore 
executed  to  the  said  Moses  H.  Scbwartzenbergh,  and  all  power 
and  authority  thereby  given  or  intended  to  be  given  to  the 
said  Moses  H.  Scbwartzenbergh.'*  The  language  specially 
relied  on  by  the  defendant  in  the  revocation  is  the  clause  *'  to 
sell  and  convey  lands  belonging  to  me,"  and  it  is  argued  that 
these  words  refer  to  and  construe  the  expression  to  '^  sell  real 
estate  "  in  the  power.  If  the  revocation  has  reference  to  the 
power,  as  we  presume  is  the  fact,  it  has  certainly  not  at- 
tempted to  recite,  or  specifically  to  refer  to,  all  nor  more  than 
one  of  the  many  objects  embraced  in  the  power,  although  it 
revokes  the  power  in  toto.  It  contains  no  mention  of  the  au- 
thority to  buy  or  sell  goods,  or  to  buy  real  estate,  or  of  the 
other  purposes  for  which  the  attorney  was  appointed.  This 
shows  that  it  does  not  pretend  to  describe,  with  any  approach 
to  accuracy  or  definiteness,  the  character  of  the  authority  con- 
ferred upon  the  attorney,  and  for  this  reason,  we  think,  it  is 
not  entitled  to  the  weight  which  is  sought  to  be  given  to  it  as 
an  authoritative  and  conclusive  construction  of  the  original 
power.  Its  language,  though  not  fully  descriptive  of  the 
nature  of  the  power,  is  not  inconsistent  with  our  construction. 
The  power  did  confer  the  right  ^'  to  sell  and  convey  lands  be- 
longing to "  Greve,  but  it  does  not  follow  that  the  attorney, 
therefore,  had  power  to  sell  and  convey  all  lands  belonging  to 
Greve;  while,  as  we  hold,  he  had  power  at  least  to  sell  and 
convey  such  lands  belonging  to  Greve  as  had  been  acquired 
by  virtue  of  the  power.  Our  opinion,  then,  is,  that  the  power 
of  attorney  did  not  authorize  the  sale  and  conveyance  of  the 
premises  in  controversy,  and  that  the  deed  purporting  to  be 
made  in  pursuance  thereof  was  entirely  nugatory  as  a  con* 
veyance. 

It  appears  that  on  the  eighth  day  of  April,  1855,  which  was 
prior  to  the  conveyances  to  Nathan  Scbwartzenbergh  and  to 
the  plaintiff,  Levi  Greve  mortgaged  the  premises  in  question 
to  John  Nininger,  to  secure  the  payment  of  $1,090,  due  in  two 
months  from  the  date  of  the  deed,  and  that  on  the  first  day 
of  September,  1865,  the  mortgage  was  assigned  to  Nathan 
fichwartzenbergh.     There  was  no  evidence   gdng  to  abow 
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whether  the  mortgage  has  ever  been  paid  or  not  But  the  de- 
fendant's counsel  says  that  "  when  Nathan  Schwartzenbergh 
subsequently  conveyed  these  premises  to  Moses  Lovenstein,  on 
the  fourteenth  day  of  April,  1856,  he  was  the  assignee,  owner, 
and  holder  of  all  the  right,  title,  and  interest,  and  estate 
granted  by  the  mortgage  deed.  We  claim  that  all  his  right, 
title,  interest,  and  estate  under  the  mortgage  deed  passed  to 
his  grantee,  and  subsequently  from  this  grantee,  through  the 
other  grantees,  to  the  present  defendant,  who  is  now  in  the 
actual  possession  and  enjoyment  of  the  premises.''  And  as 
we  understand  it,  the  defendant,  upon  this  state  of  things, 
invokes  the  doctrine  held  in  Pace  v.  Chadderdon^  4  Minn.  503, 
that  *^  a  mortgagee  in  possession  of  mortgaged  premises,  law- 
fully acquired  after  condition  broken,  cannot  be  dispossessed 
by  an  action  of  ejectment  against  him.'*  But  as  it  occurs  to 
us,  the  first  question  is.  Was  there  any  assignment  of  the  mort- 
gage by  Nathan  Schwartzenbergh?  It  is  not  pretended  that 
he  ever  made  any  formal  assignment  of  it. 

In  Hill  V.  Edwards,  11  Minn.  29,  it  was  said  by  this  court 
that  the  mortgagee  has  no  conveyable  interest  in  the  mort- 
gaged premises  until  foreclosure  sale,  or  at  least  until  entry 
after  condition  broken;  and  a  conveyance  of  the  premises  by 
the  mortgagee  to  a  third  party,  unless,  at  least,  intended  to 
operate  as  an  assignment  of  the  mortgage  and  transfer  of  the 
mortgage  debt,  is  entirely  inoperative,  and  such  intention 
must  be  made  to  appear.  This  doctrine  was  also  followed  and 
applied  in  Johnson  v.  Lewis,  13  Id.  364. 

Now,  while  in  the  case  at  bar  it  is  found  by  the  court  below 
that  the  defendant,  at  the  commencement  of  this  action,  was 
in  possession  of  the  premises  described  in  the  complaint, 
claiming  title  thereto,  and  also  at  a  time  when  a  certain  tax 
was  assessed  in  1864  (as  we  suppose),  there  is  nothing  to 
•how  that  Nathan  Schwartzenbergh,  or  any  of  those  who  claim 
under  him,  except  the  defendant,  as  found  above,  were  ever 
at  any  time  in  possession  of  the  premises.  Nor  would  any  of 
them  have  constructive  possession  under  the  deed  executed 
bj  the  attorney;  for,  as  we  have  already  determined,  that  deed 
was  made  without  authority,  and  was  ine£fectual  as  a  con- 
veyance. 

It  does  not  appear  that  the  mortgage  has  ever  been  fore- 
closed, and  as  we  have  seen,  there  is  nothing  to  show  that 
Nathan  Schwartzenbergh  ever  entered  into  possession  of  the 
land,  either  before  or  after  condition  broken,  though  it  appears 
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that,  at  the  time  when  the  mortgage  was  assigned  to  him, 
September  1,  1855,  which  was  also  before  he  executed  the 
deed  to  Lovenstein,  the  mortgage  was  nearly  three  months 
past  due,  and  of  course  its  condition  broken,  unless  it  had  been 
paid  or  satisfied,  or  perhaps  extended.  So  that,  under  the  rule 
enunciated  in  fltU  v.  EdwardSj  11  Minn.  29,  Nathan  Schwart- 
zenbergh  had  no  conyeyable  interest  in  the  premises  at  the 
time  of  his  conveyance  to  Lovenstein,  and  his  conveyance  of 
the  premises  was  inoperative,  '*  unless  it  was  intended  to  operate 
as  an  assignment  of  the  mortgage,''  and  transfer  of  the  mort- 
gage debt,  and  as  further  held,  '^such  intention  made  to 
appear.''  Then  the  question  is,  Was  the  conveyance  intended 
to  operate  as  an  assignment  of  the  mortgage  and  transfer  of 
the  mortgage  debt,  and  is  that  intention  made  to  appear? 
We  think  this  question  must  be  answered  in  the  negative. 
We  discover  nothing  indicating  such  an  intention.  There 
was,  as  before  remarked,  no  formal  assignment  made.  It 
does  not  appear  that  either  note  or  mortgage  were  ever  de- 
livered by  Nathan  Schwartzenbergh  to  his  grantee,  or  thai 
they  were  ever  in  the  hands  or  control  of  any  of  those  who 
claim  under  him.  So,  then,  not  only  no  intention  to  assign 
is  made  to  appear,  but  the  circumstances  of  the  case,  so  far  as 
our  information  extends,  are  not  easily  reconciled  with  the 
existence  of  such  intention.  The  facts  found  indicate  with 
reasonable  certainty  to  our  minds  that  the  intention  of  Nathan 
Schwartzenbergh  was  to  convey  the  fee-simple  of  the  prem- 
ises, and  that  the  same  intention  ran  through  the  whole 
series  of  conveyances  following,  including  that  made  to  the 
defendant  As,  then,  the  defendant  is  not  shown  to  be  a  mort- 
gagee, or  an  assignee  of  a  mortgagee  or  his  assigns,  he  is  not 
in  a  position  to  set  up  the  mortgage  in  answer  to  this  action. 

Finally,  and  as  one  other  source  and  evidence  of  title,  the 
defendant  relies  upon  a  tax  deed  which  is  found  by  the  court 
below  to  have  been  executed,  acknowledged,  and  delivered  to 
him  by  the  auditor  of  Ramsey  County  on  the  twenty-ninth 
day  of  August,  1867.  The  tax  sale  appears  to  have  been 
made  on  the  ninth  day  of  June,  1865,  for  taxes  of  1864. 

Section  189,  page  186,  General  Statutes,  provides  that  if  land 
sold  for  taxes  has  not  been  redeemed  within  the  time  allowed 
by  law,  the  county  auditor  sh^U,  on  the  production  of  the  cer- 
tificate of  purchase,  etc.,  execute  and  deliver  to  the  purchaser, 
etc.,  a  deed  of  conveyance  for  the  tract  sold.  Section  140  en- 
acts that  *'  the  deed  so  made  by  the  auditor  shall  vest  in  the 
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grantee,  hia  heini  and  assigns,  a  good  and  valid  title,  both  in 
law  and  eqnity,  and  shall  be  reeeiyed  in  all  courts  as  prima 
facie  eyidenoe  of  a  good  and  yalid  title  in  such  grantee,  his 
heirB  and  assigns.'' 

We  agree  with  the  opinion  of  the  learned  judge  below  as  to 
the  confitruction  of  these  sections  oi  the  statutes.  The  auditor 
is  authorized  to  make  the  deed  only  in  case  the  land  sold  has 
not  been  redeemed,  and  it  is  only  a  deed  so  made — that  is  to 
say,  made  when  the  land  has  not  been  redeemed — which  is 
declared  prima  facie  evidence  of  title.  If,  then,  a  party  wishes 
to  rely  upon  such  tax  deed  as  prima  facie  evidence  of  title,  he 
must  show  that  the  land  sold  had  not  been  redeemed  when 
the  tax  deed  was  executed  and  delivered.  No  such  showing 
was  attempted  in  this  case,  and  for  this  reason  the  tax  deed 
does  not  establish  title  in  the  defendant. 

We  also  agree  to  the  views  expressed  by  the  learned  judge 
in  reference  to  section  143,  page  187,  General  Statutes,  which 
provides  that  ^'no  sale  of  any  land  ....  for  delinquent  taxes 
shall  be  considered  invalid  on  account  of  its  having  been 
charged  on  the  duplicate  in  any  other  name  than  that  of  the 
rightful  owner;  provided  that  such  land  or  lot  is  in  other  re- 
spects sufficiently  described  on  the  duplicate,  and  the  taxes 
for  which  the  same  is  sold  are  due  and  unpaid  at  the  time  of 
such  sale.'' 

It  appeared  by  admissions  in  this  case  that  the  "  name  of 
the  defendant  was  put  upon  the  tax  list  as  owner  of  the  said 
land,  upon  the  list  under  which  the  tax  sale  referred  to  in 
said  conveyance  took  place,  and  that  his  name  appeared  also 
in  the  advertisement  of  such  sale  of  said  land,  and  that  at 
the  time  of  assessing  such  tax  he  was  in  possession  of  said 
land,  claiming  title  thereto." 

As  remarked  in  the  opinion  filed  below:  ''  Here  is  a  very 
clear  indication  of  the  intent  of  the  legislature  that  the  fact 
of  charging  land  upon  the  tax  list  in  the  name  of  a  person 
other  than  the  true  owner  shall  invalidate  the  tax  sale,  unless 
the  lands  be  otherwise  correctly  described,  and  the  taxes  be 
due  and  unpaid  at  the  time  of  such  sale." 

The  deed  introduced  in  evidence  here,  then,  was  prima  fade 
evidence  of  title.  (This  remark  is,  of  course,  subject  to  what 
is  before  said  upon  the  other  point.)  It  was  liable  to  be  over- 
come, however,  by  proof  of  such  facts  as  rendered  the  sale 
invalid.  The  proof  of  such  a  fact  was  given  in  the  admissions 
above  referred  to,  liable,  of  course,  to  be  rebutted  by  evidence 
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that  the  lands  were  otherwise  properly  described,  and  that  the 
tax  was  due  and  unpaid.  No  such  evidence  was  given  in  the 
case.  The  tax  lists  were  not  produced,  nor  any  of  the  records 
in  the  auditor's  office.  For  these  reasons,  also,  we  think  the 
defendant  failed  to  make  out  a  tax  title.  This  disposes,  we 
believe,  substantially  of  all  the  positions  taken  by  the  de- 
fendant in  his  defense. 

The  plaintiff  has,  in  our  opinion,  shown  title,  which  the 
defendant  has  been  unable  to  overcome,  and  the  judgment  in 
her  favor  is  therefore  affirmed. 
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Whebb  Equitt  would  Compel  Grahtob  to  Gobkbct  Mistaxx  in  de- 
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See  Polk  ▼.  /?o§e,  89  Am.  Deo.  773,  note  778.  A  party  wishing  to  rely  npon 
a  tax  deed  as  prima  fade  evidence  of  title  most  show  that  the  land  sold  had 
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21  Minn.  433;  Shediy^,  Hmds,  27  Id.  261;  WUUams  ▼.  KtrOand,  13  Wall.  3081, 
all  citing  the  principal  case. 

Mortgagee,  aiter  CoNDmosf  Broksit,  gaknot  Covyet  Legal  Title, 
and  his  deed,  as  mortgagee  alone,  without  a  transfer  of  the  debt,  passes 
nothing:  DuUon  ▼.  War^choMer,  82  Am.  Dec  765.  A  conveyance  by  a  mort- 
gagee, unless  intended  to  operate  as  an  assignment  of  the  mortgage,  and  a 
transfer  of  the  mortgage  debt,  is  inoperative,  and  such  intention  must  be 
made  to  appear:  Everest  v.  Ferris,  16  Minn.  31,  citing  the  principal  case.  A 
quitclaim  deed,  from  a  purchaser  of  land  at  a  tax  sale,  is  not  such  an  assign- 
ment of  the  certificate  of  purchase  as  to  authorize  the  clerk  of  the  board  of 
supervisors,  under  the  Wisconsin  statute,  to  issue  a  deed  from  the  county  to 
the  grantee  in  such  quitclaim  deed:  State  v.  Winn,  88  Am.  Dec.  689,  note 
692. 

The  principal  case  is  DianNOUisHED  in  AUi§  v.  Ooidemith,  22  Minn.  ISflL 
■nd  in  Madlami  v.  ^entoiic^  24  Id.  879. 


RoBSON  V.  Swabt. 

[14  MliriCBsOTA,  87LJ 

Wabbhoubemah  Who  Keceivbs  Wheat  on  Storage,  Onruro  Mbmoraxda 
stating  that  the  wheat  was  No.  2  wheat,  is  not  estopped  from  showing 
that  the  wheat  delivered  to  him  was  not  No.  2  wheat,  nor  from  show- 
ing that  he  is  entitled  to  discharge  his  contract  by  returning  the  same 
wheat  that  he  received.  And  a  purchaser  to  whom  the  owner  of  the 
wheat  transferred  the  memoranda,  and  delivered  written  orders  directing 
the  warehouseman  to  deliver  the  wheat  to  the  bearer,  has  no  greater 
right,  as  against  the  warehouseman,  than  his  vendor  had. 
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Appbal  from  a  judgment  entered  for  the  defendant  The 
opinion  states  the  facts. 

Mitchell  and  Yah^  for  the  appellant 
Berry  and  Waterman^  for  the  respondents. 

By  Court,  Bebby,  J.  In  this  case  the  court  below  has  (bond 
the  following  conclusions  of  fact  and  law,  viz.:  — 

''  That  during  the  time  from  the  month  of  August,  A.  D. 
1866,  up  to  the  month  of  July,  A.  D.  1867,  the  defendant, 
J.  6.  Swart,  was  a  general  warehouseman,  engaged,  among 
other  things,  in  receiving  grain  in  store  for  others  for  hire, 
doing  business  as  such  warehouseman  at  Minneiska,  in  the 
state  of  Minnesota;  that  during  the  months  of  September 
and  October,  A.  D.  1866,  one  A.  P.  Foster  was  the  owner  of, 
and  delivered  to  paid  defendant  as  such  warehouseman,  927 
bushels  of  wheat  in  store  at  the  warehouse  of  said  defendant 
in  Minneiska;  that  said  defendant  received  said  wheat,  and 
for  a  valuable  consideration  agreed  to  be  paid  to  him  by  said 
Foster,  agreed  to  safely  store  and  keep  the  said  wheat  in  his 
said  warehouse  until  a  return  thereof  should  be  demanded 
by  said  Foster  or  his  assigns;  that  said  wheat  was  delivered 
to  said  defendant  in  small  quantities  from  farmers'  wagons; 
that  upon  receipt  of  each  load  of  said  wheat  said  defendant 
issued  to  said  Foster  a  memorandum,  partly  printed  and 
partly  written,  all  in  the  words  and  figures  following,  except 
date,  amount,  and  name  of  person  delivering  the  same,  and 
number:  — 

No.  711. 

Account  A.  P.  Foster. 

41.25  bushels Na  2  wheat 

20  sacks. 
Dteb.  J.  O.  Swabt. 

Minneiska,  September  29,  1866. 

That  all  of  said  wheat  was  placed  in  a  bin  and  kept  by  itself, 
and  not  mixed  with  other  wheat;  that  by  '  No  2  wheat '  was 
meant  good,  merchantable  wheat,  weighing  not  less  than  54 
pounds  to  the  bushel;  that  afterwards  said  Foster  sold  said 
wheat  to  Messrs.  Seavey  and  Langley,  and  at  the  time  of  such 
sale  delivered  to  said  Seavey  and  Langley  said  memoranda 
or  receipts;  that  afterwards  said  Seavey  and  Langley  sold 
said  wheat  to  Messrs.  Kellogg  and  Mann,  who  afterwards  sold 
the  same  to  the  plaintiff  herein,  John  Robson;  that  at  each 
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of  Bach  sales  said  'memoranda'  were  transferred  and  de- 
livered to  the  purchaser,  with  a  written  order  from  said  Foster 
to  said  defendant  directing  said  defendant  to  deliver  said 
amount  of  wheat  to  the  bearer;  that  at  the  time  of  sach  pur- 
chase by  the  plainti£P,  he  had  no  other  knowledge  of  the 
amount  and  quality  of  wheat  purchased  than  what  appeared 
upon  said  memoranda;  that  afterwards,  and  on  the  fourteenth 
day  of  May,  A.  D.  1867,  said  plainti£P,  at  Minneiska  aforesaid, 
tendered  to  said  defendant  said  memoranda  or  receipts,  and 
the  defendant's  charges  for  storing  said  wheat,  and  demanded 
a  return  of  said  wheat  to  the  plaintiff;  that  thereupon  the 
defendant  tendered  to  and  offered  to  deliver  to  the  plaintiff 
the  identical  wheat  delivered  to  the  defendant  by  said  Foster, 
and  for  which  said  memoranda  or  receipts  were  given;  that 
the  plaintiff  refused  to  receive  said  wheat;  that  the  wheat  so 
delivered  to  and  stored  with  defendant  by  said  Foster  was 
not '  No.  2  wheat,'  but  was  wheat  of  an  inferior  grade;  that 
at  the  time  of  such  demand  by  the  plaintiff  '  No.  2  wheat'  at 
Minneiska  was  worth  $2.60  per  bushel. 

"As  a  conclusion  of  law,  I  find  that  the  defendant  has  not 
converted  said  wheat  to  his  own  use;  that  the  plaintiff  is  not 
entitled  to  recover  from  the  defendant  the  value  of  said  wheat; 
and  that  the  defendant  is  entitled  to  judgment  in  his  favor  in 
this  action,  and  for  his  costs  and  disbursements." 

We  have  only  to  inquire  whether  the  conclusion  of  law  is 
correct.  The  memoranda,  taken  alone,  do  not  express  the 
terms  of  any  contract.  They  are  a  part  only  of  the  trans- 
actions between  the  original  parties,  and  their  significance  is 
only  made  apparent  by  the  further  facts  found,  showing  the 
circumstances  under  which,  and  the  purposes  for  which,  they 
were  issued.  The  contract  between  Foster  and  the  defendant 
is  not,  then,  embodied  in  the  memoranda,  and  it  is  not  from 
a  consideration  of  them  alone  that  we  are  to  determine  the 
rights  and  obligations  of  the  parties  to  this  action. 

The  court  below  has  found,  as  a  conclusion  of  fact,  that  Fos* 
ter  was  the  owner  of,  and  delivered  to  the  defendant,  a  general 
warehouseman,  927  bushels  of  wheat  in  store,  which  was  of  a 
grade  inferior  to  No.  2;  that  the  defendant  received  the  same, 
and  '*  agreed  to  safely  store  and  keep  the  said  wheat  in  his 
warehouse  until  a  return  thereof  should  be  demanded  by  said 
Foster  or  his  assigns." 

The  contract,  then,  was  to  keep  and  return  to  Foster  or  hit 
assigns  the  identical  wheat  left  in  store.    Even  if  the  mem- 
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oranda  were  formal  warehouse  receipts,  fully  expressing  the 
terms  upon  which  the  wheat  was  delivered  to  and  accepted 
by  the  defendant,  they  would  not  estop  the  defendant,  aa 
Against  Foster,  from  showing  that  the  wheat  received  was 
really  of  a  grade  inferior  to  No.  2,  nor  would  they  bind  the 
defendant  to  return  any  other  or  better  wheat  than  that 
which  he  had  received.  As  between  the  original  parties  to  a 
bill  of  lading,  the  rule  is  the  same;  and  it  proceeds  upon  the 
ground  that  the  description  of  the  quantity  or  quality  of  the 
goods  received  is  part  of  a  receipt,  and  therefore  open  to  ex- 
planation. It  is  not  regarded  as  part  of  a  contract,  unless, 
perhaps,  upon  express  stipulation  that  it  shall  be  so  regarded: 
1  Greenl.  Ev.,  12th  ed.,  sec.  305,  and  notes;  Angell  on  CarrierSi 
4th  ed.,  sec.  231,  and  notes;  Sears  v.  WingaUy  3  Allen,  103; 
EUis  V.  WiUard,  9  N.  Y.  529;  Meyer  v.  Peck,  28  Id.  590;  Blanr 
ahard  v.  Page^  8  Gray,  287. 

The  same  rule  must  apply  to  these  memoranda,  for  they  are 
certainly  nothing  more  than  receipts.  As  against  Foster,  then, 
the  defendant,  having  kept  the  wheat  which  Foster  had  stored 
with  him  by  itself,  so  that  he  was  able  to  return  it  in  specie,  and 
having  tendered  and  oflfered  to  deliver  the  same  when  it  was 
demanded,  is  in  no  default  He  has  been  guilty  of  no  conver- 
sion of  the  wheat,  nor  of  any  other  act  or  omission  by  which 
he  would  have  made  himself  liable  to  Foster  had  Foster  re- 
tained his  ownership  of  the  wheat  If  Foster  had  not  sold 
the  wheat,  the  defendant,  upon  making  the  same  tender  and 
offer  to  him,  would  be  held  to  have  done  that  which,  so  far  aa 
an  action  like  the  present  is  concerned,  is  equivalent  to  the 
foil  performance  of  his  contract  obligations. 

This  brings  us  to  the  other  question  in  the  case.  Foster  sold 
the  wheat  to  Seavey  and  Langley,  they  to  Kellogg  and  Mann, 
and  Kellogg  and  Mann  to  the  plaintiff.  At  each  of  these  sales 
the  memoranda  were  transferred  and  delivered  to  the  pur- 
chaser, with  a  written  order  from  Foster  directing  the  defend- 
ant to  deliver  said  amount  of  wheat  to  the  bearer.  At  the 
time  of  his  purchase,  the  plaintiff  had  no  knowledge  of  the 
amount  or  quality  of  the  wheat,  except  what  appeared  upon 
the  memoranda. 

If  the  plaintiff  only  acquired  the  rights  which  Foster  had, 
then  it  is  obvious  that  the  defendant,  under  the  facts  found,  is 
no  more  liable  to  the  plaintiff  in  this  action  than  he  would 
have  been  to  Foster  in  a  similar  action,  if  Foster  had  remained 
owner  of  the  wheat.     It  does  not  appear  that  there  was  any 
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commtinication  between  the  plaintiff  and  defendant  prior  U> 
or  at  the  time  when  the  plaintiff  pu:  cha^M  f ho  wheat,  and 
received  the  memoranda  and  accompanying  order;  so  that  if 
he  acquired  any  rights  against  the  defendant  greater  or  other 
than  Foster  had,  it  was  solely  by  virtue  of  the  memoranda, — 
Bolely  because  the  defendant,  having  issued  these  memoranda, 
is,  as  against  the  plaintiff,  estopped  by  the  terms  thereof  to 
deny  that  the  wheat  he  received,  and  which  he  was  bound  to 
deliver,  was  No.  2.  This  is  the  principal  ground  upon  which 
the  plaintiff  relies  to  maintain  this  action.  To  constitute  an 
estoppel  in  pais^  there  must,  among  other  things,  be  some  ad- 
mission  by  word  or  act  upon  the  truth  of  which  the  party  who 
seeks  to  set  up  the  estoppel  has  the  right  to  rely:  2  Greenl. 
Ev.,  12th  ed.,  sec.  207;  HunUr  v.  Trustees  Sandy  HiU,  6  Hill^ 
407. 

But  in  this  case,  as  we  have  already  seen,  the  ''memoranda'^ 
do  not  contain,  or  profess  to  contain,  the  terms  of  the  contract 
between  the  defendant  and  Foster.  They  contain  no  represen* 
tation  that  the  defendant  had  agreed  to  deliver  to  Foster  or 
his  assigns  No.  2  wheat;  and  as  they  neither  contain,  nor  pur- 
port to  contain,  any  such  representation,  they  contain  nothing 
upon  which  the  plaintiff  had  the  right  to  rely  for  the  purpose 
of  estopping  the  defendant  from  showing  what  the  real  agree- 
ment in  this  respect  was.  To  ascertain  what  the  agreement 
was,  it  was  necessary  for  the  plaintiff  to  go  outside  of  tha 
memoranda,  and  to  inquire  for  the  other  facts  which  appear  in 
the  finding  of  the  court;  and  this  necessity  was  patent  upon 
the  face  of  the  memoranda  themselves,  so  that,  so  far  from 
containing  a  conclusive  admission  that  the  defendant  wa» 
bound  to  deliver  No.  2  wheat,  they  left  the  plaintiff  to  inquire 
for  what  purpose  they  were  issued,  and  what  obligations  the 
defendant  had  assumed  in  reference  to  them.  They  are  not 
analogous  to  bills  of  lading,  or  to  regular  and  formal  ware- 
house receipts,  but  so  far  as  the  point  under  consideration  ia 
concerned,  they  may  more  properly  be  likened  to  bills  of  par- 
cels. Of  these,  it  is  remarked  by  Mr.  Justice  Bigelow,  in 
Hazard  v.  Loringy  10  Gush.  268,  that  they  are  'informal  docu- 
ments, ....  not  used  or  designed  to  embody  or  set  out  the 
terms  or  conditions  of  a  contract  of  bargain  and  sale.  They 
are  in  the  nature  of  receipts,  and  are  always  open  to  evidence, 
which  proves  the  real  terms  upon  which  the  agreement  of  sale 
was  made  between  the  parties  **:  Bee  also  1  Greenl.  Ev.,  12tb 
ed.,  sec.  805,  and  notes. 
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In  oar  opinion,  then,  the  defendant  is  not  estopped  by  the 
memoranda  from  showing  what  was  the  grade  of  the  wheat 
delivered  to  him,  or  from  showing  that  he  is  entitled  to  dis- 
charge his  contract  by  returning  the  same  wheat  which  he 
receiyed.  The  plaintiff,  by  his  purchase  of  the  wheat,  and  by 
receiving  the  memoranda  and  order,  under  the  circumstances 
appearing  in  this  case,  acquired,  as  against  the  defendant,  the 
rights  of  Foster  only.  The  conclusion  of  law  arrived  at  by  the 
court  below  was  therefore  correct,  and  the  judgment  entered 
thereupon  is  accordingly  affirmed. 


WAxxHoimniAiT'B  RBCxnr,  whsthkr  Gonclubivb  aoaqist  Him  oh 
QuEsnoN  ov  QaALiTT.  — A  warehoaaeman  is  estopped  by  his  statement  and 
promise,  in  his  receipt  for  property,  to  deny  that  he  has  the  articles  men- 
tioDcd  therein,  in  an  action  by  an  assignee  or  indorsee,  who  has  purchased 
the  paper  in  good  faith:  McNeil  ▼.  ffiH,  1  Wooiw.  96;  OristooUl  v.  Uaven^  25 
N.  Y.  695;  S.  O.,  82  Am.  Dec.  380.  In  the  latter  case,  where  one  member  of 
a  firm  of  warehousemen  falsely  represented  to  a  person  who  advanced  money 
<m  the  faith  of  such  representation  that  he  had  on  storage  with  the  firm  a 
oertain  quantity  of  grain,  the  innocent  partners  were  held  bound  by  such 
representation  and  by  the  firm  receipts  given  by  the  former,  and  responsible 
for  the  money  so  advanced.  And  in  the  former  case,  Mr.  Justice  Miller,  in 
his  opinion,  referring  to  the  warehouse  receipt,  said:  "If  A  issues  such  a 
paper  to  B,  for  articles  which  he  has  never  received,  a  third  party  treating 
with  B  on  the  faith  of  the  statement  and  promise  contained  in  the  receipt 
wiU  hold  A  for  the  goods  or  their  value."  And  a  warehouseman  who  has 
given  his  receipt  for  a  specific  number  of  barrels  of  flour,  or  for  a  specifio 
number  of  barrels  of  pork,  is  estopped  from  setting  up  a  want  of  segregation 
of  the  goods  receipted  for  from  other  goods:  Adamt  v.  Oarham,  6  Cal.  GS; 
Ooodwm  T.  ScemneUf  6  Id.  541.  But  it  seems  that  the  principle  of  estoppel 
does  not  apply  to  or  govern  cases  where  the  description  in  the  receipt  does 
not  correspond  with  the  goods  which  it  represents:  Schouler  on  Bailments, 
2d  ed.,  sec  190;  10  Cent  Law  J.  422;  UcUe  v.  MUwaukee  Dock  Co.,  23 
Wis.  276;  8.  C,  99  Am.  Deo.  169;  S.  0.  on  second  appeal,  29  Wis.  482;  and 
tiM  principal  case.  On  this  subject^  Schouler  says:  "  Nor  has  a  bill  of  lading 
the  full  character  of  a  negotiable  instrument,  even  though  passing  by  indorse- 
ment and  delivery;  for  its  receipt  or  description  of  goods  is  prima /deie  only, 
and  does  not  warrant  that  the  goods  are  in  all  respects  what  the  document 
purports.  Neither  a  carrier  nor  a  warehouseman  is  to  be  converted  into  a 
gnarantor  of  property  and  its  title  for  the  convenience  of  customers  who  em- 
ploy him,  — his  position  dififering  greatly  from  that  of  the  party  who  gives 
his  bond  or  note  for  the  payment  of  a  definite  sum  of  money  ":  Schouler  on 
Bailments,  sec  19Ql 

The  doctrine  of  the  Wisooiisin  ease  is,  that  the  warehouseman  is  estopped 
from  denying  the  descripticMi  of  the  property  in  the  receipt,  so  far  as  it  re- 
lates to  matters  which  are  or  ought  to  be  within  his  knowledge,  or  that  of  his 
agenti  but  not  in  respect  to  matters  which  are  not  visible  or  open  to  iuspeo- 
tion.  And  this  seems  to  be  just  and  reasonable.  Considering  the  faot  thai 
-warehousemen's  receipts  are  very  generally  made  negotiable  by  statute,  tl 
iroold  be  haardous  to  hold  that  a  warehouseman  is  not  estopped  by  the  de- 
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■oiiptioii  in  his  receipt,  so  far  as  it  relates  to  matters  within  his  knowledge^ 
m  which  it  is  his  duty  to  know.  On  the  other  hand,  it  would  seem  to  be  too 
■tringeat  and  severe  a  rule,  as  against  the  warehouseman,  to  hold  that  he  is 
estopped  by  the  description  in  his  receipt  as  to  matters  which  are  necessarily 
hidden  from  him,  and  which  he  is  under  no  legal  obligation  to  know.  In  the 
case  of  Orier  ▼.  Niekte,  1  Am.  Law  Reg.  119,  it  was  held  thst  no  bailee  is 
bound,  in  giving  a  receipt  for  goods,  to  open  the  packages  to  see  if  th^  cor- 
respond with  the  name  given  to  them;  if  he  acts  in  good  faith,  he  is  not  an- 
swerable to  another  who  advanced  money  on  the  faith  of  the  reoeipti  for  the 
reliance  was  not  properly  on  him,  but  on  the  honesty  of  the  person  who  pro> 
cured  the  receipt. 

A  warehouseman  is  not  a  guarantor  of  the  title  of  properiy  placed  in  his 
custody,  although  his  receipts  therefor  are,  by  statute,  negotiable:  Inntrames 
Co,  V.  Kiger,  103  U.  S.  352.  Although  a  statute  makes  bills  of  lading  nego- 
tiable by  indorsement  and  delivery,  it  does  not  follow  that  all  the  oonse- 
quenoes  incident  to  the  indorsement  of  bills  and  notes  before  maturity  ensos 
or  are  intended  to  result  from  sadi  negotiation:  Shaw  v.  Bailroad  Co,,  101 
Id.  667. 


Guile  v.  MoNannt. 
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AniDAviT  WmoH  States  in  Altkrnativs  Two  Skpa&atb  Grounss  en 
Attachment  is  bad,  and  an  attachment  issued  thereon  will  be  set  aside. 
And  an  affidavit  that  avers  that  the  defendant  "  has  assigned,  secreted, 
or  disposed  of,  or  is  about  to  assign,  secrete,  or  dispose  of,  his  property, 
with  intent  to  delay  or  defraud  his  creditors,"  states  two  sepanle 
jgrounds  in  the  alternative. 

Appeal  from  an  order  setting  aside  an  attachment 

O.  B.  Oaoleyy  for  the  appellant. 
A.  J.  EdgerUmy  for  the  rospondent. 

By  Court,  McMillan,  J.  This  is  an  appeal  from  an  order 
setting  aside  an  attachment  against  the  property  of  the  de- 
fendant. The  affidavit  upon  which  the  attachment  was  al- 
lowed states  as  the  ground  of  the  attachment ''  that  the  said 
defendant  has  assigned,  secreted,  or  disposed  of,  or  is  about  to 
assign,  secrete,  or  dispose  of,  his  property,  with  intent  to  de- 
lay or  defraud  his  creditors." 

The  statute  provides  that  an  attachment  may  be  allowed 
'Whenever  the  plaintiff,  his  agent  or  attorney,  shall  make  affi« 
davit  ....  that  the  defendant  ....  has  assigned,  secreted| 
or  disposed  of,  or  is  about  to  assign,  secrete,  or  dispose  of,  his 
property,  with  intent  to  delay  or  defraud  his  creditors  ":  Sess. 
Laws  1867,  p.  110,  c.  76.    The  affidavit,  in  stating  the  ground 
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of  the  attachment,  it  will  be  perceived,  uses  the  language  of 
the  statute  just  qaoted 

The  Ofnly  question  is,  whether  the  afBdavit  states  several 
distinct  grounds  of  attachment  in  the  alternative  or  not.  We 
think  it  does.  The  intention  of  the  statute  was  to  protect 
creditors  against  the  fraudulent  conduct  of  their  debtors;  but 
in  doing  so,  it  was  also  intended  to  protect  innocent  debtors 
against  oppression  and  injury  by  specifying  the  acts  of  the 
debtor  which,  if  done  with  a  fraudulent  intention,  should  be 
sufficient  cause  for  an  attachment  in  favor  of  the  creditor,  and 
requiring  an  affidavit  of  the  commission  of  such  acts,  or  some 
one  or  more  of  them,  by  the  debtor  with  such  fraudulent  in- 
tent. In  the  specification  made  in  the  statute  of  the  acts 
which  shall  authorize  the  allowance  of  the  writ,  they  are  con* 
nected  by  the  disjunctive  conjunction  '^  or."  So  far,  then,  as 
the  acts  specified  are  distinct  and  dififerent  in  their  nature, 
they  must  be  regarded  as  separate  grounds  of  attachment; 
but  so  far  as  the  terms  used  are  descriptive  only  of  different 
phases  of  the  same  fact,  they  may  be  considered  as  prescrib* 
ing  but  one  substantive  ground  of  attachment:  Drake  on  At- 
tachments, sees.  101,  102.  The  language  used  in  the  statute 
is,  "has  assigned,  secreted,  or  disposed  of,  or  is  about  to 
assign,  secrete,  or  dispose  of,*'  etc. 

The  word  ''  assigned  "  here  means  the  transfer  of  the  legal 
title  to  the  property,  and  perhaps  any  conveyance  of  any  in- 
terest therein;  "secreted"  means  hidden  in  fact;  and  "dis- 
posed of"  signifies  any  actual  removal  or  disposition  in  fact 
of  the  property  other  than  those  before  mentioned. 

It  is  true,  the  creditor  may  be  able  in  some  cases  to  state 
positively  the  existence  of  one  or  more  of  these  facts,  and  when 
it  can  be  done  it  would  be  sufficient;  but  it  is  frequently 
otherwise.  If  a  fraud  is  intended,  it  will  be  perpetrated  in 
the  way  most  likely  to  avoid  detection.  A  change  of  possession 
must  always  accompany  the  sale  of  personal  property,  and 
there  may  be  an  actual  change  or  removal  of  the  property 
from  the  possession  of  the  debtor  to  a  third  person,  with  all  the 
indicia  of  ownership  in  such  third  person,  without  the  actual 
transfer  of  the  legal  title,  and  for  the  benefit  of  the  debtor. 
So  the  property  may  be  removed  from  one  locality  to  another, 
and  beyond  the  observation  or  knowledge  of  the  creditor,  and 
yet  neither  be  secreted  nor  assigned.  In  order,  therefore,  to 
prevent  successftil  frauds  by  dishonest  debtors,  as  well  as  to 
avoid  the  doubts  which  would  very  frequently  meet  the  consci- 
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ontious  creditor  in  the  recovery  of  his  debt,  and  impair,  to  a 
great  extent,  the  efficiency  of  this  remedy  if  he  were  compelled 
to  Btate  positively  the  existence  of  a  single  one  of  the  acts 
specified,  or  of  each  one  relied  apon,  we  think  the  intention  of 
the  statute  was  to  prescribe,  as  the  ground  of  attachment,  the 
fraudulent  disposition  of  his  property  by  a  debtor,  and  that  the 
terms  *'  assigned,  secreted,  or  disposed  of"  are  but  descriptive 
of  the  difierent  modes  of  performing  the  act.  But  there  is  an 
essential  distinction  between  having  done  an  act  and  being 
about  to  do  it.  The  debtor  charged  with  fraud  has  a  right  to 
know  with  reasonable  certainty  upon  what  ground  the  creditor 
relies  in  making  the  charge.  If  there  has  been  an  actual  dis- 
position of  the  property  of  the  debtor  by  removal  or  change 
of  its  possession,  or  by  secreting  it,  that  is  a  tangible  fact 
which  the  creditor  must  know;  and  if  there  has  been  no  such 
actual  disposition,  that  must  be  alike  palpable  and  known  to 
him;  and  if  not  done,  but  intended  to  be  done,  he  must  have 
a  knowledge  of  sufficient  facts  to  enable  him  so  to  state  in  his 
affidavit,  although  the  precise  mode  of  the  intended  disposition 
is  not  required,  but  the  creditor  may  state  in  his  affidavit  that 
the  defendant  is  about  to  assign,  secrete,  or  dispose  of  his  prop- 
erty with  intent  to  delay  or  defraud  his  creditors.  The  affi- 
davit, therefore,  states  two  separate  grounds  of  attachment  in 
the  alternative,  and  for  that  reason  is  bad:  SUicy  v.  Stiehicn^ 
9  Iowa,  400. 
Order  affirmed. 


AmDAVR  nr  Axtaohkent,  RBQinsms  of:  See  note  to  Fridmheinf  ▼• 
Pkrmm,  79  Am.  Deo.  165,  where  this  subject  is  disooased  at  length. 

Thi  FRmciPAL  QASB  IB  DiBTXHouiBKED  in  Brown  T.  MkumipnBM  LmAtr 
Co.,  25  Minn.  46K 
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Bank  of  Gommeroe  v.  Boqt. 

[44  MI88OUBI,  UL] 

Bill  or  Exohakos  Dbawh  on  Debtor  does  not  of  itself  operate  is  m  m- 
signmemt  in  equity  of  the  debt,  even  if  negotiated  for  a  good  oomsidAra* 
tion.  It  is  evidfuioe  tending  to  show  sndi  assignment,  and,  with  ottwr 
circumstances  to  show  that  such  was  the  intention  of  the  drawer,  will 
Test  in  the  holder  an  exclusive  claim  to  the  indebtedness. 

OsDKR  FouNDSD  ON  GooD  CkiNSiDSBATiON  given  f OP  a  specific  debt  or  fand, 
owing  by  or  in  the  hands  of  a  third  person,  operates  as,  or  rather  is  evi- 
denoe  o^  an  equitable  assignment  of  the  demand  to  the  holder,  so  thai 
he  may  sue  and  recover  the  debt  or  fund,  whether  the  order  be  aooepted 
or  not* 

AvtTHiNO  Showing  Intention  on  0ns  Sids  to  make  a  present  irrevooabla 
transfer  of  the  fund,  and  from  which  an  assent  to  receive  it  may  be  ia> 
fsmd  on  the  other,  will  operate  in  equity  as  an  assignment^  If  sup* 
ported  by  sufficient  consideration. 

VnAOOEFTSD  Bill  or  Exqhangx  does  not  of  itself  give  the  holder  any  Ia- 
terest  in  the  fund  or  property  against  which  it  is  drawn. 

Obdee  bhduld  be  Tbbated  IB  Byidencb  of  equitable  assignmMit^  wbMi 
it  is  given  lor  the  exact  amount  of  money  in  the  hands  d  the  dzaww 
^on  fun  considAration,  received  at  the  tims^  with  no  drenmstaaoH  li^ 
diwting  any  remaining  interest  in  the  drawer. 

Thb  opinion  states  the  facts. 

Oaf69eh$  and  Mead^  for  the  appellant 

Eming  and  IToKiday,  for  the  respondent. 

By  Ckmrt,  Buss,  J.  The  petition  alleges  that  tho  plalntUf 
is  a  corporation  organized  under  the  laws  of  Maryland;  tha 
National  Express  and  Transportation  Company  is  a  corpon^ 
tion  (tf  Virffinia,  to  whose  stock  of  one  hundred  dollars  a  shave 
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the  defendant  subscribed  for  fifty  eharesy  ''and  then  and 
thereby  obligated  himself  to  pay  said  express  company  th^ 
sum  of  one  hundred  dollars  per  share,  or  five  thousand  dollars 
in  all,  at  such  times  and  in  such  sums  as  should  be  required 
and  ordered  by  the  legally  constituted  officers  of  the  said  ex- 
press  company,  and  to  this  end  to  accept  of  such  drafts  as 
should  from  time  to  time  be  drawn  by  said  express  company 
on  defendant  for  the  calls  of  stock  which  should  be  made,  and 
until  the  sum  of  one  hundred  dollars  per  share  has  been  paid.'^ 
The  petition  further  alleges  that  the  officers  of  the  company, 
on  the  26lh  of  April,  ordered  that  the  share-holders,  including 
defendant,  should,  on  or  before  the  10th  of  May,  1866,  pay  five 
per  cent  on  each  share;  and  on  the  8th  of  August,  1866,  made 
a  further  call  of  five  per  cent,  payable  the  25th,  making  in  all 
five  hundred  dollars.  On  the  10th  of  August,  1866,  the  ex- 
press company  drew  a  bill  upon  defendant,  at  ten  days'  sight, 
for  bis  indebtedness,  and  for  a  good  consideration  negotiated 
it  to  the  plaintiff, ''  whereby  plaintiff  became  subrogated  in  all 
the  rights  of  the  said  express  company,  as  the  assignee  of  the 
said  express  company,  of  the  indebtedness  due  to  it "  by  the 
defendant.  The  petition  alleges  presentation  of  the  draft,  but 
acceptance  was  refused. 

Defendant  demurs  to  the  petition, — 1.  Becauseof  the  joinder 
of  different  causes  of  action;  and  2.  Because  the  facts  stated 
do  not  constitute  a  cause  of  action;  alleging  a  want  of  allega- 
tion  of  facts  sufficient  to  charge  the  defendant  upon  the  bill,  etc 

There  is  but  one  cause  of  action  set  out  in  the  petition.  The 
other  allegations  are  intended  only  as  averments  necessary  to 
establish  a  liability  upon  the  bill.  But  the  pleader  has  evi- 
dently drawn  his  petition  upon  the  hypothesis  that  a  bill  upon 
a  debtor  for  the  exact  amount  of  the  debt  is,  ipso  facto,  by 
operation  of  law,  and  without  regard  to  the  intention  of  the 
parties,  an  assignment  of  the  debt  to  the  person  in  whose  favor 
the  bill  is  drawn.  The  petition  alleges  the  indebtedness  by 
virtue  of  the  subscription  to  the  stock  of  the  express  company; 
the  promise  to  accept  drafts  for  the  assessments  as  they  should 
be  made;  the  drawing  and  negotiation  of  the  bill  to  the  plain- 
tiff  for  a  good  consideration,  "  whereby  plaintiff  became  sub- 
rogated in  all  the  rights  of  said  express  company,  as  the 
assignee,"  etc.,  *'  of  the  indebtedness  due  to  it,"  etc.  There  is 
no  averment  of  any  assignment  to  the  plaintiff  of  defendant's 
indebtedness;  no  question  of  fact  of  intention  in  that  regard 
is  raised,  but  the  legal  effect  of  the  bill  is  relied  on.     Neither 
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does  the  pleader  rely  upon  the  previous  general  promise  to 
accept  such  draft  as  should  be  drawn  on  him  to  cover  the 
assessment;  for  that  promise,  even  if  it  would  be  obligatory,  is 
not  alleged  as  made  in  fact,  but  is  only  charged  as  a  legal 
inference  from  the  subscription.  *'  Plaintiff  further  avers  that 
defendant  subscribed  to  the  capital  stock,"  etc.,  '*  and  then 
and  thereby  obligated  himself,"  etc.,  "  and  to  this  end,  to  ac- 
cept," etc.;  i.  e.,  the  legal  effect  of  his  subscription  was  an  ob- 
ligation to  pay  for  the  shares,  and  to  accept  drafts  for  the  calls 
of  stock,  and  no  express  promise  to  accept  the  bill  is  alleged. 

The  pleader  is  mistaken  in  his  view  of  the  law.  A  bill 
drawn  upon  a  debtor  does  not  of  itself  operate  as  an  assign- 
ment in  equity  of  the  debt,  even  if  it  is  negotiated  for  a  good 
consideration.  It  is  evidence  tending  to  show  such  assign- 
ment, and,  with  other  circumstances  to  show  that  such  was 
the  intention  of  the  drawer,  will  vest  in  the  holder  an  exclu- 
sive claim  to  the  indebtedness.  The  question  of  what  con- 
stitutes an  equitable  assignment  of  a  debt  or  a  fund,  in 
connection  with  an  order  or  draft  upon  the  debtor  or  holder 
of  the  fund,  has  often  been  before  the  courts  of  the  country. 
There  is  some  difference  in  the  language  used  by  different 
judges,  arising  more  from  the  varying  circumstances  of  the 
several  cases  than  from  conflict  of  opinion.  I  have  found  no 
case  where  a  mere  bill,  though  negotiated  for  a  good  consid- 
eration, is  held  of  itself,  without  regard  to  the  intention  of  the 
drawer,  to  operate  as  an  assignment  of  the  debt  or  fund,  or  so 
much  thereof  as  is  covered  by  the  bill.  Nor  have  I  seen  a 
case  where  the  courts  have  refused  to  carry  into  effect  the 
intention  of  the  parties  in  relation  to  such  debt  or  fund.  In 
SimbaU  v.  Donald,  20  Mo.  577  [64  Am.  Dec.  209],  Judge 
Leonard  clearly  states  the  recognized  doctrine.  "Anything 
that  shows  an  intention  on  the  one  side  to  make  a  present 
irrevocable  transfer  of  the  fund,  and  from  which  an  assent  to 
receive  it  may  be  inferred  on  the  other,  will  operate  in  equity 
as  an  assignment,  if  supported  by  a  suflBcient  consideration." 
The  court  in  that  case  denied  that  the  bill  then  under  consid- 
eration evidenced  a  transfer  of  the  fund,  without  reference  to 
the  intentions  of  the  drawers;  and  the  case  is  followed  in 
Ford  V.  Angelrodiy  37  Mo.  50  [88  Am.  Dec.  174].  In  both 
cases,  circumstances  were  held  to  indicate  that  it  was  not  the 
intention  of  the  drawer  to  make  such  a  transfer.  In  Dickenson 
T.  PhiUipSy  1  Barb.  454,  the  court,  in  holding  that  the  trans- 
action under  consideration  did  not  amount  to  an  assignment^ 
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recognize  the  doctrine  in  saying  that  "  no  particular  form  of 
words  is  necessary  to  constitate  an  equitable  assignment 
But  there  must  be  evidence  of  intention  to  appropriate  the 
fund." 

It  has  always  been  held  that  an  order  founded  upon  a  good 
consideration,  given  for  a  specific  debt  or  fund  owing  by  or  in 
the  hands  of  a  third  person,  operates  as,  or  rather  is  evidence 
of,  an  equitable  assignment  of  the  demand  to  the  holder,  so 
that  he  may  sue  and  recover  the  debt  or  fund  whether  the 
order  be  accepted  or  not:  Walker  v.  Mauro^  18  Mo.  564; 
Blinn  v.  Pierce,  20  Vt.  25;  Edwards  v.  Daley,  14  La.  Ann. 
384;  Rodick  v.  GandeU,  1  Atk.  124,  15  Eug.  L.  &  Eq.  22; 
MandevilU  v.  Welch,  5  Wheat.  277. 

But  an  unaccepted  bill  of  exchange  does  not  of  itself  give 
the  holder  any  interest  in  the  fund  or  property  against  which 
it  is  drawn.  In  most  of  the  cases  cited  the  bills  have  been 
drawn  against  consignments  in  the  ordinary  course  of  busi- 
ness. Cowperthwaite  v.  Sheffield,  1  Sand.  416, — and  on  ap- 
peal, 3  N.  Y.  243, — is  a  leading  modern  case.  The  bills,  wiUi 
others,  were  drawn  in  Mobile,  against  shipments  of  cotton  to 
Glasgow,  were  indorsed  by  defendant,  and  protested  for  non- 
acceptance.  The  cotton  afterward  arrived,  but  the  drawers 
failed,  and  a  contest  arose  respecting  the  funds  in_the  hands 
of  the  drawee.  The  court  held  that  the  bills  gave  no  specific 
claim  upon  the  proceeds  of  the  cotton,  but  treated  them  as 
ordinary  bills  of  exchange,  binding  the  drawees  only  upon 
acceptance,  and  not  as  orders  for  a  specific  fund.  In  Luffy, 
Pope,  5  Hill,  413,  and  on  appeal,  7  Id.  577,  a  general  order 
or  drftft  was  treated  as  a  bill  of  exchange,  and  not  an  order 
for  a  specific  fund:  See  also  Marine  and  Fire  Insurance  Batii 
V.  Jauncey,  3  Sand.  257.  In  none  of  these  cases,  nor  in  the 
cases  cited  from  our  own  reports,  was  there  any  assignment  in 
fact,  nor  evidence  of  present  intention  to  assign  to  the  holder 
of  the  bill  the  fund  against  which  it  was  drawn. 

An  order  for  a  specific  fund  usually  contains  something  to 
indicate  an  intention  to  pass  or  appropriate  the  whole  fund, 

as,  "  Pay  to  A  B  $ ,  the  amount  of  your  collection  from 

C  D,"  or  the  amount  received  upon  such  or  such  a  transac- 
tion; or  it  may  not  specify  the  character  of  the  fund.  But 
when  the  money  is  in  the  hands  of  the  drawee,  and  the  order 
is  given  for  the  exact  amount,  and  a  full  consideration  has 
been  received  for  it, —  especially  if  advanced  at  the  time,  with 
no  circumstances  indicating  any  remaining  interest  in  tha 


Marcii,  18GU.J     Bakk  of  (Jomm£Bck  v.  Boqy.  251 

drawer,  — the  order  should  be  treated  as  evidenoe  of  an  eqoi* 
table  assignment. 

In  Mandeville  ▼.  Weleh^  6  Wheat.  277,  Judge  Story  makes 
the  amount  of  the  order — the  fact  that  it  is  or  is  not  drawn 
for  the  whole  of  a  particular  fund — a  test  of  the  obligation  of 
the  debtor  to  accept  it.  Upon  an  issue  upon  the  fact  of  the 
assignment,  involying  the  intention  of  the  drawer  and  holder 
of  the  bill,  consideration,  etc.,  facts  may  transpire  that  would 
relieve  the  case  from  all  embarrassment.  But  if  it  should 
merely  appear  that  the  bill  was  drawn  in  the  usual  course  of 
business,  was  cashed  by  the  holder,  or  received  as  security  for 
or  in  satisfaction  of  an  existing  debt,  and  that  it  covered  the 
precise  amount  already  due  the  drawer  from  the  drawee,  we 
are  not  now  called  upon  to  say  what  effect  should  be  given 
such  a  state  of  facts, — whether  the  paper  should  be  treated 
AS  an  ordinary  bill  of  exchange,  or  as  an  order  for  a  specific 
fund,  losing  its  character  as  a  bilL 

Though  we  find  no  error  in  sustaining  the  demurrer,  yet, 
that  the  issue  may  be  raised  as  indicated,  the  judgment  will 
be  reversed  at  the  costs  of  the  appellant^  and  the  cause  re- 
manded. 

The  other  judges  concurred. 


Bnj.  07  KxoHAiffOi,  THOUGH  NiGOTiATiD^  is  not  an  eqnitablA  awignmimt 
of  the  fond  npon  which  it  was  drawn,  if  npon  pfeaentmeat  it  waa  rafnaad 
payment:  Ford  ▼.  Angebvdt,  88  Am.  Deo.  174^  and  note  178. 

Obdbb  iob  Full  Amount  or  Fuim,  founded  on  good  conaidnratiop,  la 
an  equitable  aaaignment  thereof:  Wheatley  v.  Strobe,  73  Am.  Deo.  622,  and 
note  526;  Bo^  v.  Hamilton,  21  Mo.  App.  624,  citing  the  principal  caae. 

Mku  DnAwnfo  avd  Dkutkbt  or  Bol  or  Bxohahob  ia  not  a  tnmafer 
of  the  debt  dne  the  drawer  by  the  drawee:  Bank  of  Commeree  ▼.  Bogff,  0 
Mo,  App.  337,  dting  the  principal  caae.  And  if  it  is  diahonored,  the  drawee 
ia  not  liable  in  eqnity:  Harriton  ▼•  Wri^^  100  Ind.  626,  citing  the  principal 


Whkbb  thiei  n  Clsab  LmzmoN  between  the  partiea  to  aaaign  a  fnnd. 
oqnity  wiU  gi^e  cffeot  to  the  aarignment:  LuAg  ▼.  WooiM,  6  Mo.  App.  1% 
theprindpal 
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Abnot  V.  Alexander. 

[44  MinouBi,  9&.1 

Xquirr  will  Hbab  Etkdxhoi,  Fix  Amouvt  of  Rdit,  and  decree  epedfio 
performenoe,  or  hold  the  oovenentor  liable  in  danuigee  for  the  breach  of 
his  covenant  to  renew  a  lease,  providing  that  the  amount  of  rent  for  the 
renewal  is  to  be  aacertained  by  what  responsible  parties  would  agree  to 
pay  for  the  nse  of  the  premises,  as  that  fixes  the  rent  with  as  mnch  cer- 
tainty as  though  it  were  to  be  determined  by  appraisers,  and  only  means 
the  highest  market  value  of  the  premises  at  the  time  of  renewal  or  valu- 
ation. 

Weuui  CoyxvANT  lOB  Renewal  07  Lease  provides  that  the  lease  shall  be 
renewed  if  the  parties  can  agree  upon  terms,  or  if  the  lessee  is  willing  to 
give  as  much  as  any  other  responsible  party  will  agree  to  give,  the  lessee 
may  elect  whether  he  will  take  damages  at  law«  or  have  apecifio  per- 
formance in  equity. 

The  opinion  contains  the  facts. 
Rankin  and  Haydenj  for  the  appellant. 
Cline^  Jamison^  and  Day^  for  the  respondents. 

By  Court,  Currier,  J.  This  is  a  petition  in  the  nature  of  a 
bill  in  equity,  praying  for  the  specific  execution,  on  the  part 
of  the  defendant,  of  his  covenant  to  renew  a  lease.  The  cov- 
enant is  in  these  words:  ''If  this  lease  shall  not  be  terminated 
by  forfeiture  or  any  other  cause  before  the  expiration  of  the 
five  years,  then  said  lessee  or  his  legal  assigns  shall  be  entitled 
to  a  renewal  of  the  same  for  five  years  longer,  provided  said 
parties  can  agree  upon  terms,  or  that  said  lessee  is  willing 
to  give  as  much  as  any  other  responsible  party  will  agree  to 
give." 

The  conditions  upon  which  this  covenant  for  renewal  was  to 
be  executed  have  been  complied  with,  and  it  is  not  insisted 
that  its  non-execution  would  not  be  injurious  to  the  plaintiffs. 
The  case  would  therefore  seem  to  fall  within  the  jurisdiction 
of  chancery,  and  warrant  a  decree  for  a  specific  performance 
of  the  covenant  on  the  part  of  the  lessor.  But  it  is  insisted  on 
the  part  of  the  defendant  that  the  covenant  is  vague  and  un- 
certain; that  equity  will  not  give  certainty  and  definiteness  to 
an  obligation  which  the  parties  have  left  uncertain  and  indefi- 
nite; that  it  is  only  where  the  terms  of  a  covenant  for  renewal 
are  express  and  unequivocal  that  specific  performanee  will  ba 
enforced  in  chancery.  The  uncertainty  and  indefiniteness 
complained  of,  upon  which  the  defense  is  rested,  are  supposed 
to  attach  to  the  provision  respecting  the  quantum  of  rent  to  ba 
reserved  for  the  renewal  term  of  the  lease.     The  provision 
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itself  is  express  and  unequivocal,  although  it  fails  to  fix  a 
specific  amount  of  rent.  That  was  to  be  determined  by  what 
other  responsible  parties  would  ''  agree  to  give  "  at  the  expira- 
tion of  the  first  term  of  five  years.  The  amount  of  rent  thus 
to  be  reserved  is  no  more  uncertain  or  indefinite  than  it  is  in 
all  that  class  of  cases  where  the  amount  of  rent  for  the  renewal 
terms  is  left  to  be  determined  by  the  valuation  of  third  parties. 
In  these  cases,  it  is  not  denied  that  the  covenant  for  renewal 
is  sufficiently  definite,  express,  and  unequivocal  to  justify 
their  enforcement  in  chancery.  The  court,  in  such  cases,  will 
hear  evidence  and  fix  the  amount  of  rent,  and  decree  specific 
performance,  or  hold  the  covenantor  liable  in  damages  for  the 
breach  of  his  covenant:  Hall  v.  WarreUj  9  Ves.  605;  Black- 
more  v.  Boardman,  28  Mo.  420;  Finney  v.  Cist,  34  Id.  303  [84 
Am.  Dec.  82];  OamhaH  v.  Finney,  40  Id.  449;  2  Story *8  Eq. 
Jur.,  sees.  722,  751.  Leaving  the  amount  of  rent  for  the  re- 
newal term  of  the  lease  to  be  ascertained  by  what  responsible 
parties  would  agree  to  pay  for  the  use  of  the  premises  fixes  the 
rent  with  as  much  certainty  as  though  it  were  to  be  determined 
by  a  board  of  appraisers  to  be  selected  by  the  parties  to  the 
lease,  each  selecting  one,  with  authority  in  these  to  select  a 
third  in  case  the  two  should  disagree.  The  standard  of  valu- 
ation would  be  the  same  in  both  cases,  to  wit,  the  rentable 
market  value  of  the  premises  at  the  time  the  valuation  should 
be  made.  If  the  court  may  hear  evidence,  and  ascertain  for 
itself  the  value  when  the  appraisement  fails  through  a  refusal 
to  appoint  an  appraiser,  why  may  it  not  hear  evidence  and 
decide  the  value  when  the  appraisement  fails  from  some  other 
cause?  The  whole  supposed  difficulty  rests  upon  the  idea 
that  what  '^  responsible  parties  will  agree  to  give  "  for  the  use 
of  rentable  business  property  is  difierent  from  and  may  be 
''  something  more "  than  its  full  or  highest  rentable  market 
value.  This  view  of  the  subject  we  conceive  to  be  erroneous. 
For  whose  benefit  and  to  what  end  was  this  clause  of  renewal 
introduced  into  the  deed  of  lease?  Evidently  it  was  intended 
for  the  benefit  of  the  lessee,  and  may  be  supposed  to  have 
formed  an  ind.ucement  to  the  original  renting.  If  the  condi- 
tion to  the  renewal  included  the  payment  by  the  lessee  of  any- 
thing more  than  the  highest  rentable  market  value  of  the 
leased  premises,  of  what  advantage  could  it  be  to  him?  Such 
a  construction  of  the  clause  defeats  the  evident  purpose  and 
understanding  of  the  parties,  as  that  purpose  and  understand- 
ing is  gathered  from  the  language  they  employ.    The  lessee, 
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instead  of  being  put  to  a  disadvantage  in  the  general  oompeti* 
tion,  was  to  be  a  favored  party.  By  the  terms  of  the  contract, 
he  was  to  have  the  preference  over  other  responsible  bidders, 
and  the  irresponsible  were  excluded  from  the  circle  of  compe- 
tition. The  amount  of  rent,  therefore,  was  to  be  determined 
from  the  competition  that  might  arise  between  exclusively 
responsible  bidders  in  a  fair  and  open  market, — that  is,  by 
the  market  value  of  the  premises  at  the  time  of  renewal. 

It  is  to  be  presumed  that  the  parties  contracted  with 
reference  to  fiair,  reasonable,  and  practical  results,  and  the 
language  employed  by  them  should  have  a  fair,  reasonable, 
and  practical  construction.  While  equity  does  not  make  con- 
tracts for  parties,  it  gives  construction  to  contracts  which 
parties  make  for  themselves,  and  therein  employs  the  same 
rules  of  interpretation  which  prevail  in  courts  of  law.  No 
forced  construction  which  calculates  remote  chances  and  pos- 
sibilities, and  which  tends  rather  to  defeat  than  give  effect  to 
the  real  purposes  of  the  contract,  will  be  resorted  to  in  order 
to  turn  an  injured  party  over  to  inadequate  legal  remedies.  It 
is  against  good  conscience  that  the  lessor  in  this  case  should 
be  allowed  a  right  of  election  whether  he  will  honestly  perform 
his  covenant,  or  simply  pay  damages  for  a  breach  of  it;  but  it 
is  in  every  way  reasonable  and  just  that  the  lessee  should  elect 
his  remedy,  and  either  take  damages  at  law  or  have  a  specific 
performance  in  equity:  2  Story's  Eq.  Jur.,  sec.  717  a.  The 
case  presents  no  insuperable  difficulty  in  the  way  of  this  just 
result  being  reached.  With  the  concurrence  of  the  other 
judges,  the  judgment  of  the  court  below  is  affirmed. 


The  prihcipal  oabb  u  citkd  in  Coiet  ▼.  Peck,  96  Ind.  842,  where  it  b 
held  that  when  the  lease  provided  for  the  ereoti<ni  of  a  bnildini;  on  the  de- 
mised premises  daring  the  term,  and  that  at  the  end  thereof  the  lessor  conld 
elect  to  renew  the  lease  or  buy  the  building,  or  seU  the  lot  at  an  appraised 
figure  if  the  lessor  fail  to  elect,  the  lessee  may  maintain  an  action  against 
him  for  equitable  relief:  See  also  1  Taylor  on  Landlord  and  Tenant^  Sth  ed.» 
339,  oiting  the  principal 
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SOUTHWESTEBN    FrEIOHT   AND  GoTTON    PbESS   COM- 
PANY V.  Stanabd. 

[44  MinoUBI,  7LJ 

Xtidikci  IiiTBOinTOiD  TO  Brablbr  Qkrsral  Cubtom,  bat  which  oontiat* 
of  individnal  opiiiion%  and  the  obligatioD  which  the  witoflMes  ihould 
have  deemed  resUng  upon  them  ander  the  drcDmatances  in  the  case,  ia 
iaadminible. 

CuBioif  MUflT  BB  Gbnbral,  nniform,  certain,  and  notoricfiu,  and  to  be  bind* 
ing  on  the  partiea  mnst  be  directly  known  to  them,  or  so  general  and 
nniTeraal  in  it«  character  that  knowledge  may  well  be  preenmed. 

WhBBB   COBTRAOT  18  H4DB  AB  TO    MaTTBB  ABOUT  WhIOH  THBEB  18  CUB- 

TOM  well  established,  each  cnstom  in  understood  as  forming  part  of  the 
former,  and  may  always  be  referred  to  for  the  purpose  of  showing  the 
intention  of  the  partiea  in  all  particulars  not  expressed  in  the  contract. 

BviDBHGB  07  CunoM  18  BxysB  Admissiblb  to  oppoae  or  alter  a  general 
principle  or  rule,  or  to  make  the  rights  and  liabilities  of  parties  other 
than  they  are  at  law. 

As  bbtwbbm  Sxllbb  akd  Butxr,  if  anything  remains  to  be  done  before  the 
goods  are  to  be  deliTered,  a  present  right  of  property  does  not  attach  in 
the  buyer.  But  separation  is  enough  to  pass  the  property,  though 
weighing,  measuring,  or  counting  may  afterwards  be  necessary  to  adjust 
and  determine  the  final  amount  of  the  price. 

Whbn  Nothing  is  Said,  abd  No  Timb  Stipulatxd  as  to  Patmbnt,  sale 
is  understood  to  be  for  cash,  and  the  payment  and  delivery  are  oonour- 
rent  acts,  and  the  vendor  may  refuse  to  deliver  without  payment;  and 
if  payment  is  not  made  immediately,  the  sale  becomes  void. 

Jm  -Casb  07  Salb  wbbbb  Titlb  has  Passbd,  and  the  goods  have  been  con- 
structively delivered,  possession  cannot  be  coerced  until  payment  ia 
made^  for  as  long  as  the  vendor  retains  and  has  not  surrendered  posses- 
sion, his  lien  exists;  and  though  there  may  be  a  delivery  which  will  pasa 
the  title,  it  will  not  necessarily  destroy  the  lien. 

Ublibs  Crbdit  m  Salb  is  Expbbsslt  Oitbn,  which  is  a  waiver  of  any 
right  to  demand  immediate  payment,  the  vendor's  lien  continues  to 
exist;  and  if  the  buyer  is  insolvent  when  he  demands  delivery,  the  seller 
may  refuse  to  deliver,  even  when  credit  has  been  given. 

Iv  DouvmrL  Gasbs  ob  8alb,  Qubstiob  of  Dblivbrt  and  acceptance  ia 
for  the  jury  under  proper  instructioos.  But  where  the  facts  are  dear 
and  undisputed,  that  question,  and  what  will  amount  to  a  waiver  of  the 
vendor's  lien,  is  for  the  court. 

TuE  opinion  states  the  facts. 

Jones  and  Anderson^  and  Dryden  and  Lindleyj  for  the  appel* 
lant 

Slayback  and  Spencer,  and  Whittekey,  for  the  respondent 

By  Coorty  Waoneb,  J.  Plaintiff  brought  its  action  against 
the  defendant  for  the  conversion  of  two  hundred  barrels  of 
flour.  The  defendant  was  the  owner  of  a  steam  flouring  mill 
in  the  city  of  St.  Louis;  and  in  the  latter  part  of  September^ 
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1867,  he  was  at  the  Merchants'  Exchange,  and  entered  into 
an  agreement  with  Lamb  and  Quinlin,  then  merchants  of 
that  city,  to  sell  them  two  hundred  barrels  of  flour,  of  the 
brand  ^^  Eagle  Steam,"  at  the  price  of  thirteen  dollars  per 
barrel.  The  flour  had  to  be  made  ready  for  delivery,  and  a 
day  was  fixed  on  which  it  was  to  be  delivered,  which  was  a 
few  days  subsequent  to  the  agreement  of  sale.  On  the  first 
day  of  October,  the  parties  again  met,  when  the  defendant 
gave  to  Lamb  and  Quinlin,  the  purchasers,  an  order  written 
on  a  card,  which  is  in  the  words  and  figures  following,  viz.: 
'*  Eagle  Mills,  deliver  to  Lamb  and  Quinlin  two  hundred  bar- 
rels  Eagle  Steam  flour.  St.  Louis,  October  1,  1867.  E.  0. 
etanard." 

Nothing  was  said  at  the  time  the  agreement  was  entered 
into,  or  when  the  order  was  given,  as  to  when  payment  should 
be  made.  There  had  been  frequent  previous  dealings  between 
the  parties,  and  credit  had  been  extended  on  purchases  of  flour 
for  a  few  days;  but  these  credits  were  mere  voluntary  courte- 
sies, and  the  dealings  were  considered  as  cash  transactions. 
On  the  same  day  that  the  order  was  given,  Lamb  and  Quinlin 
sold  and  transferred  the  order  to  the  plaintiff,  and  received  a 
bill  of  lading  for  the  flour  for  transshipment  to  New  York. 
Upon  this,  plaintiff  indorsed  their  draft  for  two  thousand  two 
hundred  dollars,  which,  after  being  protested,  it  eventually 
had  to  pay. 

On  the  evening  of  the  day  on  which  the  order  was  given  and 
transferred,  plaintiff  demanded  the  delivery  of  the  flour;  but 
defendant's  agent,  in  charge  of  his  mill,  and  acting  by  his 
direction  and  commands,  refused  to  deliver  the  same,  on  ac- 
count of  Lamb  and  Quinlin's  insolvency.  On  the  facts  as 
substantially  detailed  above,  the  circuit  court  declared  that 
the  plaintiff  was  not  entitled  to  recover.  In  consequence  of 
this  declaration,  the  plaintiff  took  a  nonsuit,  and  after  an 
unavailing  motion  to  have  the  same  set  aside,  the  cause  is 
brought  into  this  court  by  appeal. 

A  large  mass  of  evidence  was  introduced  to  show  a  custom 
among  the  merchants  that  the  effect  of  the  order  was  to  vest 
the  title  to  the  flour  in  the  purchasers,  and  that  from  the  time 
the  card  was  handed  over  to  them,  they  became  the  absolute 
owners,  and  that  the  transferrence  of  the  same  to  the  plaintiff 
divested  the  defendant  of  all  interest. 

But  this  branch  of  the  case  was  not  made  out;  there  was 
great  diversity  among  the  witnesses  as  to  the  force  and  mean* 
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tng  of  the  supposed  custom,  and  so  fjEur  from  tending  to  estab* 
lish  any  open,  uniform,  and  notorious  rule,  the  most  of  the 
witnesses  restricted  themselves  to  declaring  what  their  indi- 
vidual opinions  were,  and  the  obligations  they  should  have 
deemed  resting  upon  them  had  they  been  placed  in  the  de- 
fendant's situation.  This,  of  course,  was  all  illegal,  and  should 
have  been  excluded. 

A  custom,  to  be  good,  must  be  general,  uniform,  certain,  and 
notorious;  and  to  be  binding  on  parties  to  a  transaction,  must 
be  directly  known  to  them,  or  so  tuiiversal  and  general  in  its 
character  that  knowledge  may  well  be  presumed.  Where  a 
contract  is  made  as  to  a  matter  about  which  there  is  a  custom 
well  established,  such  custom  is  to  be  understood  as  forming 
a  part  of  the  contract,  and  may  always  be  referred  to  for  the 
purpose*  of  showing  the  intention  of  the  parties  in  all  those 
particulars  which  are  not  expressed  in  the  contract.  But 
evidence  of  custom,  however,  is  never  admissible  to  oppose  or 
Alter  a  general  principle  or  rule,  so  as  to  make  the  rights  and 
liabilities  of  parties  other  than  they  are  at  law.  What  consti- 
tuted a  delivery  of  the  flour  was  a  question  of  law;  and  the 
rights  and  liabilities  of  the  vendor  or  vendee  must  be  ascer- 
tained and  fixed  by  the  same  standard. 

It  is  insisted  that  the  seller,  by  making  and  delivering  the 
order  to  Lamb  and  Quinlin,  clothed  them  with  a  title,  and 
enabled  them  to  get  credit  with  the  plaintiff,  and  that  there- 
fore he  should  be  held  estopped  from  setting  up  any  adverse 
<;laim,  or  averring  anything  to  plaintiff's  disadvantage.  A 
conclusive  answer  to  this  is,  that  the  order  was  not  a  nego- 
tiable instrument,  and  the  assignors  were  incapable  of  trans- 
ferring to  their  assignee  any  greater  or  different  right  than 
they  possessed. 

The  sale  was  for  two  hundred  barrels  of  flour  at  the  mills; 
no  particular  flour  was  designated,  nor  does  it  appear  that  it 
was  ever  set  apart  or  identified.  Whether  it  was  all  on  hand, 
or  formed  part  of  a  larger  lot,  unseparated  and  undistin- 
guished, is  nowhere  shown  in  the  case.  If  anything  remains 
to  be  done,  as  between  the  seller  and  buyer,  before  the  goods 
are  to  be  delivered,  a  present  right  of  property  does  not  attach 
in  the  buyer.  This  is  the  universally  recognized  principle  in 
the  doctrine  of  sales:  2  Kent's  Com.,  11th  ed.,  664;  Hening  v. 
PoweB,  83  Mo.  468;  Harmn  v.  Meyer,  6  East,  614;  Simmans  v. 
Swift^  6  Bam.  A  C.  857;  McDonald  v.  Hewettf  16  Johns.  849 
[8  Am.  Dec.  241];  Seudder^.  WonUr,  11  Cush.  678;  Hutchii^ 
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9on  Y.  HwUer,  7  Pa.  St.  140;  Field  v.  Moore^  Hill  &  Den.  Sap. 
48.  But  separation  is  enough  to  pass  the  property,  though 
weighing,  measuring,  or  counting  may  afterward  be  neoea- 
sary  to  adjust  and  determine  the  final  amount  of  the  price: 
Cunningham  v.  Ashbrookj  20  Mo.  633;  Bass  ▼.  WaUh^  39  Id. 
192;  Maeomber  v.  ParkeVy  13  Pick.  183. 

The  whole  case  shows  that  there  was  nothing  said  between 
the  parties  as  to  payment;  and  where  no  time  is  stipulated 
for  payment,  it  is  understood  to  be  a  cash  sale,  and  the  pay- 
ment  and  delivery  are  immediate  and  concurrent  acts,  and  the 
vendor  may  refuse  to  deliver  without  payment;  and  if  the 
payment  be  not  immediately  made,  the  contract  becomes  void: 
Outwater  v.  Dodge,  7  Cow.  85;  Woods  v.  Magee,  7  Ohio,  128 
[30  Am.  Dec.  202];  Levan  v.  Smithy  1  Denio,  571;  Com.  Dig., 
tit.  Agreement,  6,  3;  Palmer  v.  Headj  13  Johns.  434;  Harris 
V.  Smithj  3  Serg.  &  R.  20;  Bainbridge  v.  Caldwdly  4  Dana,  218; 
Ferguson  v.  Cliffordy  37  N.  H.  86;  Morris  v.  Sexford^  18  N.  Y. 
552;  2  Kent's  Com.  665. 

Had  the  title  passed  and  the  flour  been  constructively  de- 
livered, possession  could  not  have  been  coerced  till  payment 
was  made.  The  vendor  had  not  surrendered  possession,  and 
while  he  retained  the  same  his  lien  eidsted;  and  although 
there  may  be  a  delivery  which  will  pass  the  title,  it  will  not 
necessarily  destroy  the  lien:  Story  on  Sales,  sec.  290;  AinM 
V.  Delanoj  4  Cush.  38  [50  Am.  Dec.  754] ;  Sigerson  v.  Kahmann^ 
39  Mo.  206. 

Unless  credit  is  expressly  given,  which  is  a  waiver  of  any 
right  to  demand  immediate  payment,  the  lien  will  continue  to 
exist.  So,  also,  if  the  buyer  be  insolvent  when  he  demands 
delivery,  the  seller  may  refuse  to  deliver  even  when  credit  has 
been  given:  Reader  v.  Knatchbally  5  Term  Rep.  218,  note.  It 
has  been  held,  further,  that  where  payment  for  the  goods  sold 
is  to  be  made  upon  delivery,  in  the  notes  of  a  third  par^, 
who  becomes  insolvent  between  the  time  of  the  contract  and 
the  period  fixed  for  delivery,  the  seller  is  not  bound  to  deliver 
upon  a  tender  of  such  notes,  though  they  be  not  entirely 
worthless:  Roget  v.  Merriit^  2  Caines,  117;  Benedict  v.  Fields 
16  N.  Y.  595. 

In  Gill  V.  Pavenstedt,  7  Am.  Law  Reg.,  N.  S.,  672,  A  pur- 
chased goods  warehoused  in  a  bonded  warehouse  fiom  the 
importer  6,  in  whose  name  they  were  entered.  The  goods 
were  bought  on  credit  at  a  specified  price,  and  the  duties  were 
to  be  paid  by  A  as  a  part  of  the  price.    He  had  withdrawn,  by 
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permission  of  B,  parcels  of  goods  at  different  times,  paying 
the  duties  on  such  parcels.  Before  the  credit  had  expired,  B 
gave  to  A  an  order  on  the  bonded  warehouseman  to  transfer 
the  residue  of  the  goods  to  A's  name,  which  was  accordingly 
done.  As  between  the  parties  and  the  government,  the  goods 
still  remained  in  B's  name.  They  could  only  be  withdrawn 
under  the  regulations  of  the  treasury  department,  by  a  ''with- 
drawal  entry,"  signed  by  B,  or  by  some  one  authorized  by  him 
in  writing.  While  the  goods  were  in  this  condition,  the  pur- 
chaser, A,  became  insolvent.  He  demanded  that  B  should 
sign  the  necessary  withdrawal  entry,  which  the  latter  refused 
to  do,  except  upon  full  payment  of  the  price.  And  it  was  held 
that  an  act  remained  to  be  done,  as  between  buyer  and  seller, 
of  such  a  nature  that  there  was  no  delivery,  either  actual  or 
constructive,  and  that  B  had  a  right  of  detention  of  the  goods 
for  the  unpaid  purchase-money. 

It  is  clear,  upon  principle,  reason,  and  authority,  that  the 
seller  in  the  present  case  could  not  be  compelled  to  part  with 
his  property  till  payment  was  made  or  tendered.  But  it  is 
objected  that  the  court  erred  in  withdrawing  the  case  from 
the  jury.  In  doubtful  cases  the  question  of  delivery  and  ac- 
ceptance is  for  the  jury,  under  proper  instructions  of  the  court. 
But  where  the  facts  are  clear  and  undisputed,  what  will  amount 
to  delivery  and  acceptance,  or  waiver  or  destruction  of  lien, 
must  be  determined  by  the  court.  Here  there  is  no  contest 
about  the  facts;  they  are  few,  plain,  and  simple,  and  I  am 
unable  to  perceive  that  the  court  committed  any  error. 

Judgment  affirmed. 

Buss,  J.,  concurred. 
CuRBiEB,  J.,  did  not  sit 


Cdbtom,  to  bi  Bumnro  oh  Pabths,  most  be  general  and  nnif orm,  peace- 
ably aocjaieeced  in,  known  to  the  parties,  or  bo  old  that  knowledge  ia  pre- 
■omed:  8iede  v.  McTykr^B  Adm*r,  70  Am.  Deo.  516,  and  note  623;  Strong  t. 
Orand  Trunk  R.  R,  Co.t  93  Id.  184.  It  most  also  be  reasonable:  Famsworth 
T.  Henmeff  79  Id.  V56. 

RxASOMABLB  OcTSTOif  wtLL  Bi  CoNSiDSBXD  in  oonstruing  a  contract  pre- 
sumed to  have  been  made  with  reference  to  it:  Leach  v.  Perkins,  35  Am.  Dec 
26S;  Ingbbrighi  ▼.  Hammond,  53  Id.  430;  Cox  v.  O'Riley,  58  Id.  683,  and  notes 
to  these  eases;  also  note  to  Famaworih  v.  Hemmer,  79  Id.  759. 

EYmivcB  07  OiJSTOii,  Ettect  07  Which  is  to  control  roles  of  law  or 
sihange  the  terms  of  a  contract,  is  inadmissible;  Boon  tk  Co.  ▼.  Sioamboai 
Be^fiut,  as  Am.  Dec.  761,  and  note  765;  Dieidnmm  v.  Gajf,  83  Id.  656,  and 
664;  Boardman  t.  Spooner,  90  Id.  196. 
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Cusioif  TO  Enter  into  and  Effect  the  construction  of  a  contract  mnit 
be  either  directly  known  to  the  parties,  or  else  so  general  in  its  character 
that  knowledge  of  it  may  well  be  presumed:  Park  ▼.  Viemon,  16  Mo.  App. 
3S5.  Where  the  subject-matter  is  certain,  and  the  terms  used  are  not  doubt- 
ful, evidence  of  the  custom  is  not  admissible  to  alter  the  oontract;  it  is  only 
admissible  to  show  intention  as  to  things  not  expressed  in  the  contract^  or 
which  are  unusual  or  technical:  lOmbaU  v.  Brononer^  4n  Mo.  400,  both  citing 
the  principal  case.  But  a  custom,  howeirer  well  established,  is  not  permitted 
to  make  the  rights  and  liabilities  of  the  parties  other  than  they  are  at  law: 
Oher  y.  Carson,  62  Id.  214,  also  citing  the  principal  case. 

Sale  is  Ezboutort,  and  Titlb  dobs  not  Pass  so  long  as  anything  re* 
mains  to  be  done  between  the  buyer  and  seller,  as  conntiiig,  weighing,  or 
measuring:  Cleaveland  v.  WiUkoM,  94  Am.  Dec.  274,  and  note  281;  NichoUon 
T.  Taylor,  72  Id.  728,  and  note  730. 

QtJBsnoNS  OF  Vendor's  Lien,  and  Waivsr  of,  in  case  of  sale  on  credit, 
or  without  it»  are  considered  and  decided  in  consonance  witii  the  views  ex- 
pressed in  the  case  here  reported,  in  Arnold  v.  Dekmo,  60  Am.  Deo.  754^  and 
note  760;  see  also  Merchants*  ete.  Bank  v.  HewiU,  66  Id.  49;  HaU  ▼.  Rick- 
ardsm,  77  Id.  303. 

Question  of  Dxlivbrt  is  for  Jurt:  AtweU  v.  JUiUer,  61  Am.  Dec  29^ 
and  note  299. 

Where  Nothing  is  Said  at  Time  of  Sale  about  payment,  it  is  presumed 
that  it  is  for  cash;  payment  and  delivery  are  immediate  and  concurrent  acts 
in  such  case,  and  the  vendor  has  the  right  to  refuse  to  deliver  without  pay- 
ment. Although  counting  and  separation  amount  to  constructive  delivery, 
vesting  title  in  the  vendee,  still  actual  delivery  and  change  of  possession 
cannot  be  required  until  payment.  1  hough  such  delivery  will  pass  the  title^ 
retention  of  actual  possession  preserves  the  lien:  Southwestern  Freighl  etc.  Cb. 
V.  Plant,  45  Mo.  619,  citing  the  principal  case. 

In  Sale,  if  No  Time  is  Agreed  itfon  for  Patvent,  it  must  be  mads 
in  a  reasonable  time:  Matthews  v.  McElroy,  79  Mo.  204,  citing  the  principal 
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Party  cannot  Withdraw  his  Property  from  his  Creditors,  nor  oan  he^ 
if  he  owes  debts,  devote  his  capital,  industry,  or  credit  to  the  aoonmula- 
tion  of  property  to  be  held  by  some  third  person,  for  his  own  use  or  that 
of  his  family,  to  the  exclusion  of  his  creditors.  In  such  cases  the  law 
intervenes  and  goes  behind  the  fraudulent  and  secret  transaction,  and 
subjects  the  property  or  trust  funds  to  the  payment  of  just  and  legal 
demands. 

Property  not  Subject  to  Crxditor's  Demands.  — At  the  request  of  A,  an 
insolvent,  B  bought  stocks  for  the  benefit  of  the  wife  and  family  of  A. 
The  latter  had  no  control  over  the  investment,  none  of  his  money  was  in 
it»  nor  did  B  look  to  him  for  remuneration  in  case  it  should  prove  un- 
profitable afterwards.  B  conveyed  the  stock  to  the  beneficiariea^  and  it 
was  held  that  it  oould  not  be  mbjeotad  to  the  payment  of  the  debts 
«f  A. 
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Whin  BxAMnoNO  Quvsnoiis  of  Fraud,  conrts  will  look  into  all  the  «ir- 
comatanoea,  and  while  expreaa  and  positive  proof  ia  not  reqnired,  yet 
mere  auspicion,  leading  to  no  certain  reaolta,  will  not  establiah  (rand. 

The  opinion  contains  the  facts. 

ClinCf  Jamison^  and  Day,  for  the  appellants. 

Cfanttj  for  the  respondents. 

By  Court,  Wagner,  J.  Plaintiffs  filed  their  petition  in  the 
circuit  court,  the  general  object  and  purpose  of  which  was  to 
subject  certain  stocks  held  hj  the  widow  and  daughters  of 
George  W.  Jencks  to  the  payment  of  debts  owing  by  him.  The 
petition  set  out  and  described  a  judgment  rendered  in  favor  of 
Waddingham  against  Jencks  while  both  were  living,  a  revival 
of  that  judgment,  partial  payments,  and  the  death  of  both 
parties;  and  proceeded  to  state,  as  ground  of  relief  and  for 
equitable  interposition,  that  the  stock  in  question  had  been 
originally  purchased  with  the  money  and  means  of  Jencks, 
and  given  to  his  wife  and  daughter,  in  fraud  of  the  rights  of 
his  creditors. 

The  answer  denied  that  the  stock  was  in  any  manner,  or  in 
any  sense  or  degree,  purchased  or  acquired  by  the  means  or 
credit  of  Jencks.  It  sets  forth  the  whole  history  of  the  pur- 
chase of  the  stock  and  the  circumstances  attending  it.  It 
states  that  when  the  transfer  company  was  formed,  the  stock 
of  which  is  in  controversy  in  this  suit,  Jencks  was  an  employee 
of  the  Ohio  and  Mississippi  Railroad  Company;  that  he 
suggested  to  the  defendant,  Loker,  who  was  an  old  and  inti- 
mate friend,  that  the  stock  of  the  company  afforded  an  excel- 
lent opportunity  for  good  investment,  and  that  it  could  not 
fail  to  be  profitable;  that  Jencks  urged  Loker  to  subscribe  on 
his  own  account  to  the  stock,  and  also  urged  him  to  take  a 
number  of  shares  for  the  benefit  of  the  wife  and  daughters  of 
Jencks,  assuring  him  that  in  his  judgment  the  only  money  he 
would  have  to  pay  on  account  of  the  subscription  for  the  wife 
and  daughters  of  Jencks  would  be  the  first  installment,  that 
the  dividends  would  speedily  pay  off  the  residue  of  the  sub- 
scription and  make  the  stock  good,  and  refund  to  Loker  the 
money  he  was  requested  to  advance.  The  proposition  was  to 
make  the  last  subscription  in  the  name  of  '*  Geo.  H.  Loker, 
trustee";  to  hold  the  stock  in  his  own  name,  as  security,  until 
he  was  fully  reimbursed,  and  then  to  transfer  it  to  the  wife 
and  daughters  of  Jencks.  Loker  was  a  banker  and  possessed 
of  wealth,  and  was  about  using  his  means  for  the  improvement 
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of  his  real  estate,  and  he  regarded  Jencks's  proposals  as  via- 
ionary,  and  refused  to  accede  to  them.  Jencks  was  wholly 
insolvent,  and  supported  his  family  on  a  salary  which  he  re- 
ceived from  the  railroad  company.  At  last,  owing  to  the 
importunity  of  Jencks,  and  his  evident  distress  at  the  penni* 
less  condition  in  which  his  family  would  be  placed  in  the 
event  of  his  death,  Loker,  on  account  of  personal  friendship, 
was  induced  to  take  the  risk  of  making  a  subscription  in  his 
own  name,  as  trustee,  and  to  advance  the  cash  payment;  if 
the  adventure  was  unsuccessful,  to  sell  with  as  little  loss  as 
possible;  and  if  Jencks's  anticipations  were  realized,  then, 
after  paying  himself  and  ten  per  cent  interest,  to  transfer  the 
stock  to  Mrs.  Jencks  and  her  daughters.  He  subscribed  ac- 
cordingly for  fifty  shares,  nominally  valued  at  five  thousand 
dollars,  and  advanced  in  cash,  as  a  first  payment,  two  thou- 
sand dollars.  The  stock  proved  extraordinarily  remunerative. 
The  dividends  first  canceled  Loker*s  stock  note  for  the  deferred 
payment,  then  reimbursed  him  his  cash  installment  and  in- 
terest, and  continued  so  profitable  that  the  company  expanded 
the  stock,  and  what  was  originally  fifty  shares  grew  into  five 
hundred,  and  still  continued  to  pay  handsome  dividends.  In 
process  of  time  the  two  daughters  of  Jencks  were  married, 
and  Loker  thereupon  conveyed  two  hundred  of  the  shares  to 
each  of  the  daughters  respectively,  and  the  remaining  one 
hundred  shares  to  Mrs.  Jencks,  the  widow.  At  the  hearing  in 
the  court  below,  the  bill  was  dismissed  as  containing  no  equity, 
and  the  plaintiffs  have  appealed.  A  large  mass  of  evidence 
was  introduced,  and  after  a  careful  perusal  of  it,  I  must  say 
that  the  transaction,  as  narrated  in  the  answer,  seems  to  be 
well  sustained  by  the  proofs.  It  is  a  rule  well  known  and  es- 
tablished, that  the  law  will  not  permit  a  man  to  withdraw  his 
property  from  his  creditors.  Justice  must  prevail  before  gen- 
erosity. Nor  can  a  man  owing  debts  be  permitted  to  devote 
his  capital,  industry,  or  credit  to  the  accumulation  of  property 
to  be  held  by  some  third  person,  for  his  own  use  or  that  of  his 
family,  to  the  exclusion  of  his  creditors.  In  all  such  cases 
the  law  intervenes  and  goes  behind  the  fraudulent  and  secret 
transactions,  and  subjects  the  property  or  trust  funds  to  the 
payment  of  just  and  legal  demands.  Did  the  evidence  show 
that  Jencks  merely  applied  to  Loker  to  subscribe  for  the  stock, 
for  the  purpose  of  having  it  placed  in  his  name,  as  a  cover  for 
fraud,  while  Jencks  furnished  the  money  to  pay  for  the  same, 
and  retained  a  secret  use,  there  would  be  no  difficulty  in  reach- 
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ing  the  stock,  and  making  it  liable  for  Tencks's  debts.  But  the 
testimony  of  Loker  is  decisive,  and  stands  uncontradicted,  — 
that  the  stock  was  not  procured  either  with  the  money  or  credit 
of  Jencks.  It  plainly  appears  that  Jencks  had  no  ownership 
in  it;  nor  had  he  any  control  over  it,  only  so  far  as  Loker 
chose  to  invest  him  with  that  control.  Jencks  did  attend  the 
meetings  of  the  board  of  directors,  and  attended  to  the  man- 
agement of  the  stock;  but  it  was  because  he  was  lawfully 
authorized  thereto  by  written  power  of  attorney  from  Loker, 
and  afterward  as  the  duly  accredited  agent  of  his  daughters. 
No  creditor  of  Jencks  suffered  to  the  amount  of  a  farthing  in 
consequence  of  the  purchase  of  the  stock;  for  neither  his 
money,  credit,  nor  labor  contributed  in  the  slightest  degree 
toward  its  acquisition. 

It  is  not  shown  that  Jencks  made  any  promise  to  Loker  to 
be  responsible  or  to  reimburse  him,  and  it  is  unquestionably 
evident  that  Loker  did  not  act  from  any  notion  of  Jencks's 
responsibility,  for  Jencks  was  a  ruined  man,  hopelessly  insol- 
vent, and  barely  able  to  make  a  subsistence  for  his  family. 
That  his  views  were  consulted,  and  to  a  certain  extent  deferred 
to,  may  be  admitted;  but  they  were  only  advisory,  and  had  no 
binding  effect  upon  Loker.  The  assumption  that  he  assumed 
ownership  of  the  stock,  and  had  absolute  power  over  and  could 
require  Loker  to  make  such  disposition  of  it  as  he  desired,  is 
unfounded;  for  Loker  states  emphatically  that  had  Jencks  ap- 
plied to  have  the  stock  transferred  to  him,  he  would  not  have 
complied  with  the  request,  and  that  in  the  distribution  that 
was  made  of  the  stock  Jencks  had  no  hand  in  the  matter,  but 
that  it  was  exclusively  his  own  work.  The  subscription  of  the 
stock  by  Loker  was  purely  voluntary,  made  from  generous 
motives,  as  an  act  of  friendship;  and  had  the  adventure  mis- 
carried or  proved  unsuccessful,  he  would  have  had  no  legal 
recourse  on  Jencks  to  make  good  his  loss.  So,  after  it  was  a 
success,  and  turned  out  to  be  an  almost  unexampled  specula- 
tion, when  we  take  into  account  the  smallnees  of  the  invest- 
ment^ had  Loker  seen  proper  to  hold  on  to  the  stock  as  his 
private  property,  there  is  nothing  disclosed  which  would  have 
prevented  him  from  doing  so.  No  consideration  had  passed  to 
him,  and  there  was  nothing  on  which  to  base  a  legal  obligation. 
It  is  apparent  that  he  was  bound  in  the  forum  of  conscience, 
but  the  law  does  not  enforce  mere  moral  or  ethical  duties.  Had 
he  suffered  his  avarice  to  override  his  acts  of  generosity,  and 
committed  such  a  wrong,  he  would  have  branded  himself  as  a 
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dishonored  and  dishonest  man,  but  it  could  hardly  be  said 
that  he  would  have  incurred  any  legal  iiahility.  Perhaps  he 
deserves  no  credit  for  acting  honestly,  but  it  would  be  a  great 
and  grievous  wrong  to  turn  his  bounty  from  its  just  and  right- 
ful recipients,  and  place  it  in  the  hands  of  strangers.  There  i» 
nothing  in  the  case  which  in  the  least  militates  against  or  im- 
pairs the  view  here  taken. 

The  acts  of  Jencks  in  examining  the  books  and  watching  the 
general  management  of  the  stock  are  entirely  consistent  with 
his  character  of  agent  and  attorney.  Much  stress  is  laid  upon 
.  the  fact  of  his  depositing  large  sums  of  money,  which  it  is 
argued  arose  out  of  dividends,  and  that  he  used  this  money  as 
his  own.  How  he  used  this  money  I  do  not  know,  nor  does 
the  record  enable  me  to  form  an  opinion.  It  is  shown  that  the 
deposits  were  made  in  his  name  as  agent,  and  if  he  did  use  it^ 
I  am  unable  to  see  that  the  plaintiffs  had  any  particular  con- 
cern in  it.  Loker  and  the  beneficiaries  of  the  stock  might  have 
complained,  but  if  they  made  no  objection  the  plaintiffs  could 
not  do  it  for  them. 

It  is  also  contended  that  the  stock  ought  to  be  subjected  to 
the  payment  of  the  debt  by  virtue  of  the  doctrine  of  powers; 
that  where  a  debtor,  having  a  general  power  to  appoint  prop- 
erty which  he  never  owned,  exercises  that  power  in  favor  of 
volunteers,  the  property  in  the  hands  of  such  volunteers  is 
burdened  with  the  debts  of  the  appointer  if  it  be  necessary  for 
the  satisfaction  of  them.  But  here  it  does  not  appear  that 
Jencks  had  any  power  of  appointment;  the  eWdence  is  ex- 
pressly to  the  contrary.  In  the  examination  of  questions  of 
fraud,  courts  will  look  into  all  the  circumstances;  and  while 
express  and  positive  proof  is  not  required,  yet  mere  suspicion, 
leading  to  no  certain  results,  will  not  be  deemed  sufficient 
ground  to  establish  fraud.  If  there  was  anything  to  impugn 
or  impeach  the  fairness  of  the  transaction,  the  evidence  most 
signally  fails  to  show  it.  After  a  review  of  the  whole  case,  I 
have  not  seen  anything  that  did  not  consist  with  perfect  fair- 
ness and  honesty. 

Judgment  affirmed. 

The  other  judges  concurred. 


VoLUNTABT  CoNVETANCE  IS  VoTD  AS  AGAINST  Creditobs  where  the  gHOitor 
■etUes  his  property  in  trust  for  his  own  use  for  life,  and  then  for  the  VMlli 
his  appointees:  Maclxuona  Appeal,  82  Am.  Dec.  517,  and  note  520. 
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In 80LTXKT  Debtob  will  not  bb  Allowbd  to  dispose  of  his  properly  to 
M  to  defraiad  hia  creditors*  bnt  the  wife  will  always  be  protected  in  the  hon- 
est enjoyment  of  her  property:  McLaran  ▼.  Mead^  48  Ma  124;  Cooper  ▼.  Ua,m^ 
40  Ind.  404^  both  citing  the  principal  case. 

Proov  ow  Fbaud  fbou  CZB0UMSTANTI4L  EviDKNOB:  Koto  to  Burdi  ▼.  Smithy 
66  Am.  Dea  167-102;  Lmm  ▼.  Wright,  70  Id.  282»  291;  Booth  ▼.  Bunct,  8» 
Id.  372. 


State  v.  Kupfeblb. 

[44  Mzssonmi,  164.] 

iBfOBMATiON  IN  Katurb  07  Quo  Wabbanto  IS  essentially  %  eiTil  proceed- 
ing, and  the  burden  of  proof  is  upon  the  complaining  party  to  show  that 
his  adversary  is  illegally  in  possession  of  the  office. 

BvKRT  Rbasonablb  Intbndmbnt  IS  Madb  in  favor  of  the  acts  of  a  private- 
corporation.    They  are  presumed  regular  until  the  contrary  appears. 

PaRTT  in   P088B9SI0N    OV    OfFICB    IN    PRIVATB    COBFOBATION    is   prOSUmo^ 

regularly  elected,  and  entitled  to  hold  until  the  contrary  is  shown. 

PbOOBBDINOS  OV  BoABD  07  DB  FaCTO  DIBBCT0B3  07  PbIVATB  CORPORATIOlf 

are  presumed  regular  until  irregularity  is  shown;  therefore,  when,  act- 
ing under  a  by-law,  they  remove  an  officer,  it  will  be  presumed  thai 
they  acted  on  sufficient  grounds*  until  their  action  is  impeached  b^ 
proof. 

The  opinion  states  the  facts. 

Drydenj  and  Lindley  and  Kinealy^  for  the  relator. 

Finkelnburg  and  RoMieuVj  for  the  respondent. 

By  Court,  Curbibr,  J.  This  is  an  information  in  the  nature* 
of  a  writ  of  quo  warranto,  the  writ  itself  having  long  since^ 
fallen  into  obsoleteness  and  disuse.  The  information  initiates 
a  civil  proceeding  to  try  the  right  to  an  office,  although  in  its 
origin  and  form  it  partakes  of  a  criminal  character,  and  i» 
a  substitute  for  the  original  writ  of  quo  warranto.  But  the 
proceeding  is  essentially  civil,  and  that  is  the  established  doc- 
trine in  this  state:  State  ex  rel.  Briaon  v.  Lingo,  26  Mo.  406; 
State  ex  rel.  McRhany  v.  Stewart^  82  Id.  879;  State  ex  rel. 
Hequembourg  v.  Latorence,  88  Id.  585.  The  information,  an- 
swer, and  reply  are  subject  to  the  rules  governing  correspond- 
ing pleadings  in  strictly  civil  causes,  —  the  information,  in 
this  regard,  answering  to  the  petition  in  civil  suits.  The  ques- 
tion whether,  in  a  given  suit,  the  onus  of  proof  is  shifted  from^ 
the  complaining  party  to  his  antagonist,  must  be  determined 
upon  an  examination  of  the  pleadings,  and  not  by  reference 
to  the  form  and  history  of  an  obsolete  writ. 

Apply  these  principles  to  the  pleadings  in  the  present  suit. 
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The  relator  initiates  the  proceeding,  and  alleges  in  the  infor- 
mation that  he  was  duly  appointed  secretary  of  the  German 
Insurance  Company,  and  assumed  the  duties  of  that  office; 
that  on  the  second  day  of  June,  1868,  a  minority  of  the  board 
of  directors  of  the  insurance  company  held  an  illegal  meet- 
ing, assuming  to  be  a  quorum,  and  without  warrant  of  law 
appointed  two  associate  directors,  who  thereupon  assumed  to 
act  as  such  directors;  that  the  board  thus  composed,  illegally 
and  without  notice  to  the  lawful  secretary,  in  violation  of  the 
by-laws  of  the  company,  removed  that  officer  and  declared 
the  office  of  secretary  vacant,  and  thereupon  appointed  the 
respondent  to  fill  the  vacancy;  that  the  respondent,  without 
any  legal  appointment  or  authority,  assumed  the  place,  and 
unlawfully  continues  therein,  excluding  the  relator  —  the  legal 
secretary  —  therefrom.  This  is  the  substance  of  the  informa- 
tion, although  it  contains  various  other  recitals  and  aver- 
ments, and  sets  out  in  full  certain  by-laws  which  are  supposed 
to  have  been  violated  by  the  proceedings  complained  of. 

The  answer  denies  the  material  averments  of  the  informa- 
tion, and  then  proceeds  to  Allege  affirmatively  a  state  of  facts 
substantially  negativing  the  allegations  of  the  information, 
and  asserting  the  entire  regularity  and  lawfulness  of  the  pro- 
ceeding of  the  directors  in  declaring  the  office  of  secretary 
vacant,  and  in  the  appointment  of  the  respondent  thereto. 
The  relator  replies,  denying  the  affirmative  allegations  of  the 
answer. 

In  that  state  of  the  pleadings,  on  whom  is  the  burden  of 
proof  7  That  is  the  material  question  in  the  case.  Aside  from 
an  admission  on  the  part  of  the  respondent  that  the  relator 
was  legally  in  office  prior  to  the  second  day  of  June,  1868| 
and  until  the  office  was  declared  vacant  on  that  day,  neither 
party  introduced  any  testimony  at  the  hearing,  —  each  claim- 
ing that  the  burden  of  proof  was  on  the  other.  The  court 
held  that  the  onvs  was  upon  the  relator,  and  gave  judgment 
accordingly. 

This  is  a  civil  proceeding,  as  already  shown;  and  unless  it 
is  to  be  taken  out  of  the  category  of  other  civil  causes,  in 
respect  to  the  form  and  methods  of  trial,  the  judgment  of  the 
circuit  court  was  clearly  right. 

The  answer  denies  everything,  and  the  legal  presumptions 

are  all  against  the  relator,  and  yet  it  is  claimed  that  the 

'affirmative  is  on  his  adversary.    We  hold  difierently.     Every 

reasonable  intendment  is  to  be  made  in  favor  of  the  regu- 
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larity  of  the  proceedings  complained  of.  They  were  the  acts 
of  a  private  corporation,  and  are  to  be  presumed  regular  until 
the  contrary  appears:  McDanieU  v.  Flower  B.  M,  Co.y  22  Vt. 
274.  It  is  alleged  that  two  of  the  parties  who  acted  were  ille- 
gally put  upon  the  board  of  directors.  But  they  acted  as 
directors  notwithstanding,  and  were  directors  de  facto:  Angell 
and  Ames  on  Corporations,  sec.  759.  In  State  ex  rel,  Danforth 
V.  Huntofij  28  Vt.  594,  which  was  a  quo  warranto  proceeding, 
it  was  held  that  although  the  form  of  the  issue  required  tbe 
defendants  to  show  cause,  and  would  therefore  seem  to  indi- 
cate that  the  defendants  should  go  forward,  still  the  onvs  was 
on  the  relators;  that  the  form  of  the  issue  did  not  correctly 
define  the  true  position  of  the  parties  in  regard  to  the  pre- 
sumptions of  right.  The  court  said:  ^^Tbe  defendants  are  in 
possession  of  the  office  in  question,  and  should  be  presumed 
regularly  elected  and  entitled  to  hold  until  the  contrary  be 
shown.  The  plaintiffs,  then,  are  bound  to  make  a  case  against 
them,  and  they  should  go  forward  in  the  proof  and  in  the 
argument."  This  puts  the  matter  on  clear  and  reasonable 
ground,  and  there  is  nothing  in  our  statute  to  require  a  dif- 
ferent and  less  reasonable  practice.  The  New  York  court  of 
appeals,  in  a  late  case,  held  the  same  doctrine  announced  in 
the  case  from  Vermont:  See  People  v.  Laeostej  87  N.  Y.  192; 
StaU  v.  BrowTij  34  Miss.  688. 

This  view  of  the  subject  substantially  disposes  of  the  motion 
in  arrest.  The  proceedings  of  the  board  of  de  facto  directors 
are  to  be  presumed  regular  until  irregularity  is  shown.  They 
are  not  to  be  presumed  irregular.  The  twenty-second  by-law, 
set  out  in  the  information,  provides  that  '*  officers,  except  the 
president  and  vice-president,  shall  hold  their  offices  until  re- 
moved by  the  majority  of  the  board  of  directors  on  a  charge 
of  disability,  violation  of  duty,  or  any  other  sufficient  cause." 
Under  this  rule  the  secretary  was  removable  when  the  directors 
should  consider  there  was  sufficient  cause  for  it,  and  they  were 
the  judges  of  the  sufficiency  of  the  cause.  No  formal  notice 
of  charges  or  trial  was  requisite.  A  majority  of  the  de  facto 
board  of  directors  considered  that  a  sufficient  cause  of  removal 
had  arisen,  and  accordingly  removed  the  secretary,  as  the  in- 
formation shows,  and  put  another  man  in  his  place.  Until 
their  action  is  impeached  by  proof,  it  is  to  be  presumed  that 
they  acted  on  sufficient  grounds. 

Let  the  judgment  be  affirmed. 

The  other  judges  concurred. 


J 
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Burden  of  Pboov  in  Quo  Warranto.  —Quo  Warranio  ProeaedhiffM  diffor 
from  ordiiiary  civil  actions  in  respect  to  the  harden  of  proof;  for  while  in  th« 
latter  the  affirmatiye  of  the  issne  is  maintained  by  the  plainti£f,  in  a  quo  war" 
ranto  proceeding  the  initial  burden  of  proof  rests  upon  the  defendant,  and  he 
most  disclose  and  prove  his  title  to  the  office  or  franchise  in  controversy.     In 
Rex  V.  Leigh,  Borr.  2143,  Lord  Mansfield  observed  that  in  civil  cases,  if  the 
plaintiff  has  no  cause  of  action  he  cannot  have  judgment.    But  in  quo  war- 
ranto, he  said,  the  rule  is  quite  different.     For  if  the  defendant  has  usurped 
a  franchise  without  a  title,  the  king  must  have  judgment.    The  defendant 
therefore  is  obliged  to  show  a  title,  and  the  king  has  no  need  to  traverse  any- 
thing but  the  title  set  up.    If  any  one  material  issue  is  found  for  the  crown^ 
the  crown  must  have  judgment.     "  The  ancient  writ  of  quo  warranto,"  said 
Andrews,  J.,  in  People  v.  TItacher,  56  N.  Y.  528,  &  C,  14  Am.  Rep.  312,  "was 
a  writ  of  right  for  the  king,  against  one  who  usurps  any  office,  franchise,  or  lib- 
erty to  inquire  by  what  authority  he  supports  his  claim  in  order  to  determine 
the  right:  3  Bla.  Com.  262.    In  theory  the  king  was  the  fountain  of  honor,  of 
office,  and  of  privilege.    And  whenever  a  subject  undertook  to  exercise  a  pub- 
lic office  or  franchise,  he  was,  when  called  upon  by  the  crown  through  the  writ 
of  quo  toarranto,  compelled  to  show  his  title,  and  if  he  failed  to  do  so,  judg- 
ment passed  against  him.    The  foundation  of  the  rule  may  have  been  that,  as 
all  offices  and  franchises  are  the  gift  of  the  king,  thoy  were  deemed  to  be  pos- 
sessed by  him,  and  until  his  grant  was  shown  there  could  be  no  presumptum 
that  he  had  parted  with  them,  or  invested  a  subj^rt  with  the  right  to  exer- 
cise by  delegation  any  part  of  the  royal  prerogative;  but  whatever  may  have 
been  the  origin  of  the  rule,  it  was  well  established,  and  was  applied  also  in 
cases  where  proceedings  by  information  in  the  nature  of  a  quo  warrcaUo  were 
resorted  to  as  a  substitute  for  the  writ:  Rex  v.  Leigh,  4  Burr.  2143.     In  thia 
state  the  rule  that,  in  proceedings  by  information  to  try  the  title  to  office^ 
the  burden  is  upon  the  defendant  to  show  his  right,  and  ihkt  failing  to  do  so^ 
judgment  must  go  against  him,  has  been  frequently  recognized:  People  v. 
Utica  Ins.  Co,,  15  Johns.  358;  People  v.  Thompson,  21  Wend.  252;  S.  C,  23 
Id.  567,  589;  People  v.  Pease,  27  N.  Y.  63;  see  also  Kyd  on  Corporations^ 
399;  Cole  on  Quo  Warranto,  221." 

The  defendant  must  either  disclaim  or  justify.  He  cannot  plead  either  not 
guilty  or  non  usurpamL  If  he  disclaims,  the  people  are  at  once  entitled  to 
Judgment;  if  he  justifies,  he  must  set  out  his  title  specifically.  It  is  not 
enough  to  allege  generally  that  he  was  duly  elected  or  appointed  to  the 
office,  but  he  must  state  particularly  how  he  was  elected  or  appointed.  He 
must  show  on  the  face  of  the  plea  that  he  has  a  valid  title  to  the  office. 
The  people  are  not  bound  to  show  anything.  The  information  calls  upon 
the  defendant  to  show  by  what  warrant  he  exercises  the  functions  of  the 
office;  and  he  must  exhibit  good  authority  for  so  doing  or  the  people  wiU 
be  entitled  to  a  judgment  of  ouster.  In  fine,  the  law  imposes  upon  him 
the  burden  of  proving  such  grant,  authority,  election,  or  appointment  aa 
invests  him  with  the  legal  right  to  the  office  or  franchise  in  question:  High 
on  Extraordinary  Legal  Remedies,  sees.  652,  712;  Cole  on  Criminal  Informa- 
tions, 210-212;  Angell  and  Ames  on  Corporations,  sec.  756;  Bull.  N.  P.  207, 
211;  Com.  Dig.,  tit  Quo  Warranto,  C,  4;  9  Coke,  24;  2  Sel.  N.  P.  339;  State 
V.  Asldey,  1  Ark.  514;  State  v.  Harris,  3  Id.  570;  S.  C,  36  Am.  Dec  467; 
State  V.  Oleason,  12  Fla.  266;  Clark  v.  People,  15  BL  217;  People  v.  lOBs,  2 
Mich.  348;  People  v.  Utica  Ins.  Co.,  15  Johns.  358;  S.  C,  8  Am.  Dec  243; 
People  V.  Thacher,  55  N.  Y.  525;  S.  C,  14  Am.  Rep.  312;  note  to  People  v. 
Rensselaer  etc  R,  R,  Co.,  30  Am.  Dec.  52,  and  cases  there  cited.    In  People  v. 
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JOdgley,  21  OL  67,  Mr.  Justice  BreeM,  in  deliTering  tho  opinion  of  the  oonrt» 
•ays:  "Hie  nsoal  object  of  an  information  of  this  nature  is  to  call  in  question 
the  defendant's  title  to  the  office  or  francliiae  claimed  and  exercised  by  him, 
l>ocanae  of  some  alleged  defect  therein,  as,  for  instance,  that  at  the  time  of  the 
election  he  was  disqualified  to  be  elected,  or  that  the  election  itself  was  void 
or  irregulsf,  or  that  the  defendant  was  not  duly  elected  or  not  duly  ap- 
pointed, or  that  he  has  not  been  duly  sworn  in  or  otherwise  unlawfully  ad- 
mitted, or  that  he  has  since  become  disqualified  and  yet  presumes  to  act.     A 
defective  title  is  understood  to  be,  and  is  in  contemplation  of  law,  the  same 
as  no  title  whatever;  and  a  party  exercising  an  office  or  franchise  of  a  public 
nature  is  considered  as  a  mere  usurper,  unless  he  has  a  good  and  complete 
titlo  in  every  respect.    This  court  has  decided  that  the  people  are  not  re- 
quired to  show  anything.     The  entire  onua  is  on  the  defendant,  and  he  must 
ahow  by  his  plea  and  prove  that  he  has  a  valid  title  to  his  office.     He  must 
aet  out  by  what  warrant  he  exercises  the  functions  of  the  office,  and  must 
ohow  good  authority  for  so  doing,  or  the  people  will  be  entitled  to  judgment 
of  ouster:  Clark  v.  People  ex  reL  Crane,  15  111.  217.     The  information,  how- 
ever, must  allege  that  the  party  against  whom  it  is  filed  holds  and  ex- 
ecutes some  office  or  franchise,  describing  it  so  that  it  may  be  seen  the  case  is 
within  the  statute."    And  in  People  y.  Pease,  30  Barb.  591,  Allen,  J.,  says: 
"As  the  name  of  the  writ  from  which  the  action  derives  its  name  and  takes 
its  peculiar  characteristics  indicates,  it  is  a  proceeding  in  which  the  defendant 
is  called  upon  to  show  his  warrant  for  exercising  the  duties  of  the  office  or 
other  franchise  which  he  claims;  and  unless  he  pleads  that  he  did  not  use  the 
office,  or  sets  up  some  matter  in  avoidance  of  the  writ,  upon  the  trial  of  the 
action  the  onus  probandi  lies  upon  the  defendant,  who  must  prove  his  title  to 
the  office:  Cole  on  Quo  Warranto,  221.    The  mere  right  to  the  office  is  tried, 
and  not  the  use  under  color  of  right,  which  would  be  sufficient  ordinarily  to 
establish  the  right  of  the  incumbent  when  collaterally  questioned,  and  the  de- 
fendant must  rely  on  the  strength  of  his  own  title.    The  only  valid  title  to 
an  elective  office  rests  upon  the  choice  of  the  electors,  expressed  in  the  pre- 
scribed method.    Ko  person  can  claim  to  be  chosen  to  an  elective  office  who 
has  not  received  the  votes  of  a  majority  of  those  qualified  to  vote,  and  who 
have  voted  at  the  election.    He  who  is  called  upon  to  make  title  to  an  office 
under  an  election  must,  in  some  way,  prove  this  or  he  will  be  ousted." 

Nor  can  the  defendant  plead  that  the  relator  is  not  entitled  to  the  office. 
This  is  no  answer  to  the  information.  He  must  show  that  he  is  rightfully 
in  office,  or  the  state  is  entitled  to  judgment:  Clark  v.  People,  15  III.  217. 
The  information  need  not  show  title  in  the  state  to  the  franchise  in  question: 
People  V.  UUea  Ins.  Co.,  15  Johns.  358;  S.  C,  8  Am.  Dec.  243.  Nor  is  the 
state  botmd  to  show  a  demand  for  the  office,  or  to  establish  any  fact  save 
such  as  may  be  tendered  by  replication,  and  put  in  issue  by  rejoinder  or  other 
plea:  Stale  v.  McDiamdd,  27  Ark.  176;  High  on  Extraordinary  Legal  Rem- 
edies, sec.  712. 

De  Facto  Officers.  —  Possession  in  this  proceeding  is  not  evidence  of  right, 
and  though  the  acts  of  an  officer  de  fado  are  valid  as  to  third  persons,  and 
his  title  cannot  be  inquired  into  collaterally,  in  a  quo  warranto  proceeding 
the  burden  is  upon  him  of  showing  that  his  possession  is  a  legal  and  a  right- 
ful one,  and  he  cannot  rely  upon  a  merely  colorable  title,  since  the  aim  of 
the  proceeding  is  to  test  the  legality  of  the  defendant's  title,  and  a  legal  title 
therefore  he  must  aver  and  prove:  People  v.  BartteU,  6  Wend.  422;  People  v. 
Anthony,  6  Hun,  142;  People  v.  Thacher,  55  N.  Y.  525.  But  in  Vermont  it 
is  held  that  if  the  defendant  is  in  the  possession  of  an  office,  the  presump- 
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tioQ  iiy  that  he  was  regolarly  elected;  and  the  relator,  bang  boond  to  inak* 
oat  hii  case  against  the  defendant,  has  the  affirmative  of  the  inae:  Stacle  t. 
Hunion,  28  Vt.  694. 

RuLB  Samb  undkr  Various  Forms  ov  Proobsdino.  — The  rule  aa  to  tfao 
burden  of  proof  remains  the  same  nnder  the  writ  of  qtto  warrania,  nnder.tho 
infomurtion  in  the  nature  of  the  writ  of  quo  warranto,  and  nnder  the  **  action  " 
whioh  is  snbstitated  in  some  states.  Whatever  the  form  of  the  proceeding, 
its  object  and  purpose  are  still  nnchanged,  and  though  the  forms  ot  procedure 
may  be  altered,  the  position  of  the  defendant  and  the  rules  of  evidenoe  and 
the  presumptions  of  law  and  fact  remain  the  same:  People  v.  TTuxeher,  66 
K.  Y.  629;  People  ▼.  Peaae,  90  Barb.  691;  and  the  principal  case. 

DbFBRDAKT  OANNOT  RbLY  upon  PrBSUMFTION  ov  CONTZNXrANCB  OF  QUAU* 

nCATiONS.  The  rule  placing  the  burden  of  proof  upon  the  defendant  in  qua 
vxirranio  proceedings  has  been  carried  still  further,  and  it  has  been  held  that 
the  defendant  must  show,  not  only  his  title  to  the  office  or  franchise  in  con- 
troversy, but  also  that  he  must  aver  and  prove  the  oontinued  eziatence  of 
every  qualification  necessary  to  the  enjoyment  of  the  office.  It  is  not  suffi- 
cient, it  is  said,  to  state  the  existence  of  the  qualifications  necessary  to  the 
appointment  and  rely  on  the  presumption  of  their  continuance,  for  the  law 
makes  no  such  presumption  in  his  favor:  People  v.  MctyworTn^  6  Mich.  148; 
State  V.  Beecher,  15  Ohio,  723. 

Whbn  Burden  or  Proov  Shots — Frbsumfi'ions  in  Favor  ov  Bjesfond- 
■NT. — After  the  defendant  has  made  proof  in  support  of  his  title,  as,  for 
example,  that  he  was  declared  elected  by  the  proper  officers,  or  appointed  by 
the  proper  authority,  the  burden  of  proof  shifts,  and  the  relator  in  reply  may 
show  fraud,  etc.,  aliunde:  Cole's  Criminal  Information,  part  1,  221,  222.  And 
with  regard  to  the  sufficiency  of  proof,  and  its  effect  in  shifting  the  burdim, 
there  are  certain  presumptions  which  operate  in  favor  of  the  respondent. 

CertyiccUe  qf  Election  Officers  Prima  Fade  Bvidenee,  — In  a  proceeding  of 
quo  vxaranio,  the  certificate  of  the  proper  officers  is  prima  fade  evidence  of 
election  to  a  public  office.  But  the  certificate  and  the  returns  upon  whidi 
it  IS  based  are  open  to  inquiry,  and  the  returns  will  be  conected  or  set  aside 
so  far  sa  they  are  shown  to  be  erroneous,  if  necessary  to  promote  the  ends  of 
justice:  PeopU  v.  ThMhtr^  65  K.  Y.  525;  S.  C,  14  Am.  Bep.  312.  So,  since  the 
statutes  of  the  state  of  New  York  concerning  the  elections  of  wardens  and 
vestrymen  in  the  Protestant  Episcopal  Church  make  the  rector  both  the 
presiding  and  returning  officer,  his  certificate  of  election  will  furnish  pre- 
sumptive evidence  of  the  right  of  the  party  receiving  it  to  hold  the  offioe  and 
exercise  its  functions:  People  v.  LaeosU^  37  N.  Y.  192.  And  furthermore,  if 
the  statute  does  not  provide  for  any  formal  written  certificate  of  election  to 
a  particular  office,  the  result  of  the  canvass  made  by  the  inspectors  of  the 
election,  and  declared  by  such  inspectors,  is  prima  fade  '^itooi  of  the  election 
of  the  person  so  appearing  to  have  been  elected:  StaJl^  v.  Norton^  46  Wis.  332. 
The  certificate  is,  however,  prima  fade  evidence  only,  notwithstanding  it  may 
be  conclusive  of  the  election  in  a  controversy  arising  collaterally  or  between 
the  party  holding  the  office  and  a  stranger;  for  a  proceeding  between  the 
people  and  the  party  to  impeach  it  is  a  direct  proceeding,  and  it  is  the  will  of 
the  electors,  and  not  the  certificate,  which  establishes  the  right  to  the  office: 
People  V.  Cooik^  8  N.  Y.  68;  S.  C,  59  Am.  Dec.  451,  and  note  471;  and  see 
PeopU  V.  Thaehtr,  56  N.  Y.  625;  a  C,  14  Am.  Rep.  312.  But  the  party 
who  seeks  to  reject  the  certificates  of  the  canvassers  sa  irregular  must  show 
that  the  votes  were  unduly  canvassed,  or  that  some  facts  exist  which  show 
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that  the  certificate  does  not  truly  state  the  result  of  the  popular  wQL  It  it 
■ot  enough  for  him  to  show  that  the  board  was  not  regularly  oonstituted, 
and  the  poU-lists  were  not  compared,  or  that  other  irregularities  intervened, 
provided  no  illegil  votes  were  received  and  no  legal  votos  were  rejected: 
People  V.  Cook,  nspra.  The  presumption  is  also  in  favor  of  the  action  of  a 
board  of  supervisors  in  removing  an  office:  State  v.  Prince,  45  Wis.  610l 

CitieeiMAqa.  — The  record  of  naturalization  of  an  alien  imports  verity,  and 
is  not  impeachable  collaterally:  People  v.  McChwan,  77  IlL  64G.  "It  seoms 
dear,"  said  the  courts  in  this  case,  "both  on  principle  and  authority,  that  a 
record  of  naturalization,  made  by  a  court  of  competent  junsdiction,  cannot 
be  impeached  in  a  collateral  proceeding  by  showing  that  the  preliminary 
steps  required  by  law  have  not,  in  fact,  been  taken.  It  is  upon  the  principle 
that  sndi  a  recootl,  like  any  other  judgment  of  a  court,  affords  competent 
evidence  of  its  own  validity.*' 

Furthennore,  when -an  alien-bom  person  votes  at  an  election,  the  pre- 
sumption that  he  is  not  entitled  to  vote,  arising  from  the  fact  of  his  being 
alien  bom,  in  not  sufficient  to  exclude  his  vote  on  a  contest;  but  tbe  pre- 
sumption will  be  that  he  voted  legally.  The  presumption  of  law  against 
the  commission  of  a  crime  will  overcome  the  one  against  his  right  to  vote 
arising  from  the  fact  of  his  foreign  birth:  Beardstown  v.  Virginia,  76  III.  35 
(bill  in  chancery  to  contest  an  election).  In  delivering  the  opinion  of  the 
court  in  this  case,  Sheldon,  J.,  said:  "As  the  negative  allegation  here  in- 
volved a  charge  of  crime,  -^  one  voting  without  qualification  at  such  an  elec- 
tion being  liable  to  punishment  in  the  penitentiary,  —  it  was  necessary  to 
prove  that  those  giving  the  votes  in  question  were  not  legal  voters.  The 
presumption  that  they  were  not,  arising  from  the  fact  of  being  alien  bom, 
we  think,  was  not  sufficient,  but  that,  they  having  voted,  the  presumption 
would  be  that  they  had  voted  legally,  and  not  committed  a  crime;  and  this 
presumption  of  law  against  crime  would  overcome  the  former,  and  it  would 
be  necessary  to  rebut  such  counter  and  stronger  presumption  by  some  posi« 
tive  evidence  to  establish  the  negative.  Full  and  conclusive  proof,  however, 
where  a  party  has  the  burden  of  proving  a  negative,  ia  not  required;  but 
even  vague  proof,  or  such  as  renders  the  existence  of  the  negative  probable, 
is  in  some  cases  sufficient  to  change  the  burden  of  proof  to  the  other  party: 
People  V.  Peaee,  27  N.  Y.  45;  8.  C,  84  Am.  Dec  242;  CommonweaUh  v.  Bred- 
fwd^  9  Met  268;  1  GreenL  Ev.,  sec  268." 

But  whore  a  voter  has  been  proved  to  have  been  alien  bora,  and  there  is 
prima  fade  evidence  that  he  has  not  become  a  citizen  by  naturalization  or 
otherwise,  the  burden  of  showing  that  he  has  become  a  citizen  is  cast  upon 
the  party  who  desires  to  retain  the  vote;  and  in  the  absence  of  such  proof, 
the  vote  will  be  disallowed:  PeapU  v.  Pease,  27  N.  Y.  45;  S.  C,  84  Am.  Dec 
242,  and  note  268-274,  on  "contesting  elections  because  of  illegal  votes, 
evidence  admissible  to  show  what  votes  are  illegal  and  for  whom  they  were 
cast,  and  power  to  compel  unqualified  voter  to  disclose  for  whom  he  voted. " 

So  when  a  person  of  foreign  birth,  who  was  a  minor  when  he  came  to  this 
country,  testified  that  he  had  never  been  naturalized,  and  did  not  k<Qow  that 
his  father  had  been,  the  court  held  that  this  afforded  prima  fade  evidence 
that  such  person  was  not  entitled  to  vote,  notwithstanding  he  had  voted: 
BeardUaum  v.  Virginia,  76  111.  35. 

BuRBSN  u  ON  RiLATOR  Claimino  Titlb  TO  pRovs  It.  When  the  pro- 
ceeding is  in  the  name  of  the  people  or  the  state  on  the  relation  of  the  at- 
torney-general, the  burden  of  proving  his  title  is  on  the  respondent.  But 
when  the  proceeding  ib  on  the  relation  of  a  person  who  claims  that  the  title 
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to  the  office  is  in  himself,  while  the  burden  is  still  upon  the  respondent  to 
pro^e  his  own  title,  and  if  he  fails,  judgment  of  amotion  may  be  rendered 
against  him,  the  relator  most  establish  his  own  title,  and  the  burden  of  proof 
is  so  far  forth  upon  him  if  he  would  have  the  judgment  also  in  favor  of  him- 
self: People  y.  Lacoste,  37  K.  Y.  192;  MUler  v.  EngUih,  21  K.  J.  L.  317;  Siata 
T.  Norton,  46  Wis.  332;  and  see  People  v.  Bobaon,  1  Benio,  579,  and  cases 
<iited;  People  v.  Tieman,  8  Abb.  Pr.  359;  People  ▼.  Kostrand,  46  K.  Y.  375, 
382.  And  the  failure  of  the  defendant  to  prove  his  title  does  not  establish 
that  of  the  relator,  for  upon  that  issue  the  plaintiff  has  the  affirmative,  and 
the  burden  is  upon  him  to  maintain  it:  People  v.  Thacher,  55  Id.  625.  In  de- 
livering the  opinion  of  the  court  in  this  case,  Andrews,  J.,  said:  "  The  people 
are  here  the  ultimate  source  of  the  right  to  hold  a  public  office;  and  now,  as 
heretofore  when  the  right  of  a  person  exercising  an  office  is  challenged  in  a 
direct  proceeding  by  the  attorney-general,  the  defendant  must  establish  his 
title,  or  judgment  will  be  rendered  against  him.  It  results  from  these  con- 
siderations that  the  defendant,  in  order  to  have  judgment  in  his  favor,  was 
required  to  prove  that  he  was  elected  to  the  office  of  mayor  at  the  election 
held  in  April,  1872.  The  possession  of  the  office  was  not  in  this  action  evi- 
dence of  his  right.  The  burden  was  upon  him  to  show  by  affirmative  evidence 
that  his  possession  was  a  legal  and  rightful  one.  But  a  failure  on  his  part  to 
prove  his  title  to  the  office  would  not  establish  that  of  the  relator.  Upon 
the  issue  of  the  relator's  title,  the  plaintiffs  held  the  affirmative,  and  the  onue 
proband*  was  upon  them  to  maintain  it.  Judgment  in  the  action  might  have 
been  rendered  against  the  defendant  without  adjudging  that  the  title  to  the 
office  was  in  the  relator  ":  Id.  529.  Nor  is  it  any  answer  to  the  information 
that  the  relator  is  not  entitled  to  the  office.  "The  defendant  must  show 
that  he  is  rightfully  in  office,  or  the  people  are  entitled  to  judgment  against 
him  ":  Clark  v.  People,  15  111.  217. 

Therefore,  where  one  seeks  to  establish  by  quo  toarranto  his  title  to  the  office 
of  clerk  of  one  of  the  district  courts  of  the  city  of  New  York  by  virtue  of  an 
appointment  from  the  justice  thereof,  he  must  prove  that  the  person  by 
whom  the  appointment  was  made  was  lawfully  entitled  to  the  office  of  justice. 
The  fact  that  it  was  made  by  one  who  claimed  to  be  and  was  then  acting  as 
such  justice,  but  who  had  subsequently  been  ousted  therefrom,  was  not  suffi- 
cient: People  V.  Anthony,  6  Hun,  142.  So  in  People  v.  Laeoste^  37  N.  Y.  194, 
it  is  said:  "The  relators,  in  order  to  succeed  in  this  action,  must  establish 
by  competent  evidence  that  at  the  election  they,  instead  of  the  defendants, 
were  duly  elected.  The  burden  is  upon  them.  They  must  prove,  not  only 
that  illegal  votes  were  cast  for  the  defendants,  but  also  that  if  the  illegal 
votes  were  deducted,  the  defendants  had  not  received  a  majority.  In  other 
words,  it  was  incumbent  on  the  relators  to  show  that  the  defendants,  who 
held  the  certificate  of  election,  and  who  were  in  possession  of  the  office,  re- 
•ceived  less  than  a  majority  of  the  votes  of  the  duly  qualified  electors  voting 
at  the  election."  But  when  a  prima  /ode  case  is  made  out  by  the  relator, 
and  there  is  a  failure  of  proof  on  the  part  of  the  defendant  to  defeat  it^  it  is 
proper  for  the  court  to  direct  a  verdict  for  the  plaintiff.  And  to  render  the 
direction  erroneous,  it  must  be  shown  that  a  controverted  question  of  fact 
was  decided  by  the  judge:  People  ▼.  Cook,  8  N.  Y.  67,  S.  C,  59  Am.  De&  46, 
affirming  S.  C,  14  Barb.  259. 

It  is  not  necessary  for  the  relator  to  set  forth  his  title  to  the  office  in  order 
to  sustain  the  information  against  a  demurrer,  provided  the  pleadings  show 
a  good  cause  of  action  in  favor  of  the  state:  Stale  v.  Palmer,  24  Wis.  63. 
And  an  allegation  that  the  relator,  by  virtue  and  warrant  of  due  and  regular 
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«leotiaiiy  is  in  law  and  in  right  entitled  to  hwre,  hold,  and  e»eroiia  nid  office 
is  sufficient^  withcmt  setting  oa|  the  title  speoifioally:  PmtpU  ▼.  MUea^  2  Mioh. 
34a  Bat  see^  confni,  State  ▼.  Boai,  46  Mo.  628;  end  see  also  the  note  to 
People  ▼.  Benatelaer  etc  R.  R.  Co,,  90  Am.  Dea  61. 

CoiiFORATiONs  AND  CoRFORATX  Ofiicers.  —  "  As  regards  the  title  neose- 
sary  to  be  shown  by  the  prosecntor  in  order  to  support  the  inf  armation,  a 
distinction  is  taken  between  cases  affecting  merely  private  rights,  where  the 
proceedings  are  instituted  in  behalf  of  a  private  citizen,  and  cases  affecting 
public  interests,  where  the  people  are  the  real  as  well  as  nominal  prosecntor. 
For  example,  where  the  object  of  the  information  ia  to  remove  respondents 
from  certain  corporate  officee  of  which  they  are  incumbents,  it  is  necessary 
that  the  relators  show  a  title  in  themselves  before  they  can  properly  inquire 
by  what  authority  the  respondents  exercise  their  office  or  franchiBe,  and  a 
ffldlure  to  show  such  title  is  fatal  to  the  application  **:  High  on  Extraordinary 
Legal  Remedies,  sec.  652,  citing  MUler  v.  EngUeh,  21  K.  J.  JL  317.  <*  And 
it  would  seem,"  continues  Mr.  High,  "that  an  information  would  not  be 
allowed  in  behalf  of  one  corporator  against  another,  on  the  ground  of  a  defect 
or  title,  which  applies  equally  to  the  relator,  or  to  those  under  whom  he 
claims,  even  though  he  has  been  for  many  years  in  the  uninterrupted  enjoy- 
ment of  his  franchise  ":  Id.,  citing  King  v.  Cudiipp,  6  Term  Rep.  603;  Gng  v. 
Cowell,  6  DowL  &  R.  336.  So,  also,  in  the  principal  case  the  court  held  that 
the  burden  of  proof  was  upon  the  relator. 

If,  however,  the  proceeding  sgainst  a  corporation  is  founded  on  an  alleged 
usurpation  of  power,  and  is  instituted  by  the  state,  and  not  on  the  relation 
•of  a  private  person,  the  burden  of  proof  is  on  the  defendant  to  disclaim  or 
justify,  and  the  state  is  not  bound  to  make  affirmative  proof.  In  such  case 
the  burden  in  upon  the  respondent  to  show  titie,  and  if  the  title  relied  upon 
in  defense  be  incomplete,  the  state  or  "the  people,"  as  the  case  may  be,  are 
entitied  to  judgment:  People  v.  ITtioa  Ins.  Go.,  15  Johns.  358;  S.  C,  8  Am. 
Dec.  243;  Stale  v.  Harrie,  8  Ark.  570;  S.  C,  36  Am.  Dec.  460;  Angell  and 
Ames  on  Corporations,  sec  756.  And  when,  in  such  a  proceeding/a  presi- 
dent of  a  corporation  is  defendant,  he  must  show  the  existence  of  the  cor- 
poration, that  he  is  possessed  of  the  qualifications  required  by  law  of  the 
incumbont  of  the  office  of  president  thereof,  and  that  he  is  the  presidents 
StaU  V.  Harris,  3  Ark.  570;  S.  C,  36  Am.  Dec.  460;  but  he  need  not  show 
that  the  several  members  of  the  different  boards,  by  the  election  of  which  he 
derives  titie,  were  either  citizens  of  the  state,  or  stockholders  or  directors 
de  Jure,  but  only  that  in  each  instance  there  was  a  board,  acting  under  color 

0  f  a  legal  right,  and  in  every  res]^ect  legally  competent  to  make  the  election. 
If  there  was  any  incapacity,  disqualification,  or  want  of  qualification  in  the 
board,  the  state  must  show  it.  The  law  presumes  those  who  act  in  such  ca- 
pacities, under  color  of  right,  as  possessed  of  every  requisite  qualification, 
and  that  their  acts  are  authorised  and  valid  until  the  contrary  appears:  Id.; 
and  see  the  principal  case.  In  pleading  an  election  to  the  office  of  director 
by  the  stockholders  of  a  corporation,  however,  defendant  must  show  that  the 
election  was  held  agreeably  to  law,  and  in  conformity  with  and  in  pursuanoi 

01  the  ordinances  and  regulations  of  the  governing  board  of  the  corporation, 
and  that  at  such  election  he  received  a  majority  of  the  legal  votes  cast;  and 
if  his  claim  is  by  virtue  of  an  election  l»y  the  board  of  directors,  to  supply 
a  YmoKoey  therein,  he  must  show  the  eTistenoe  of  a  board  competent  to  electa 
and  that  a  vaoancy  existed  therein,  and  how  such  vaoanoy  arose^  and  his  sab* 
•eqoent  elsetion:  StaU  v.  Harris,  wpra. 

Ax.  Dae  Vol.  C— IS 
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ABANSoincxiiT  AND  FosTBiT(7BX.  — If  a  OQrpofratioii  is  ahown  to  hara  bemi 
onoe  in  ezisienoe^  its  oontiimaiioe  is  presnm^  until  tho  oontrsiy  is  shown: 
Angell  sod  Ames  on  Corporations,  sea  756;  People  ▼.  Ma$ihaUan  Cbu,  0  Wend. 
S51,  378.  So  when  the  pleadings  admit  that  the  parties  owning  a  toU-road 
franchise  have  a  good  title,  and  the  proceeding  to  have  the  franchise  forfeited 
is  baaed  solely  upon  a  claim  of  abandonment  Or  forfeitore,  the  afi^rmatiTe  of 
the  issae  and  the  burden  of  proof  is  on  the  state.  **  The  general  rule  in  cases 
of  this  character  is,  that  the  person  <^l*immg  the  frandusa  mnst  plead  and 
prove  a  good  title  thereto,  and  that  the  state  is  bonnd  to  prove  nothing;  bnt 
when,  as  in  this  case,  it  is  admitted  that  the  defendant  has  had  a  good  title, 
and  the  only  gronnd  of  the  proceeding  is  a  claim  of  abandonment  or  forfeit- 
ure, the  affirmative  of  the  issue  and  the  burden  of  proof  is  on  the  state. 
Proceedings  upon  quo  warranto  and  information  in  the  nature  thereof  are 
regulated  by  statute  in  this  state,  and  it  is  therein  provided  that  the  issues 
are  to  be  tried  as  in  other  civil  actions.  This  being  so^  it  foUows  that  the 
state,  like  any  other  party  relying  on  a  forfeiture  or  an  abandonment^  must 
prove  its  case  '*:  SUUe  v.  Haskell,  14  Nev.  209. 

In  People  v.  FiahkUletc  Plank  Hood  Co.,  27  Barb.  445,  however,  it  is  held 
that  the  certificate  of  the  inspectors,  under  section  34  of  the  general  plank- 
road  act,  is  not  conclusive  upon  the  state  in  a  direct  proceeding  against  a 
plank-road  company  to  test  the  manner  in  which  the  road  has  been  con- 
structed,  so  as  to  estop  the  people  from  averring  and  insisting  upon  forfeit- 
ures previously  incurred.  And  in  State  v.  Beaex  Bank,  8  Vt.  489,  it  is  held 
that,  although  the  withdrawing  of  bank  stock  under  the  form  of  loans  upon 
private  security,  if  permitted  with  intent  to  reduce  the  effective  capital  be- 
low the  amount  required  by  the  charter,  is  a  violation  of  the  charter;  yet  on 
proceeding  had  by  information,  for  the  purpose  of  vacating  the  tfiarter,  it  is 
not  a  matter  of  course  that  for  tins  cause  it  will  be  declared  vacated-  The 
power  of  the  court  is  to  be  ezerciaed  in  discretion;  and  if  no  ftTisting  danger 
to  the  community  requires  it  .to  be  exercised,  the  oourt  will  decline  to  exer- 
cise it% 

Damaobs.  — No  proof  is  permissible,  either  at  common  law  or  under  the 
Wnglish  statutes,  as  to  damagea.  The  English  judgment,  if  for  relator,  is 
amotion  and  costs,  or,  if  for  respondent^  for  costs:  Cole  on  Criminal  Informa- 
tion, part  1,  236-238. 

Plkadikos  and  Pbogeedings  oh  Quo  WABiLuna.  — An  extensive  note 
upon  this  topic  is  appended  to  PeopXie  r.  Benmlaer  etc*  B.  M,  Co,,  30  Aul 
Dec  44^2. 

Removal  ov  Oitigxb  ov  CoBPOBATiONt  NeaU  t.  HiH  76  Am.  Deo.  608^ 
and  note  515. 

Persons  Actino  ab  Oitiobbs  of  ootporation  are  presumed  to  be  rightfully 
in  office:  Sangamon  etc,  B,  B,  Co,  v.  Morgan  Co.,  56  Am.  Dec  497;  Sehia  etc, 
B,  B,  Co.  V.  Tipion,  89  Id.  344.  And  a  party  claiming  under  their  acts  is 
presumed  properly  elected:  Sangamon  etc  B»  B,  Co.  r,  Morgan  Co.,  evpra. 
All  of  their  acts  are  presumed  valid  and  regular,  and  the  burden  of  proof  is 
on  the  attacking  party:  Chouteim  tm,  Co.  t.  HoUmu,  68  Mo.  608;  dtaig  the 
principal 
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Fillet  v.  Fassbtt. 

[44  MI8MUBI,  IM.) 

TEAim-itABK — Dewekbm,  — Faust  that  party  in  another  ttate  maiwifactared 
articles  and  pat  them  upon  the  market  to  compete  with  plainti£b  naing 
hia  trade-mark  is  no  defense  for  a  third  party  whom  plaintiff  seeks  to 
enjoin  from  nsing  his  trade-uiark,  nnless  plamtiff  assented  to  or  acqni* 
eeoed  in  snch  infringement  on  his  right.  In  other  words,  the  depreda* 
tiona  of  others  upon  plaintiff's  rights  is  no  ezcnse  to  defendant  for  similar 
aotsonhis  part. 

DiBPiTTBD  Tradb-mark  CANNOT  BB  Appropriatxd  by  filing  in  the  record- 
er's office  a  written  claim  thereto,  although  the  original  claimant  had 
never  filed  snch  document  for  registration. 

linsoiTRi  Statute  was  not  Designed  to  Weaken  or  Abridge  any  ex- 
isting rights,  or  any  fntnre  right,  to  a  trade-mark  which  might  he  acquired, 
or  to  legalize,  in  any  form  or  measure,  piracy  in  trade-marks. 

HiaaouRi  Statute  Requirino  Registration  ov  Trade-marks  has  no  ap-- 
plication  to  articles  made  in  another  state. 

MxBBOURi  Statute  will  not  Warrant  Approfrlation  of  Ezisting  Trad^ 
mark  by  one  party,  when  the  ownership  and  title  to  it  is  in  another. 

Tbadb-mark  mat  Consist  ov  Any  Contrivance,  design,  name,  symbol,  or 
other  thing,  which  is  adapted  to  accomplish  the  object  proposed  by  it^ 
namely,  to  point  out  the  true  source  and  origin  of  the  article  to  which 
the  mark  is  applied,  or  to  point  out  and  designate  the  dealer's  place  of 
business,  distinguishing  it  from  the  business  locality  of  other  dealers. 

Xkadb-mark  Musr  Point  out  Source  and  Origin  of  the  goods,  and  not 
be  merely  descriptive  of  the  style,  quality,  or  character  of  them. 

Br  Adoption  and  Use  ov  Trade-mark,  the  party  claiming  it  acquires  a 
property  interest  therein  which  the  courts  will  protect. 

When  Plaintipf's  Article  is  not  Conspicuously  Known  by  the  device 
which  surrounds  the  name,  the  whole  of  which  constitutes  the  trade* 
mark,  but  by  the  name  itself,  the  adoption  of  such  name  for  an  article 
manufactured  by  another  is  an  infringement  of  the  former's  right,  for  if 
the  name  as  used  was  calculated  to  mislead,  the  intention  to  deceive  ia 
inferred. 

ImxATioK  OP  Trade-mark  to  Constitute  Inpringement  need  not  be 
exact  or  perfect.  It  may  be  limited  or  partial,  nor  is  it  requisite  that 
the  whole  should  be  pirated,  nor  is  it  necessary  to  show  that  any  one 
has  in  fact  been  deceived,  or  that  the  party  complained  of  made  the 
article;  nor  is  it  necessary  to  show  intentional  fraud;  and  if  the  oourt 
sees  that  plaintifTs  trade-mark  is  simulated  in  such  manner  as  to  deceive 
patrons  of  his  business,  the  piracy  will  be  checked  by  injunction. 

The  opinion  contains  the  facts. 

Charles  Le  R.  MosSy  for  the  appellants. 

S.  S.  Boydy  for  the  respondent. 

By  Court,  Currieb,  J.  In  1851,  the  plaintiff  employed  N. 
8.  Vedder,  an  extensive  stove-pattern  maker  of  Troy,  New 
York,  to  design  and  construct  for  him  a  set  or  series  of  oook- 
fng-stove  patterns.    The  patterns  were  made  as  ordered,  and 


276  FiLLEY  V.  Fabsett.  [Missouri, 

iQ  a  form  which  resulted  in  the  production  of  a  cooking-stove 
of  a  new  and  improved  interior  arrangement  and  construction, 
for  which  Vedder  obtained  letters  patent,  which  he  assigned 
to  the  plaintiff.  The  plaintiff  originated  and  applied  to  the 
stove  the  name  *' Charter  Oak,"  which  was  so  formed  upon  the 
patterns  as  to  produce  the  name  upon  the  manufactured 
article,  in  combination  with  a  sprig  of  oak  leaves.  The  name 
and  device  was  employed  to  distinguish  and  designate  cook- 
ing-stoves of  the  plaintiff's  manufacture.  The  manufacture 
and  sale  commenced  the  following  year,  and  has  been  followed 
up  continuously  ever  since,  the  sales  from  1852  to  1867,  both 
years  inclusive,  amounting  to  119,226.  These  stoves  were 
distributed  broadly  through  the  western  and  southern  country, 
and  appear  to  have  been  highly  popular  and  successful. 

The  testimony  shows  that  stoves  are  usually  known  in  the 
trade  by  their  distinctive  names  and  designations,  such  as 
"  Excelsior,"  "  Climax,"  "  Empire,"  "  Charter  Oak,"  etc.;  and 
that  they  are  advertised  and  bought  and  sold  by  such  names 
and  designations;  that  when  a  stove  is  favorably  received,  and 
acquires  popularity  in  the  market  and  with  those  who  use  it, 
the  peculiar  name  by  which  it  is  known  and  distinguished 
becomes  a  matter  of  importance  to  the  manufacturer,  and  of 
great  value  to  him  in  the  prosecution  of  his  business.  The 
extent  of  the  plaintiff's  sales  of  his  "  Charter  Oak  "  cooking- 
stove  indicates  its  reputation  and  popularity,  and  the  conse- 
quent value  to  him  of  the  name  by  which  it  was  known. 

But  the  answer  denies  that  the  plaintiff  first  appropriated 
and  used  that  name  in  such  connection  as  indicating  the 
source  and  origin  of  the  article  to  which  it  was  applied,  and 
denies  that  his  use  of  it  has  been  either  exclusive  or  uninter- 
ruptedly continuous,  and  avers  that  the  contrary  of  all  this  is 
true.  Upon  these  issues  a  large  mass  of  testimony  was  taken, 
from  which  the  following  facts  are  deduced:  1.  That  the 
plaintiff's  appropriation  of  the  name  **  Charter  Oak,"  as  al- 
ready detailed,  was  prior  in  point  of  time  to  any  similar  use 
of  that  name  by  any  other  parties.  The  testimony  is  clear 
and  entirely  satisfactory  on  this  point.  2.  That  notwithstand- 
ing such  appropriation  by  the  plaintiff,  different  manufacturers 
in  Cincinnati,  and  in  that  region,  at  different  times  subse- 
quently to  1852,  applied  the  same  name  to  cooking-stoves  of 
their  manufacture,  but  without  the  consent  of  the  plaintiff  in 
any  instance,  and  without  his  knowledge,  except  in  two  in- 
stances.   The  first  of  these  two  occurred  in  1854,  and  was  at 
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ODce  checked  by  the  plaintiff,  and  abandoned  by  the  Cincin- 
nati manufacturer  on  being  apprised  of  the  plaintiff's  rights. 
The  other  is  that  of  the  manufacture  of  the  stoves,  the  sale  of 
which,  with  the  plaintiff's  alleged  trade-mark  upon  them,  is 
sought  to  be  enjoined  by  this  suit;  and  the  suit  was  com^ 
menced  immediately  after  the  facts  came  to  the  knowledge  of 
the  plaintiff.  3.  That  J.  S.  &  M.  Peckham,  of  Utica,  Oneida 
County,  New  York,  manufactured  in  Utica  a  "  Charter  Oak  " 
oooking-stove,  from  1852  to  1857,  and  then  abandoned  it,  and 
never  after  resumed  the  manufacture  of  that  particular  stove. 
The  Peckhams  purchased  their  patterns  for  this  stove  of  said 
N.  S.  Vedder,  Filley  consenting  to  the  sale  on  condition  that 
certain  alterations  were  first  made  in  the  patterns.  This  trans- 
action does  not  appear  to  have  included  specifically  the  right 
to  use  the  plaintiff's  trade-mark,  nor  does  it  appear  that 
Filley  was  ever  made  aware  that  the  purchasers  in  fact  uped 
it.  The  design  of  the  stove  was  patented,  and  the  transaction 
with  the  Peckhams  involved  the  granting  to  them  the  right  to 
manufacture,  in  Oneida  County,  its  patented  features;  that, 
with  the  right  to  sell  in  a  defined  territory,  would  seem  to 
have  constituted  the  inducement  to  the  purchase  of  these  pat- 
terns, rather  than  others.  The  particular  name  which  the 
plaintiff  had  originated  for  the  stove  which  he  proposed  ta 
make  does  not  appear  to  have  be^  mentioned  in  the  nego- 
tiations with  the  Peckhams,  or  to  have  been  in  the  minds  of 
the  parties.  It  ought  not;  therefore,  to  be  inferred  from  the 
mere  permission  granted  to  Vedder  to  sell  the  modified  pat- 
terns that  the  plaintiff  licensed  or  sold  out  the  use  of  his 
trade-mark,  particularly  in  a  contest  with  third  parties;  the 
Peckhams  themselves  disavowing  all  right,  claim,  or  interest 
in  the  trade-mark,  either  as  originators  or  purchasers.  4.  That 
the  plaintiff's  use  of  the  trade-mark  claimed  by  him  has  been 
oontinuouB  and  uninterrupted  since  its  first  adoption  by  him 
to  the  present  time. 

The  fact  that  parties  in  Cincinnati  or  elsewhere  manufac- 
tured *'  Charter  Oak  "  stoves,  and  sent  them  into  the  market 
to  compete  with  the  plaintiff's  manufactures,  in  no  way  aids 
the  defense,  unless  it  appears  that  the  plaintiff  assented  to  or 
acquiesced  in  such  infringements  upon  his  rights;  and,  as 
already  indicated,  there  is  nothing  in  the  case  to  establish  a 
dedication  or  abandonment  to  the  public,  on  the  part  of  the 
plaintiff,  of  his  supposed  rights  of  property  in  the  alleged 
trade^mark.     There  is  no  testimony  having  that  tendency. 
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except  the  transaction  with  the  Peckhams,  and  that  is  insuffi- 
cient. In  Oillott  V.  Esterbrook,  47  Barb.  455,  it  appeared  that 
an  imitation  of  the  plaintiff's  mark  had  been  in  use  for  many 
years,  and  that  for  twenty  years  he  had  issued  printed  '^  can- 
tions  "  to  the  public  on  the  subject,  implying  knowledge,  on 
his  part,  of  such  use;  but  that  was  held  no  acquiescenoe, 
although  the  plaintiff  had  neglected  to  institute  proeecutionB. 

The  depredations  of  others  upon  plaintiff's  rights  furnish 
110  excuse  to  the  defendants  for  similar  acts  on  their  part.  It 
is  rather  an  aggravation  to  the  plaintiff  that  others  have  also 
injured  him,  and  courts  have  not  shown  any  disposition  to 
encourage  that  line  of  defense.  Woodbury,  J.,  in  Taylor  v. 
Carpenter,  2  Wood.  &  M,  8,  held  this  language:  "  There  is 
something  abhorrent  in  allowing  such  a  defense  to  a  wrong 
which  consists  in  counterfeiting  others'  marks  or  stamps,  de- 
frauding others  of  what  had  been  gained  by  their  industry 
and  skill,  and  robbing  them  of  the  fruit  of  their  good  name, 
merely  because  they  have  shown  forbearance  and  kindness." 
See  observations  of  Story,  J.,  same  case,  3  Story,  464. 

After  this  suit  was  commenced,  Rosenbaum  &  Co.,  who 
seem  to  be  the  real  parties  defending  against  the  action,  made 
an  attempt  to  appropriate  the  disputed  trade-mark  to  their 
own  use,  in  due  form  of  law,  by  filing  in  the  office  of  re* 
corder  of  deeds,  in  the  county  of  St.  Louis,  a  written  claim 
thereto,  under  the  act  of  March,  1866:  Gen.  Stats.  1865,  p. 
912.  A  certified  copy  of  the  paper  so  filed,  declaring  that 
said  Rosenbaum  &  Co.  had  adopted  '*  Charter  Oak  "  as  their 
trade-mark  for  stoves  manufactured  by  them,  was  given  in 
evidence,  and  relied  upon  as  showing  their  title  to  the  trade- 
mark as  against  Filley,  who  had  never  filed  any  such  docu- 
ment. If  this  proceeding  can  be  made  available  for  the 
purpose  intended,  it  may  be  regarded  as  an  entirely  new  and 
improved  method  of  disposing  of  trade-mark  cases,  and  of 
appropriating  the  property  of  others,  the  subject  of  such 
suits,  without  risk  or  inconvenience,  and  at  very  slight  cost. 

A  glance  at  tlie  statute,  however,  shows  that  it  was  intended 
for  no  such  purpose.  It  was  not  designed  in  the  slightest  par- 
ticular to  weaken  or  abridge  any  existing  rights,  or  any  future 
right,  to  a  trade-mark  which  might  be  acquired  in  the  usual 
way,  or  to  legalize,  in  any  form  or  measure,  piracy  in  trade- 
marks. Property  in  a  trade-mark  is  acquired  at  common  law 
only  by  appropriation  and  use,  and  then  only  of  such  names, 
words,  and  devices  as  may  be  held  to  be  adapted  to  point  out 
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the  true  source  and  origin  of  the  goods  to  which  such  marks 
are  applied.  The  statute  widens  the  range  of  selection,  and 
authorizes  the  mechanic  or  manufacturer  to  adopt  any  name 
or  device  he  pleases,  and  to  foreclose  any  controversy  on  the 
subject  by  writing  out  and  filing  with  the  recorder,  as  the  law 
provides,  an  accurate  description  of  the  name,  device,  etc., 
that  may  have  been  chosen.  But  such  paper  is  to  be  filed  in 
the  county  where  the  goods,  etc.,  are  to  be  manufactured  or 
prepared.  It  is  not  perceived  how  this  can  be  made  to  apply 
to  Rosenbaum  &  Co.'s  stoves,  which  are  manufactured  in  an- 
other state.  The  statute  has  no  application  to  the  facts  of  the 
present  litigation.  Nor  will  any  fair  construction  of  it  war- 
rant the  appropriation  by  one  party  of  an  existing  trade-mark, 
the  title  and  ownership  of  which  is  in  another  party. 

But  it  is  objected  that  the  words  "  Charter  Oak,"  with  the 
accompanying  device,  lack  the  requisite  ingredients  or  char- 
acteristics of  a  trade-mark,  and  therefore  it  is  insisted  that 
the  plaintiff  could  acquire  no  exclusive  right  to  their  use  for 
that  purpose.  The  books  are  full  of  authorities  establishing 
the  proposition  that  any  contrivance,  design,  device,  name, 
symbol,  or  other  thing  may  be  employed  as  a  trade-mark 
which  is  adapted  to  accomplish  the  object  proposed  by  it, — 
that  is,  to  point  out  the  true  source  and  origin  of  the  goods  to 
which  said  mark  is  applied,  or  even  to  point  out  and  designate 
a  dealer's  place  of  business,  distinguishing  it  from  the  busi- 
ness locality  of  other  dealers.  The  mark,  however,  must  pos- 
sess the  requisite  characteristics,  pointing  out  the  source  and 
origin  of  the  goods,  and  not  be  merely  descriptive  of  the  style, 
quality,  or  character  of  the  goods  themselves.  Thus  it  has 
repeatedly  been  held  that  where  the  name  or  device  employed 
had,  from  use  or  other  cause,  come  to  be  descriptive  of  the 
goods  manufactured  or  sold,  their  quality  and  use,  such  name 
or  device  was  ineffectual,  and  could  not  be  upheld  as  a  trade- 
mark. It  was  so  as  to  the  letters  "A.  C.  A.,"  in  the  leading 
and  famous  case  of  the  Amoikeag  Mfg.  Co.  v.  Spear j  2  Sand. 
599;  as  also  in  Stokes  v.  Landgraft,  17  Barb.  608,  and  in  vari- 
ous other  cases  cited  by  the  defendants.  But  these  authori- 
ties have  no  application  to  the  mark  claimed  by  the  plaintiff; 
for  the  name  "  Charter  Oak,"  with  the  combined  device,  in  no 
possible  view  or  application  of  them,  are  either  descriptions 
or  suggestive  of  the  style,  character,  or  qualities  of  a  cast- 
iron  cooking-stove.  In  their  natural  significancy,  import,  or 
symbolism,  or  in  the  use  made  of  them  prior  to  the  plaintiff's 
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appropriation  of  them  as  a  trade-mark,  they  were  as  far  re- 
moved as  can  well  be  imagined  froLi  ronvrying  any  socb 
application  or  meaning.  And  that  constitutes  gne  of  their 
virtues  as  a  trade-mark:  Fettridge  v.  Merchanij  4  Abb.  Tr. 
158;  Perry  v.  Truefittf  6  Beav.  66;  Coffeen  v.  Srwnton^  4  Mo- 
Lean,  616. 

The  general  rule  respecting  the  characteristics  of  trade-marks 
has  already  been  given.  The  following  names  and  designa- 
tions, among  many  others,  have  been  held  to  come  within  that 
rule:  As  pointing  to  a  hotel,  "Irving  House  *':  Howard  v.  Hen^ 
riqv^s,  3  Sand.  726;  *^  Revere  House":  Marsh  v.  BiUifigSf  7  Gush. 
322  [54  Am.  Dec.  723];  as  pointing  to  a  manufacturer  or  dealer, 
"  Cocoaine  ":  Burnett  v.  Phalon,  9  Boew.  192;  "  Howe  ":  Howe 
V.  Howe  M.  Co.y  50  Barb.  236;  "Akron,"  the  name  of  a  town: 
Newman  v.  Alvord,  49  Id.  599;  "  London  Conveyance  Com- 
pany": Knott  V.  Morgan^  2  Keen,  220;  "303,"  the  designa- 
tion of  a  particular  pen:  CriUott  v.  Esterbrookj  47  Barb.  471; 
"Bell's  Life,"  the  name  of  a  newspaper:  Clement  v.  MaddicL 
1  Giff.  98;  "  Roger  Williams  Long  Cloth  ":  Barrows  v.  Knight^ 
6  R.  L  434  [78  Am.  Dec.  452];  "Day  &  Martin":  Croft  v. 
Day,  7  Beav.  89.  The  name  and  device  selected  by  the  plain- 
tiff were  adapted  to  point  out  the  true  source  and  origin  of  the 
stoves  to  which  he  applied  them,  and  were  therefore  possessed 
of  the  requisite  characteristics  of  a  trade-mark.  By  the  adop- 
tion and  use  of  that  mark,  he  acquired  a  property  interest 
therein  which  the  courts  will  protect.  Have  the  defendanta 
invaded  the  rights  of  the  plaintiff  in  this  behalf?  The  de- 
fendants accumulated  in  the  St.  Louis  market  a  quantity  of 
the  Rosen baum  &  Co.  stoves,  with  the  name  "  Charter  Oak  " 
upon  them,  which  they  held  for  sale  as  "Charter  Oak  "  stoves. 
They  were  aware  of  the  plaintiff's  proprietorship  of  the  "Char- 
ter Oak  "  trade-mark,  and  were  proceeding  to  sell  in  defiance 
of  plaintiff's  Vights. 

In  this  condition  of  things,  the  present  suit  was  instituted, 
and  an  injunction  granted  restraining  the  defendants  from  the 
proposed  sale.  The  only  question  raised  on  this  branch  of  the 
case  is,  whether  the  use  of  the  name  "  Charter  Oak,"  separated 
from  the  other  parts  of  the  plaintiff's  mark,  amounted  to  an 
infringement  of  his  rights,  assuming  his  ownership  of  the 
name  as  a  trade-mark,  in  combination  with  the  device  of  oak 
leaves.  On  this  point  there  can  be  no  reasonable  doubt.  The 
plaintiff's  stoves  were  not  conspicuously  known  by  the  particu- 
lar device  which  surrounded  the  name  upon  them,  but  by  th» 


March,  1869.J  Fillby  v.  Fassett.  281 

name  itself.  That  was  the  conspicuous  element  in  the  mark. 
By  that  name  the  stove  was  bought  and  sold,  and  known  in 
the  western  and  southern  markets.  It  was  the  prominent^ 
essential,  and  vital  feature  of  the  plainti£f's  trade-mark. 
That  name  the  defendants  and  their  principals  appropriated 
bodily,  and  applied  it  to  their  stoves,  and  sought  to  acquire 
the  sole  and  exclusive  use  of  it  by  filing  their  claim  in  the 
recorder's  office  under  the  statute.  That  shows  their  appre- 
ciation of  the  value  of  the  name,  and  of  their  purpose,  not  only 
to  use  it  themselves,  but  to  exclude  the  originator  of  it  from 
its  use.  Granting  Filley's  exclusive  right,  there  can  be  no 
doubt  that  the  things  done  and  purposed  by  the  defendants 
were  of  injurious  tendency,  and  that  the  name  ^'Charter  Oak," 
as  employed  by  them,  was  eminently  calculated  to  mislead 
buyers  as  to  the  true  source  and  origin  of  the  stove  to  which 
the  defendants  applied  that  name.  If  the  name,  as  used  by 
them,  was  calculated  to  mislead,  the  intention  to  deceive  is  to 
be  inferred  therefrom:  Fettridge  v.  Merchant^  4  Abb.  Pr.  159; 
Crawshay  v.  ThompsoUj  4  Man.  &  G.  385. 

The  imitation  of  an  original  trade-mark  need  not  be  exact 
or  perfect;  it  may  be  limited  and  partial.  Nor  is  it  requisite 
that  the  whole  should  be  pirated.  Nor  is  it  necessary  to  show 
that  any  one  has  in  fact  been  deceived,  or  that  the  party  com- 
plained of  made  the  goods:  Amoskeag  Mfg.  Co,  v.  Spear^  2 
Sand.  607;  Clark  v.  Clark,  25  Barb.  79;  EdlesUm  v.  Vick^  2a 
Eng.  L.  &  Eq.  63,  54;  Coats  v.  Holbrook,  2  Sand.  Ch.  597. 
Nor  is  it  necessary  to  prove  intentional  fraud.  "  If  the  court 
sees  that  complainant's  trade-marks  are  simulated  in  such  a 
manner  as  probably  to  deceive  customers  or  patrons  of  hi» 
trade  or  business,  the  piracy  should  be  checked  at  once  by  in- 
junction ":  Coffeen  v.  Brunton,  4  McLean,  519;  Partridge  v. 
Mencky  2  Barb.  Ch.  103  [47  Am.  Dec.  281  ]. 

The  result  is,  that  the  judgment  of  the  circuit  court  must 
be  affirmed. 

The  other  judges  concurred. 


Subject  or  TkADB-MABSS  is  treated  in  note  to  Fmtridge  ▼.  Mmek,  47  Am. 
Deo.  284-299. 

Trads-mabx,  ov  What  mat  Con8I8t,  and  how  protected:  FaOsMurg  t. 
Ltiqff  90  Am.  Dee.  78,  and  note  90;  Boardnum  ▼.  Meridem  BrUawnia  Co,,  9^ 
Id.  270,  and  note  277. 

TsADS-iCAitK  IB  PsQnBTTy  AND  IimuroxMXRT  thereof  will  be  enjoined: 
Bradlejf  ▼.  Norton^  87  Am.  Dec.  200;  Dtrrkiger  t.  Plaie^  87  Id.  170^  and  note* 
to  thflio  caiifla- 
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Imitatioh  or  Tradb-mark,  to  Consittutb  iMFBinojaaENT,  need  not  be 
precise  copy;  bat  if  there  is  sabstantial  similarity,  so  that  the  oommnnitj 
would  be  likely  to  be  deoeiTod,  it  is  sufficient:  Bradley  ▼.  Norton^  87  Am. 
Dec.  200,  and  note  204. 

Tradb-marks  arb  Protbotbd^  not  exdnsiyely  on  the  ground  of  fraud, 
i>at  on  the  ground  of  property:  Skhmar  t.  Oakea,  10  Mo.  App.  65.  And  a 
party  who  has  appropriated  a  particular  trade-mark,  to  distinguish  his  goods 
from  other  similar  goods,  has  a  right  of  property  in  it  which  entitles  him  to 
its  exclusive  use.  This  right  equity  will  protect  from  invasioa  by  injunc- 
tion; and  if  it  is  invaded,  the  wrong-doer  is  liable  in  damages,  which  dainage 
-consists  of  the  loss  of  profits  resulting  from  the  infringfiment;  Ho&UUer  t. 
VowhiUe,  I  Dili  332,  both  citing  the  principal  case. 

Tradb-mark  must  Ponrr  our  Origin  or  ownership  of  articla  to  which 
it  is  applied,  or  it  must  designate  the  dealer's  place  of  business,  distinguish- 
ing it  from  the  business  locality  of  other  dealers:  MarahaQ  ▼.  PmlAam,  62 
Wis.  678. 

Imitation  op  Tradb-mark,  to  be  infringement,  need  not  be  exact  or  pre- 
cise; nor  is  it  necessary  to  prove  actual  fraud  in  the  imitator  to  entitle  the 
owner  to  relief  in  equity  or  damages  at  law:  MeCtmn  ▼.  AnthoHif,  21  Mo.  App. 
IK),  citing  the  principal 
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Sun  Df  Ejbotmbnt  must  Procbed  in  the  name  of  the  plaintiiFif  he  is  a  noQ- 
resident^  even  after  a  suggestion  that  he  is  insane^  as  the  ooort  haa  no 
power  to  appoint  a  guardian. 

Whbrb  Pabtt  Subd  in  Ejbotmbnt  has  both  the  poosenioii  and  a  life  estate 
in  the  property,  and  has  conveyed  it  by  mortgage  to  the  plaintiff,  ha 
cannot  retain  the  possession,  by  showing  that  when  his  cortesy  oeasesi 
the  heirs  of  his  deceased  wife  may  perhaps  be  entitied  to  ib 

MoRTOAOBB,  WITHOUT  FoRBCLOSURB  OR  Salb,  may,  after  maturity  of  tho 
obligation,  maintain  ejectment  against  the  mortgagor. 

Whbrb  Defendant  in  £jb6tment  has  Possession  and  a  life  estate  in  tha 
property,  his  heirs  cannot  be  made  parties  defendant  with  him. 

Amendment  when  Allowed. — If  facts  are  developed  upon  the  trial  that  will 
enable  the  defendant  to  impeach  the  transaction  upon  which  suit  is 
based,  or  if  he  is  taken  by  surprise  by  these  facts,  or  if  other  facts  have 
come  to  his  knowledge  since  making  up  the  issues,  or  if  any  other  good 
excuse  can  be  given  for  not  having  made  them  up,  so  as  to  admit  desired 
testimony,  he  should  be  permitted  to  amend.  But  this  is  a  matter  of 
discretion  with  the  court,  and  will  be  preenxned  to  have  been  soundly 
exercised  until  the  contrary  is  shown. 

MoRTOAQEE  WITH  PowER  09  Salb  is  trustco  as  Well  as  creditor,  and  oasnok 
become  purchaser  at  his  own  sale,  either  directiy  or  indirectly,  so  as  to 
cut  off  the  equity  of  redemption.  Such  sale  is  not  void;  it  is  valid  for 
all  purposes  except  that  the  mortgagor  may  redeem. 

In  Ejectment,  Value  of  Rents  and  profits  may  be  proved,  but  tha  value  ol 
the  premises  cannot. 
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The  opinion  contains  the  facts. 
Douglass  and  Oage^  for  the  plaintiff  in  error. 
/.  B.  Havej/y  for  the  defendant  in  error. 

By  Court,  Bliss,  J.  Defendant  and  wife,  with  her  two 
brothers,  W.  W.  and  George  W.  Talley,  on  the  Ist  of  December, 
1859,  executed  to  plaintiff  a  mortgage  of  forty  acres  of  land 
near  Kansas  City,  to  secure  the  payment  of  defendant's  note 
to  plaintiff  for  $3,549.73.  The  mortgage  contained  a  power  of 
sale  by  the  mortgagee,  or  by  the  marshal  of  the  court  of 
common  pleas  of  Kansas  City,  and  was  acknowledged  before 
a  justice  of  the  peace.  On  the  18th  of  April,  1862,  John  G. 
Hayden,  then  marshal  of  said  court  of  common  pleas,  adver- 
tised and  sold  the  property  at  public  sale,  and  it  was  bid  in 
for  three  thousand  six  hundred  dollars  by  one  S.  S.  Smith,  who 
afterward  deeded  it  to  the  plaintiff.  The  wife  of  defendant 
being  dead,  he  continued  in  possession  of  the  property,  and 
this  is  an  action  of  ejectment  brought  against  him  by  the 
plaintiff. 

The  record  shows  that,  upon  trial  in  the  circuit  court,  the 
plaintiff  showed  title  in  the  wife  of  defendant  and  her  said 
brothers  at  the  time  of  the  mortgage,  its  execution  by  them, 
the  sale  by  the  marshal  and  deed  to  Smith,  and  the  deed  by 
Smith  to  him;  also,  that  children  were  born  alive  to  said  de- 
fendant and  wife. 

The  claim  of  the  plaintiff  seems  to  have  been  sharply  con- 
tested, and  various  questions  were  sprung  upon  him.  First,  as 
the  case  was  called  for  trial,  the  defendant  filed  a  paper  sug- 
gesting to  the  court  'Hhat  the  plaintiff  was  insane,"  to  which 
suggestion  the  court  paid  but  little  attention,  and  directed  the 
trial  to  proceed,  and  defendant  excepted.  I  do  not  see  pre- 
cisely the  object  of  the  suggestion,  nor  does  the  record  intimate 
it.  Even  if  the  suggestion  were  true,  which  does  not  appear, 
the  suit  must  proceed  in  the  name  of  the  plaintiff,  and  he 
might  all  the  more  require  for  his  support  the  possession  of  his 
property:  2  Saunders  on  Pleading  and  Evidence,  318;  Reed  v. 
Wilson,  13  Mo.  28.  Allen,  the  plaintiff,  is  said  to  be  a  non- 
resident, and  I  see  no  provision  for  appointing  a  guardian  in 
this  state. 

The  defendant  also  objected  to  reading  the  mortgage  in  evi- 
dence, for  the  reason  that  it  was  acknowledged  before  a  justice 
of  the  peace;  and  claims,  under  the  decision  of  this  court  in 
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West  V.  Besty  28  Mo.  551,  that  such  acknowledgment  did  not 
pass  the  estate  of  the  wife.  It  is  not  necessary  either  to  ap- 
prove or  overrule  the  doctrine  of  that  case,  inasmuch  as  the 
acknowledgment  of  the  defendant  is  not  impeached  by  the  sup- 
posed defect  in  that  of  his  wife.  He  has  both  the  possession 
and  a  life  estate  in  the  property;  and  having  conveyed  the 
property  to  the  plaintifif  by  this  mortgage,  cannot  retain  the 
possession  by  showing  that  when  his  curtesy  ceases  the  heirs 
of  his  deceased  wife  may  perhaps  be  entitled  to  it.  There  is 
no  such  issue  now  as  calls  for  an  adjudication  either  upon  the 
character  of  the  acknowledgment,  or  the  validity  of  the  curative 
act  of  February  15, 1864.  When  the  heirs,  who  are  not  parties 
to  this  record,  shall  seek  to  enforce  their  claim  to  the  property, 
it  will  then  be  necessary  to  pass  upon  the  validity  of  the  deed 
as  against  Mrs.  Ranson.  It  is  now  sufficient  to  say  that  what- 
ever may  be  the  effect  of  the  supposed  defect  in  the  acknowl- 
edgment upon  the  rights  of  Mrs.  Ranson's  heirs,  Ranson 
himself  has  a  possessory  title  which  is  vested  in  the  plaintiff: 
Beal  V.  Harmer^  38  Mo.  439;  Bryan  v.  Wear^  4  Id.  106.  Besides, 
a  mortgagee,  even  without  foreclosure  or  sale,  may,  after 
maturity  of  the  obligation,  maintain  ejectment  against  the 
mortgagor. 

If  this  view  be  correct,  it  disposes  of  another  allegation  of 
error  in  the  record.  The  defendant,  on  the  trial,  sought  to 
compel  the  plaintiff  to  make  the  heirs  of  Mrs.  Ranson  parties 
to  this  suit,  and  the  court  very  properly  held  it  to  be  unneces- 
sary to  do  so.  The  defendant  is  the  person  in  possession,  and 
not  the  heirs.  They  hold  under  him,  if  they  are  in  at  all,  and 
not  he  under  them.  They  can  have  no  estate  during  his  life; 
and  for  the  court  to  have  required  the  plaintiff  to  make  them 
parties,  and  establish  his  rights  as  against  them,  as  well  as 
against  the  defendant,  would  have  been  a  burden  it  had  no 
right  to  impose  on  him. 

I  find  in  the  bill  of  exceptions  the  following  statement:  ^Tha 
defendant  then  offered  to  prove  that  the  title  of  plaintiff  to 
the  land  in  controversy,  both  from  Hayden,  the  marshal,  and 
from  Smith,  to  plaintiff,  was  a  fraud  upon  defendant  The 
plaintiff  objected,  because  fraud  was  not  alleged  in  the  answer. 
....  The  court  would  not  let  him  prove  it,  and  defendant  ex- 
cepted. Defendant  then  asked  leave  to  amend  his  answer,  at 
the  trial,  upon  terms  so  as  to  set  up  the  fraud  he  attempted  to 
prove;  but  the  court  would  not  let  him,"  etc.,  and  he  excepted. 
The  district  court  makes  the  refusal  of  the  circuit  court  t^ 
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receive  the  evidence  or  permit  the  ameDdment  ground  for 
reversal  of  the  judgment,  although  the  judge  delivering  the 
opinion  pertinently  remarks  that  'Mt  would  have  been  more 
satisfactory  if  the  defendant  had  stated  the  questions  he  pro- 
posed to  propound,  in  order  to  elicit  the  fraud;  and  when  he 
offered  to  amende  to  have  stated  the  amendment  he  proposed 
to  make." 

Now,  it  nowhere  appears  what  the  defendant  wished  to  prove, 
or  what  amendment  he  wished  to  make.  He  offered  to  prove 
a  conclusion  of  law, — an  inference  from  facts;  but  the  facts 
are  concealed.  The  parties  had  made  up  their  issues,  and 
during  their  investigation  the  defendant  made  a  general  propo- 
sition to  prove  fraud,  though  what  kind  of  fraud,  or  how  per- 
petrated, he  does  not  show.  Fraud  vitiates  everything;  and 
if  facts  were  developed  upon  the  trial  that  would  enable  the 
defendant  to  impeach  the  transaction  upon  which  the  suit  was 
based, — if  he  were  taken  by  surprise  by  these  facts,  or  if  other 
facts  had  come  to  his  knowledge  since  making  up  the  issues, 
or  any  other  good  excuse  could  be  given  for  not  having  made 
up  the  issues,  so  as  to  admit  the  testimony  he  desired  to  offer, 
—  he  should  be  permitted  to  amend  upon  terms.  But  he  must 
play  an  open  hand, — must  disclose  his  testimony  and  the 
nature  of  his  amendment,  and  show  to  the  court  that  he  is 
acting  in  good  faith, — or  he  will  be  suspected  of  maneuvering 
{qt  delay.  The  court  committed  no  error  in  refusing  his  testi- 
mony, if  he  had  any  outside  of  the  issues,  and  in  rejecting  his 
general  application  to  amend.  This  is  necessarily  so  much  a 
matter  of  discretion  in  the  court  trying  the  case,  that  we  must 
presume  that  discretion  was  soundly  exercised  urdess  the  con- 
trary is  shown  by  a  full  exhibit. 

The  defendant  objected  to  the  plaintiff's  right  of  recovery 
upon  the  ground  that,  as  mortgagee  with  power  to  sell,  he  was 
a  trustee;  that  Smith,  at  the  marshal's  sale,  simply  purchased 
as  his  agent;  that  he  as  trustee  had  no  power  to  purchase,  and 
hence  acquired  no  such  title  as  would  authorize  him  to  take 
possession  of  the  premises.  Admitting  the  relation  between 
the  parties,  and  that  the  plaintiff  was  the  actual  purchaser,  is 
it  true  that  the  sale  was  void,  and  that  the  purchaser  acquired 
no  title?  It  is  well  settled  that  a  mortgagee  with  power  of 
sale  is  a  trustee  as  well  as  a  creditor,  and  that  at  his  own  sale 
he  cannot  become  the  purchaser,  either  directly  or  indirectly, 
so  as  to  cut  off  the  equity  of  redemption.  But  such  a  sale  is 
not  void.     It  is  good  as  to  all  the  world,  and  for  all  purposes. 
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excepting  only  that  the  mortgagor  still  has  the  right  to  pay 
the  debt  and  redeem  the  land.  Purchases  by  some  classes  of 
trustees  at  their  own  sales  are  sometimes  treated  as  void,  but 
never  in  sales  of  this  kind.  This  subject  was  fully  considered 
in  Thornton  v.  Irvnny  43  Mo.  163,  where  we  held  that  the  mort* 
gagor  had  a  right  to  redeem,  notwithstanding  the  sale;  but  I 
know  of  no  case  in  this  or  any  other  court  where  such  sales 
are  treated  as  a  nullity.  The  instructions  to  the  jury  based 
upon  that  hypothesis,  asked  for  by  the  defendant,  were  very 
properly  refused. 

I  can  see  no  error  whatever  in  the  instructions  given  at  the 
instance  of  the  plaintiff,  and  excepted  to  by  defendant  They 
hypothecate  a  complete  case;  and  the  jury  are  told  that  if 
they  believe  from  the  evidence  the  facts  hypothecated,  they 
must  find  a  verdict  for  the  plaintiff.  It  is  a  convenient  way 
of  summing  up  the  facts  necessary  to  be  proved,  and  bringing 
them  directly  before  the  jury,  and  they  are  less  likely  to  be 
deceived  than  if  the  instructions  were  more  abstract. 

Upon  the  trial,  the  defendant  sought  to  prove  the  value  of 
the  property,  and  was  not  permitted  by  the  court  to  do  so. 
I  cannot  see  for  what  legitimate  object  the  evidence  was 
offered.  The  value  of  the  rents  and  profits  was  in  issue,  and 
evidence  was  received  upon  that  point;  but  whether  the  prop- 
erty would  sell  for  a  thousand  or  ten  thousand  dollars  is 
not  material.  The  decision  either  way  would  not  decide  the 
amount  of  rent  to  be  recovered,  or  the  plaintiff's  right  to  the 
possession. 

The  defendant  asked  for  several  instructions  based  upon  his 
claims  as  heretofore  considered,  which  were  refused  by  the 
oourt  It  is  unnecessary  to  consider  them  in  detail,  as  they 
are  all  covered  by  this  opinion.  One  or  two  of  the  instruc- 
tions refused  were  correct  in  the  abstract,  but  did  not  apply 
to  the  case. 

The  judgment  of  the  district  court  reversing  that  of  the 
circuit  court  should  be  reversed,  and  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

The  other  judges  concurred. 


MonoiasB  mat  MAnrriJif  Bjsotmkit  aoazhbt  MoviOAOoa:  OarroU  r. 
BaUamce,  79  Am.  Deo.  354»  and  note  361. 

MoBTQAOU  WITH  PowEB  OF  Salb,  whether  oan  porohMO  direoUy  or  la- 
direotly,  at  his  own  sale,  and  whether  raoh  sale  is  voidable  or  void:  Biodtkg 
Vt  Fowler,  82  Am.  Dec.  747,  and  note  749.    Mortgagee  with  power  of  aale 
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cannot^  eUber  directly  or  indirecUy,  parchaM  at  his  own  ule,  so  as  to  out  off 
tbo  aqui^  of  redemption;  but  such  purchase  is  not  absolutely  void;  it  b 
▼alid  as  against  all  except  the  mortgagor's  right  to  redeem:  Beddkk  ▼. 
€fre9$man,  49  Ma  392;  Oahu  v.  Allen,  68  Id.  M5;  McNeu  ▼.  Swamty,  60  Id. 
888;  JiTdcAea  y.  SU  Louis  eU,  B^y  Ch,,  e9  Id.  260,  sll  citing  the  principal  case. 

Apfugation  to  Amsnb^  ov  Gbound  of  Vabianox  between  the  pleadings 
and  proof  of  the  opposite  psrty,  will  not  be  sllowed,  unless  the  statutory 
affidavit  is  filed  showing  that  the  moving  psrty  has  been  misled  to  his 
prejudice:  Bank  qf  PleaaanC  Hill  v.  WilU,  79  Mo.  277.  So  where  sn  snswer 
averred  that  the  sum  sued  on  was  not  due  at  the  time  the  answer  was  filed» 
and  on  the  second  trial  of  the  esse  defendant  asked  to  amend,  that  the  sum 
was  not  due  when  the  action  was  brought,  it  was  held  properly  refused: 
V.  Ckarrierp  68  Id.  422,  both  citing  the  principal  case. 


Mebohants'  Bank  of  St.  Louis  t.  Easlby. 

144  HiBSOuai,  28tt.J 

Iv  AonoK  AOAIKST  Drawxr  of  Bill  of  Exohamos  without  notice  of  dis- 
honor, plaintiff  may  bring  his  case  prima  fade  within  the  exception  or 
mle  which  excuses  want  of  notice  by  alleging  that  defendant  had  no  funds 
in  the  hands  of  the  drawee,  and  if  there  are  other  facts  neutralizing  the 
e£Eeot  of  that,  the  burdtm  is  on  the  defendant  to  plead  and  prove  them. 

AOOOMMODATION  Dbawzr  OF  BiLL  OF  ExcHAMos  IB  entitled  to  notice  of 
dishonor,  when  there  is  no  fund  in  the  hands  of  the  drawee. 

Bbawbb  of  Bill  of  Exohanos  is  Prbsumrd  to  be  an  interested  and 
benefited  party,  as  drawing  for  his  own  use^  and  the  burden  is  on  him 
to  prove  himself  an  accommodation  drawer. 

The  opinion  states  the  facts. 

Jajnes  F.  Hardinj  for  the  plaintiff  in  error. 

James  Baker  and  T.  A,  Sherwood^  for  the  defendant  in  error. 

By  Court,  Cubrieb,  J.  The  plaintiffs  sued  on  a  bill  of  ex- 
change drawn  by  the  defendant  on  a  third  party,  by  whom  it 
was  accepted.  The  payee  and  another  party  indorsed  the  bill, 
and  it  was  thereupon  discounted  by  the  plaintiffs.  It  ma- 
tured and  was  not  paid.  No  notice  of  its  dishonor  was  given 
to  the  defendant.  The  plaintiffs,  to  excuse  this  neglect,  aver 
in  their  petition  that  the  drawer  had  no  effects  in  the  hands 
of  the  drawee,  either  at  the  time  the  bill  was  made  or  at  its 
maturity,  or  at  any  time  during  the  intervening  period.  The 
evidence  and  verdict  sustain  these  averments.  A  well-under- 
stood rule  of  commercial  law  makes  it  the  duty  of  the  holder 
of  a  dishonored  bill  of  exchange,  immediately  upon  its  dis- 
honor, to  notify  all  prior  parties  thereto  on  whom  he  would 
fix  liability  for  ultimate  payment.    The  plaintiffs  seek  to  take 
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the  present  case  out  of  this  general  rule,  and  to  bring  it  within 
the  scope  of  a  well-recognized  exception  thereto,  namely,  that 
such  notice  may  be  dispensed  with  (as  also  presentment) 
where  the  drawer  has  no  efiTects  in  the  hands  of  the  drawee, 
as  the  facts  are  alleged  to  exist  in  the  present  suit:  1  Story  on 
Bills,  sec.  867,  and  notes;  1  Parsons  on  Notes  and  Bills,  463, 
and  cases  cited. 

The  allegations  of  the  petition,  which  are  sustained  by 
the  verdict,  bring  the  plaintiff's  case  prima  fade  within  this 
exception.  But  the  exception  itself  has  various  qualifications, 
as  where  the  drawer  kept  an  open  account  with  the  drawee, 
with  fluctuating  balances,  or  has  consigned  to  him  merchan- 
dise, and  was  so  situated  in  relation  to  the  drawee  that  the 
drawer  had  a  just  and  reasonable  expectation  that  the  bill 
would  be  duly  provided  for  at  maturity.  In  such  cases  the 
drawer  is  entitled  to  notice,  notwithstanding  that,  in  the  re- 
sult, these  expectations  entirely  failed:  1  Parsons  on  Notes  and 
Bills,  535  et  seq.  The  question  therefore  arises  whether  it  was 
not  the  duty  of  the  plaintiffs,  by  their  pleadings  and  evidence, 
to  exclude  these  qualifying  circumstances,  in  order  succesa- 
fuUy  to  relieve  themselves  from  the  general  rule,  the  effects  of 
which  they  are  seeking  to  escape.  These  qualifying  matters, 
it  is  obvious,  lie  peculiarly  within  the  knowledge  of  the  oppo- 
site party,  and  are  difficult  of  proof  by  the  plaintiffs.  It 
would  seem  reasonable,  therefore,  that  the  person  possessing 
the  knowledge  should  allege  the  qualifying  facts  in  defense, 
and  make  proof  thereof;  and  so  the  courts  seem  to  hold:  Kem* 
ble  V.  MiUs,  1  Man.  &  G.  757,  771;  Durrum  v.  Hendricks  4  Tex. 
495;  Tarver  v.  Nance^  5  Ala.  712;  Cook  v.  Martin^  5  Smedes 
&  M.  379;  1  Parsons  on  Notes  and  Bills,  550,  and  note  t,  554. 
It  was  enough,  then,  for  the  plaintiffs  to  state  facts  sufficient 
to  bring  the  case  prima  fade  within  the  scope  of  the  excep- 
tion. If  there  were  other  facts  within  the  knowledge  of  the 
opposite  party,  neutralizing  the  effect  of  these,  it  was  appro- 
priately left  to  that  party  to  plead  them  in  defense. 

The  defendant,  however,  urges  the  further  objection  that  he 
stands  in  the  attitude  of  an  accommodation  drawer  for  the 
benefit  of  the  other  parties  to  the  bill,  and  insists  that  he 
ought  to  have  had  notice  for  that  reason.  If  that  were  his 
true  relation  to  the  bill,  and  to  the  other  parties,  there  might 
be  force  in  the  objection,  since  the  failure  of  notice  might  have 
affected  him  injuriously  in  respect  to  his  recourse  against  tlM 
real  principals  of  the  bill. 
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Bat  how  stands  this  matter?  The  plaintiffs  aver  in  their 
petition  that  the  bill  was  made  for  the  accommodation  of  all 
the  parties  to  it,  thus  apparently  assuming  the  onus  of  proof 
on  this  point  The  defendant  takes  issue  on  this  averment, 
and  denies  that  the  bill  was  made  for  his  benefit.  The  plain- 
tiffs' averment  might  perhaps  be  treated  as  surplusage;  but  I 
will  not  consider  that  view,  since  it  is  not  necessary  to  a  dis- 
position of  the  case.  No  evidence  was  produced  on  the  trial 
bearing  on  this  issue,  except  the  bill  of  exchange  itself.  That 
was  in  evidence.    What  was  its  effect? 

The  original  and  foundation  idea  of  the  commercial  instru- 
ment called  a  bill  of  exchange  is,  that  the  drawer  has  funds  or 
effects  in  the  hands  of  the  drawee  which  the  drawer  wishes  to 
avail  himself  of  at  the  place  where  the  bill  is  made,  —  the 
drawer  being  the  party  primarily  interested  in  and  benefited 
by  the  transaction.  By  this  instrument  of  exchange,  he  ap- 
propriates the  fund,  actual  or  anticipated,  in  the  drawee's 
hands,  and  receives  the  consideration  for  the  appropriation 
from  the  .payee,  to  whom  the  instrument  of  appropriation  is 
delivered.  He  therefore  stands  on  the  face  of  the  paper  as  an 
interested  and  benefited  party.  His  position  implies  this,  and 
the  paper  itself  is  evidence  of  his  interest, — evidence  that  the 
bill  was  drawn  for  his  benefit.  If  he  would  avoid  the  legal 
inference  deducible  from  his  position,  he  must  furnish  the 
countervailing  proof  to  rebut  and  overcome  these  inferences. 
The  onus  is  on  him.  In  the  absence  of  such  countervailing 
proof,  he  must  be  held  as  an  interested  and  benefited  party, — 
as  drawing  for  his  own  use.  It  is  not  to  be  presumed  that  he 
drew  for  the  accommodation  of  others.  The  presumption,  as 
already  stated,  is  directly  the  other  way.  Situated  thus,  draw- 
ing for  his  own  benefit,  and  having  no  effects  with  the  drawee, 
Qotioe  to  him  of  non-payment  would  have  been  the  idlest  of 
ceremonies. 

Upon  the  whole  case,  I  reach  these  results:  The  defendant 
is  not  shown  to  be  an  aooommodation  drawer.  The  bill,  upon 
its  face,  implies  the  contrary.  The  verdict  establishes  the  fact 
that  the  drawee  had  no  effects  of  the  drawer  in  his  hands;  and 
this  was  sufficient,  prima  fade^  to  excuse  non-notice.  If  there 
were  qualifying  circumstances,  taking  the  case  out  of  the  ex- 
ception and  bringing  it  under  the  general  rule,  these  are  not 
ahown,  and  the  onus  is  on  the  defendant 

The  judgment  of  the  district  court  reversing  the  judgment 

Ail  Dao.  Vol.  0—19 


290  Murphy  v.  Wilson.  [Missouri^ 

of  the  circuit  court  is  therefore  reversed,  and  the  judgment  of 
the  circuit  court  affirmed. 

The  other  judges  concurred. 


KaoaaaiTir  or  Konoi  ov  NoN-PAncBirr  to  maker  of  bfll,  wfaon  he  has  no> 
iimcU  in  the  handa  of  the  drawee:  WtUker  t.  Rogen,  89  Am.  I>ea  3i8^  and 
note. 

It  u  Dvtt  ov  Ma»kr  or  Norx  to  keep  on  hand  at  the  place  of  payment 
fnnda  inffident  to  pay  the  same,  or  otherwiie  provide  for  payment^  at  ma- 
turity; and  upon  failure  to  do  eo,  he  ia  not  entitled  to  notice  of  dishonor; 
DomkII  V.  Lewi§  Ooim^  SaomgB  Bank,  80  M&  17%  dtnig  the  principal 
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Party  oaknot  Dsclabb  upon  Onb  Cauu  ov  AonoN  and  recover  upon 
another;  hut  the  variance  between  allegations  and  proo^  to  he  fatal^ 
must  be  such  as  to  mislead  the  adverse  party  to  his  prejudice  in  main* 
taining  his  action  or  defense  upon  its  merits. 

Whxrb  Partus  Jointlt  Engaos  in  Unlawtul  Act,  they  are  jointly  or 
severally  liable  from  injury  to  a  third  party  resulting  therefrom,  if  caused 
by  any  of  the  parties  to  the  unlawful  act;  therefore,  where  parties  en- 
gage in  mutual  combat  with  pistols  in  a  street,  and  an  innocent  passer-by 
is  injured,  all  of  the  combatants  are  liable. 

Whvrs  Injury  Results  to  Innocbnt  Thdid  Pebson  from  a  mutual  oom- 
bat  between  parties,  the  latter  are  all  principals,  and  all  liable^  either 
jointly  or  severally. 

The  opinion  etates  the  facts. 

HiU  and  Oliver ^  for  the  plaintiff  in  error. 

McFerran  and  Vories^  for  the  defendants  in  error. 

By  Court,  Wagner,  J.  The  petition  in  this  case  states  thai 
on  or  about  the  twenty-ninth  day  of  August^  1866,  in  the 
county  of  Caldwell,  in  the  state  of  Missouri,  and  in  a  public 
street  in  the  town  of  Breckenridge,  the  defendants,  the  Wil- 
sons, together  with  Reese  Tunks,  Daniel  Stubblefield,  Heniy 
Turpin,  and  others,  unlawfully  and  without  leave,  and  wrong- 
fully, made  an  assault  on  the  plaintiff;  and  that  Perry  K. 
Wilson,  one  of  the  defendants,  then  and  there  shot  and  dis- 
charged a  pistol  loaded  with  powder  and  leaden  bullets  at  and 
against  the  said  plaintiff,  and  thereby,  then  and  there,  with 
the  leaden  bullet,  struck  and  wounded  the  plaintiff;  that 
Humphrey  Wilson,  Levi  Watson,  Reese  Tunks,  Daniel  Stub- 
blefield, and    Henry  Turpin,  and  other  persons  unknown  to 
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plaintiff,  were,  at  the  time  of  said  shooting,  present,  aiding, 
abetting,  comforting,  assisting,  and  maintaining  the  said 
Perry  K.  in  shooting  and  wounding  the  plaintiff. 

The  answer  of  the  defendants  denied  all  the  material  alle- 
gations set  out  in  the  petition.  The  evidence,  in  substance, 
shows  that  a  difficulty  occurred  in  the  town  of  Breckenridge 
at  the  time  mentioned  in  the  petition,  between  the  defendants, 
the  Wilsons,  with  some  others,  on  one  side,  and  Tunks,  Stub- 
blefield,  and  others  on  the  other  side.  There  were  two  en- 
gagements, and  the  parties  fought  with  pistols.  In  the  first 
encounter  the  Wilsons  drove  off  their  opponents.  They  then 
formed  in  a  line  across  the  public  street,  flourished  their 
pistols,  abused  the  opposite  party,  and  dared  them  to  a  re- 
newal of  the  combat.  The  other  side  then  rallied,  and  another 
fight  ensued,  which  was  kept  up  for  several  minutes,  during 
which  sixty  or  seventy  shots  were  fired;  and  in  the  last  con- 
test the  plaintiff,  whilst  peaceably  walking  along  the  street, 
taking  no  part  in  the  difficulty,  was  shot  and  dangerously 
wounded.  The  evidence  does  not  disclose,  with  any  certainty, 
by  which  side  the  shot  was  fired  that  hit  him. 

Upon  the  trial  in  the  circuit  court,  the  plaintiff  asked  an 
instruction,  in  effect  that  if  the  jury  believed  that  at  the  time 
mentioned  the  defendants,  or  either  of  them,  assaulted  Tunks, 
Stubblefield,  and  others;  and  if,  from  the  situation  of  the 
street,  the  number  of  persons,  or  other  cause,  said  assault  and 
firing  of  pistols  was  of  such  a  character  as  to  endanger  or  ex- 
pose to  injury  persons  passing  on  the  street,  and  the  plaintiff 
was  wounded  while  passing  on  the  street,  without  any  fault 
on  his  part;  and  if  the  defendants  aided  and  abetted  each 
other  in  said  assault  or  assaults  and  firing  of  pistols,  they  are 
all  liable,  provided  the  shot  that  wounded  the  plaintiff  was 
then  and  there  fired  by  the  defendants,  or  by  some  person  or 
persons  aiding  and  abetting  the  defendants,  or  returning  the 
fire  of  defendants^  or  the  fire  of  those  aiding  and  abetting  the 
defendants^  although  the  wounding  of  the  plaintiff  may  have 
b^n  accidental,  and  not  intended  by  the  defendants,  or  either 
of  them,  or  persons  aiding  them  or  returning  their  fire, — they 
should  then  find  for  the  plaintiff. 

This  instruction  the  court  modified  by  striking  out  the  words 
italicized,  and  then  gave  it.  To  which  action  of  the  court  the 
plaintiff  excepted.  At  the  request  of  the  defendants,  the  court 
instructed  that,  unless  the  jury  found  from  the  evidence  that 
the  defendants,  or  some  one  of  them,  or  some  other  person 
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who  was  present,  with  whom  defendants  were  acting  in  con- 
cert, aiding  and  assisting,  shot  the  plaintiff,  they  most  find 
for  tho  defendants. 

The  court  further  instructed  the  jury  that  if  they  believed 
from  the  evidence  that  the  plaintiff  was  shot  by  some  person 
engaged  in  hostile  combat  against  the  defendants,  and  trying 
to  shoot  them,  or  some  one  of  them,  they  must  find  for  the  de- 
fendants. To  these  instructions  the  plaintiff  objected;  and 
upon  his  objections  being  overruled,  he  took  a  nonsuit,  with 
leave  to  move  to  set  the  same  aside;  and  after  an  unsuccessful 
motion  to  have  the  same  set  aside,  the  cause  was  removed  to 
the  district  court,  where  the  judgment  was  reversed,  and  the 
defendants  brought  error  to  this  court. 

It  is  contended  by  the  learned  counsel  for  the  defendants 
(plaintiffs  in  error  in  this  court)  that  the  action  of  the  circuit 
court,  in  striking  out  that  part  of  the  plaintiff's  instruction 
hereinbefore  referred  to,  was  right,  because  it  sought  to  recover 
on  a  cause  of  action  not  made  by  the  pleadings. 

This  court  has  heretofore  decided  that  a  party  cannot  de- 
clare upon  one  cause  of  action,  and  recover  judgment  upon 
another  and  entirely  different  cause.  Notwithstanding  the 
exceeding  liberality  of  the  practice  act,  we  do  not  think  it  was 
intended  to  apply  to  such  a  radical  and  complete  change. 
When  the  variance  between  the  allegation  in  the  pleading  and 
the  proof  is  not  material,  the  court  may  direct  the  facts  to  be 
found  according  to  the  evidence,  or  may  order  an  immediate 
amendment,  without  costs:  Gen.  Stats.  1865,  c.  168,  sec.  2. 

By  section  1  of  chapter  168,  it  is  declared  that  no  variance 
between  the  allegation  in  the  pleading  and  the  proof  shall  be 
deemed  material,  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defense 
upon  its  merits.  Now,  the  averment  in  the  petition  is,  that 
the  defendants,  together  with  Tunks,  Stubblefield,  and  others, 
made  the  assault,  and  were  all  engaged  in  the  commission  of 
the  offense,  though  it  is  alleged  that  Perry  K.  Wilson  did  the 
shooting. 

It  is  unquestionably  a  rule  of  good  pleading,  under  the  code, 
that  '^  every  fact  which  the  plaintiff  must  prove  to  enable  him 
to  maintain  his  suit,  and  which  the  defendant  has  a  right  to 
controvert  in  his  answer,  must  be  distinctly  averred;  and  every 
such  averment  must  be  understood  as  meaning  what  it  says, 
and  consequently  is  one  to  be  sustained  by  evidence  which 
corresponds  with  its  meaning.'' 
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Whether  the  pleading  in  thie  case  can  be  considered  good 
will  depend  greatly  on  the  liability  of  the  defendants.  If,  as 
connsel  for  defendants  contend,  they  can  only  be  held  liable 
for  their  own  immediate  acts,  or  the  acts  of  those  who  acted 
in  concert  with  them,  then  the  case  does  not  correspond  with 
the  averments  in  the  petition.  If,  however,  the  position  of 
the  plaintiff's  counsel  be  tenable, — that  the  defendants  are  the 
Instigators  and  active  promoters  of  the  riot,  and  that  they 
are  therefore  responsible  for  all  injury  that  occurred  by  the 
act  of  any  of  the  participants  therein, — the  petition  contains 
a  sufficient  allegation,  and  must  be  held  good. 

In  general,  it  may  be  laid  down  as  a  correct  proposition  that 
every  person  is  liable  for  the  direct,  natural,  and  probable  con- 
sequence of  his  own  act.  If  a  person  puts  in  motion  a  dan- 
gerous thing,  as  letting  loose  a  dangerous  animal,  and  leave  to 
hazard  what  may  happen,  and  mischief  ensues,  he  will  be  re- 
garded as  a  trespasser,  and  held  answerable.  Every  one  doing 
an  unlawful  act  is  considered  as  the  doer  of  all  that  follows. 
If  two  persons  mutually  engage  in  mortal  combat,  or  fight  a 
duel  in  the  public  streets,  and  a  passer-by  is  hit,  though  unin- 
tentionally, both  will  be  held  guilty  as  principals.  As  showing 
the  settled  law  on  the  subject,  where  it  is  sought  to  charge  an 
individual  for  the  acts  of  others,  it  will  be  well  to  refer  to  a 
few  of  the  more  prominent  cases. 

The  case  of  Scott  v.  Skeppard,  2  W.  Black.  892,  8.  C,  3 
Wils.  403,  S.  C,  1  Smith's  Lead.  Cas.  466,  is  a  strong  instance 
of  the  responsibility  of  an  individual  who  was  the  first,  though 
not  the  immediate,  agent  in  producing  an  injury.  Sheppard 
threw  a  lighted  squib  composed  of  gunpowder  into  a  market- 
house,  where  a  large  concourse  of  people  were  assembled.  It 
fell  upon  the  standing  of  Yates,  and  to  prevent  injury  it  was 
thrown  off  his  standing  across  the  market,  when  it  fell  upon 
the  standing  of  Willis;  from  thence,  to  save  the  goods  of  the 
owner,  it  was  thrown  to  another  part  of  the  market-house;  and 
Ry all,  to  avert  danger,  again  gave  it  motion  and  new  direction , 
and  in  so  throwing  it  it  struck  the  plaintiff  in  the  face,  and, 
bursting,  put  out  one  of  his  eyes.  It  was  decided  by  the  court 
that  Sheppard  was  answerable  in  an  action  of  trespass  and 
assault  and  battery.  Dr.  Grey,  C.  J.,  held  that  throwing  the 
squib  was  an  unlawful  act,  and  that,  whatever  mischief  fol- 
lowed, the  person  throwing  it  was  the  author  of  the  mischief. 
All  that  was  done  subsequent  to  the  original  throwing  was  a 
continuation  of  the  first  force  and  first  act. 
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In  Vandenburgh  v.  TrtLx,  4  Den.  464  [47  Am.  Dec.  268],  the 
defendant,  having  had  a  quarrel  with  a  boy  in  the  street  in  a 
city,  took  up  a  pick-ax  and  followed  him  into  the  plaintiff's 
store,  whither  he  fled;  and  in  endeavoring  to  keep  out  of  de- 
fendant's reach,  the  boy  ran  against  and  knocked  out  the  faucet 
from  a  cask  of  wine,  by  means  of  which  a  quantity  of  the  wine 
ran  out  and  was  wasted.  It  was  held  that  the  defendant  was 
liable  to  the  plaintiff  for  damages;  that  where  one  does  an 
illegal  or  mischievous  act,  which  is  likely  to  prove  injurious  to 
others,  he  is  answerable  for  the  consequences  which  may  di- 
rectly and  naturally  result  from  his  conduct,  though  he  did 
not  intend  to  do  the  particular  injury  which  followed. 

The  case  of  Guille  v.  Swan,  19  Johns.  381  [10  Am.  Dec.  234], 
was  this:  Swan  sued  Guille  in  a  justice's  court,  in  an  action 
of  trespass,  for  entering  his  close,  and  treading  his  roots,  vege- 
tables, etc.,  in  a  garden  in  the  city  of  New  York.  The  facts 
were,  that  Guille  ascended  in  a  balloon  in  the  vicinity  of 
Swan's  garden,  and  descended  in  his  garden.  When  he  de- 
scended, his  body  was  hanging  out  of  the  car  of  the  balloon  in 
a  very  perilous  situation,  and  he  called  a  person  at  work  in 
Swan's  field  to  help  him,  in  a  voice  audible  to  the  pursuing 
crowd.  After  the  balloon  descended,  it  dragged  along  over 
potatoes  and  radishes,  over  thirty  feet,  when  Guille  was  taken 
out.  The  balloon  was  carried  to  a  barn  at  the  farther  end  of 
the  premises.  When  the  balloon  descended,  more  than  two 
hundred  persons  broke  into  Swan's  garden  through  the  fences, 
and  came  on  his  premises,  beating  down  his  vegetables  and 
flowers.  The  damage  done  by  Guille  with  his  balloon  was 
about  fifteen  dollars,  but  the  crowd  did  much  more.  The 
plaintiff's  damages  in  all  amounted  to  ninety  dollars.  It  was 
contended  before  the  justice  that  Guille  was  answerable  only 
for  the  damages  done  by  himself,  and  not  for  the  damages 
done  by  the  crowd.  The  justice  was  of  the  opinion,  and  so 
instructed  the  jury,  that  the  defendant  was  answerable  for  all 
the  damages  done  to  the  plaintiff.  The  jury  accordingly 
found  a  verdict  for  him  for  ninety  dollars,  on  which  the^judg- 
ment  was  given,  and  for  costs.  On  error  in  the  supreme 
court,  it  was  argued  by  the  counsel  for  the  plaintiff  in  error 
that  the  injury  committed  by  Guille  was  involuntary,  and 
that  done  by  the  crowd  was  voluntary,  and  that  therefore  there 
was  no  union  of  interest;  and  that  upon  the  same  principle 
that  would  render  Guille  answerable  for  the  acts  of  the  crowd 
in  treading  down  and  destroying  the  vegetables  and  flowers  o{ 
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Swan,  he  would  be  reeponsible  for  a  battery  or  a  murder  com* 
mitted  on  the  owner  of  the  premises.  Bat  the  court,  by  Chief 
Justice  Spencer,  said:  "  The  intent  with  which  an  act  is  done 
is  by  no  means  the  test  of  the  liability  of  a  party  to  an  action 
for  trespass.  If  the  act  cause  the  immediate  injury,  whether 
it  was  intentional  or  unintentional,  trespass  is  the  proper 
action  to  redress  the  wrong.  It  was  so  decided,  upon  a  re- 
view of  all  the  cases,  in  Percival  v.  Hickeyj  18  Johns.  254  [9 
Am.  Dec.  210].  Where  an  immediate  act  is  done  by  the  co- 
operation or  the  joint  act  of  several  persons,  they  are  all  tres- 
passers, and  may  be  sued  jointly  or  severally;  and  any  one  of 
them  is  liable  for  the  injury  done  by  all.  To  render  one  man 
liable  in  trespass  for  the  acts  of  others,  it  must  appear  that 
they  either  acted  in  concert,  or  that  the  act  of  the  individual 
sought  to  be  charged  ordinarily  and  naturally  produced  the 
acts  of  the  others."  And  it  was  accordingly  adjudged  that 
Guille  was  answerable  for  the  acts  of  the  crowd,  and  the  judg- 
ment of  the  justice  was  affirmed. 

In  the  case  of  Thomas  v.  Winehesterj  6  N.  Y.  397  [57  Am. 
Dec.  455],  it  was  declared  that  a  dealer  in  drugs  and  medi- 
cines who  carelessly  labels  a  deadly  poison  as  a  harmless 
medicine,  and  sends  it  so  labeled  into  market,  is  liable  to  all 
persons  who,  without  fault  on  their  part,  are  injured  by  using 
it  as  such  medicine  in  consequence  of  the  false  label.  The 
liability  of  the  dealer  in  such  cases  arises,  not  out  of  any  con- 
tract or  direct  privity  between  him  and  the  person  so  injured, 
but  out  of  the  duty  which  the  law  imposes  upon  him  to  avoid 
acts  in  their  nature  dangerous  to  the  lives  of  others.  He  is 
liable,  therefore,  though  the  poisonous  drug  with  such  label 
may  have  passed  through  many  intermediate  sales  before  it 
reached  the  hands  of  the  persons  injured. 

It  will  be  seei^  in  the  foregoing  cases  that  the  injuries  re- 
ceived by  the  plaintiffs  were  not  the  necessary  consequences 
of  the  wrongs  done  by  the  defendants.  But  in  every  instance 
the  wrong  was  of  such  a  nature  that  it  might  very  naturally 
result  in  an  injury  to  some  other  person. 

In  the  case  of  Vosburgh  v.  Moak^  1  Cush.  453  [48  Am.  Dec. 
613],  the  plaintiff  was  driving  with  a  one-horse  wagon  along  a 
pubUc  highway,  where  the  defendants  and  others  were  playing 
a  game  of  wicket;  and  while  so  passing,  the  plaintiff  was 
struck  in  the  pit  of  the  stomach  and  much  injured  by  the  ball 
which  the  players  were  using.  At  the  time  of  the  accident^ 
HoUenback,  one  of  the  defendants,  whose  part  in  the  gamo 
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was  to  oatoh  the  ball  after  it  had  been  struck,  and  to  throw  it 
back  to  the  person  whose  business  it  was  to  roll  it,  was  sta- 
tioned in  a  northeasterly  direction  from  the  latter,  whose 
station  was  at  one  of  the  wickets.  The  plaintiff  had  passed 
the  wicket  a  little,  and  was  west  of  a  direct  line  from  Hollen- 
back  to  the  person  at  the  wicket.  At  this  moment  HoUenback 
threw  the  ball,  with  an  intention  to  throw  it  to  the  person  at 
the  wicket;  but  the  ball  being  wet,  it  slipped  in  his  hand 
when  he  was  in  the  act  of  throwing  it,  and  was  then  turned 
from  its  intended  direction,  and  struck  the  plaintiff,  as  already 
stated.  The  other  defendants  were  engaged  in  the  game  with 
HoUenback;  but  they  had  no  other  connection  with  him  in 
the  act  of  throwing  the  ball. 

The  defendants  requested  the  court  to  instruct  the  jury  that 
if  they  should  be  satisfied  that  HoUenback  designed  to  throw 
the  ball  to  one  of  the  other  players,  that  it  was  thrown  with 
such  design,  and  sUpped  in  his  hand,  that  by  accident  on  his 
part  he  hit  the  plaintiff,  and  that  the  other  defendants  had 
nothing  to  do  with  the  throwing  of  the  ball  in  this  particular 
instance,  although  engaged  in  the  general  play,  then  such 
other  defendants  would  not  be  responsible  for  the  injary  occa- 
sioned by  the  accident. 

This  instruction  was  refused,  the  court  holding  that  if  sev- 
eral persons  engaged  in  playing  a  game  of  ball  in  the  pabUc 
highway,  and  a  traveler  lawfully  passing  thereon  was  acci- 
dentally struck  by  the  ball,  all  persons  so  engaged  were  liable 
in  trespass,  provided  that,  from  the  width  of  the  road  and  the 
number  of  persons  usually  passing  thereon  for  the  ordinary 
purposes  of  travel,  the  game  was  of  such  a  character  as  to  be 
likely  to  endanger  the  safety  of  travelers  and  passengers,  and 
that  the  individual  by  whom  the  ball  was  thrown  was  acting 
in  the  usual  manner  of  persons  engaged  in  such  game. 

Here  it  will  be  seen  that  the  doctrine  is  laid  down  that 
there  was  an  association  of  persons  engaged  in  a  common  ob- 
ject, and  that  an  injury  inflicted  by  one  individual,  without 
the  intentional  concurrence  on  the  part  of  the  others,  or  even 
without  intention  on  the  part  of  the  individual  who  inflicted 
the  injury,  rendered  the  whole  number  engaged  jointly  liable 
for  the  damages  sustained  by  the  injured  party.  They  en- 
gaged in  playing  a  game  of  ball  on  a  public  highway,  where 
travelers  were  accustomed  to  pass,  and  had  a  lawful  right  to 
pass;  and  the  happening  of  the  event  which  caused  the  in- 
jury was  a  contingency  which  was  one  of  the  probable  and 
natural  results  of  their  acts. 
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In  the  present  case,  the  parties  were  all  engaged  in  violating 
the  law  and  disturbing  the  public  peace.  They  showed  an 
utter  disregard  for  the  safety  of  the  community  and  the  lives 
of  individuals.  In  the  most  public  place  of  a  street  in  a  town, 
whexe  people  were  passing  by,  they  engaged  in  an  open  fight, 
firing  their  pistols  in  every  direction.  All  the  participants 
were  guilty,  and  all  responsible  for  whatever  damages  flowed 
from  their  outrageous  acts.  The  evidence  is  very  clear  that 
defendants  induced,  brought  on,  and  caused  the  last  encoun* 
ter,  during  which  the  plaintiff  was  injured;  and  the  wound- 
ing of  innocent  persons  on  the  streets,  where  sixty  or  seventy 
pistol  shots  were  fired  by  men  wrought  up  to  the  highest  pitch 
of  excitement,  was  nothing  but  a  probable  and  natural  conse- 
quence. But  had  the  defendants  not  been  the  aggressors,  sp 
far  as  responsibility  is  concerned,  the  case  would  in  no  wise  be 
altered.  Had  the  parties  all  met  at  the  same  time,  and  by 
mutual  understanding  arranged  themselves  on  different  sides 
and  engaged  in  conflict,  they  would  have  all  been  jointly  and 
severally  liable  for  all  damages  that  occurred. 

It  was  not  material  whether  the  defendants  in  this  action 
fired  the  shot  that  did  the  mischief,  or  whether  it  was  fired 
by  some  one  else  participating  in  the  desperate  fight.  They 
were  all  alike  amenable,  and  might  be  sued,  either  jointly  or 
separately.  On  either  ground,  —  that  individuals  are  liable 
for  the  acts  of  others  when  those  acts  are  produced  by  them, 
or  that,  when  injury  results  firom  mutual  combat  or  associa- 
tion, all  are  principals,  and  all  are  liable,  —  I  think  the  action 
is  maintainable,  and  that  the  judgment  of  the  district  court 
should  be  affirmed. 

Affirmed. 

The  other  judges  concurred. 


Pabtt  cakvot  Sxt  up  Onb  Caubb  ot  AonoN  and  recover  upon  an  en- 
tirely different  one:  DougJierty  v.  MaUhews,  88  Am.  Dec.  126,  and  note; 
Tum^  r.  Walker,  22  Id.  329;  but  the  variance,  to  be  fatal,  must  he  such  as 
misleads  the  opposite  party  to  his  prejudice:  Catlin  v.  Ounterf  62  Id.  113,  and 
note  119;  DuboU  v.  Betwer,  82  Id.  326. 

Wherb  Two  ob  Mobs  Pbbsons  engage  in  the  commission  of  an  unlawful 
act,  they  are  each  and  all  criminally  responsible  for  the  consequences  which 
flow  from  it:  Ccmmonwealih  v»  Campbell,  83  Am.  Dec.  705,  and  note  712; 
CornnumweaUh  ▼.  OanneU,  79  Id.  693,  and  694.  All  are  guilty  as  principals; 
Ha/wkku  ▼.  State,  68  Id.  517;  InhabUante  qf  Lowell  v.  Boston  etc  Corporation, 
94  Id.  36. 
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State  u  Meagheb. 

[44  KiasouBi,  86A.] 

When  Taum  Fuvsa  abb  Stolbn  while  in  the  hands  of  an  exeoator  or 
administrator,  he  is,  in  equity,  exonerated  from  liability,  and  is  from 
necessity  a  competent  witness  in  his  own  behalf.  In  sacfa  ease  an  equi- 
table defense  may  be  made  in  an  action  at  law,  a  jniy  being  sabstitated 
in  the  place  of  the  chancellor. 

EzBCUTOBS  AND  Admhobtbatobs  are  subject  to  liability  only  for  want  of  due 
care  and  skill,  and  the  measure  required  of  them  is  the  same  demanded 
of  bailees  for  hire,  or  that  which  prudent  men  exercise  in  the  direction 
of  their  afEeurs. 

Oabb  Rsquibbd  or  Exboutob  ob  Administbatob  as  to  the  property  in  his 
possession  must  be  graduated  according  to  its  character,  its  yalue,  and 
the  convenience  of  its  being  made  secure,  the  facility  for  its  being 
stolen,  and  the  temptations  thereto. 

The  opinion  contains  the  facts. 

Vories  and  Vories,  for  the  plaintiff  in  error. 

Harlariy  and  KeUy  and  Oiddings^  for  the  defendant  in  error. 

By  Court,  Cueeier,  J.  In  February,  1866,  the  Andrew  County 
court  granted  letters  of  administration  on  the  estate  of  Robert 
M.  Cowan,  deceased,  to  the  defendant  Meagher,  who  executed 
his  bond  as  administrator,  with  the  other  defendants  as 
sureties,  for  the  performance  of  his  duties  in  that  relation. 
He  thereupon  assumed  charge  of  the  estate,  and  disposed  of 
so  much  of  it  as  to  realize  the  sum  of  $1,807.50.  On  the  15th 
day  of  October  following,  his  letters  of  administration  were 
revoked,  and  the  plaintiff,  Townshend,  as  public  administra- 
tor, was  put  in  charge  of  the  estate.  TUs  suit  is  brought 
upon  the  administration  bond  to  recover  the  balance  of 
moneys  alleged  to  remain  in  the  hands  of  the  outgoing  ad- 
ministrator. 

The  answer  admits  the  receipt  of  the  $1,807.50,  as  charged 
in  the  petition,  but  alleges,  in  the  way  of  defense,  that  $1,700 
of  said  money  was  forcibly  stolen  and  taken  from  the  posses- 
sion of  said  Meagher,  about  the  9th  day  of  September,  1866, 
by  thieves,  without  his  fault  or  neglect,  and  which  said  theft 
he  could  not  prevent. 

The  replication  puts  the  allegations  in  regard  to  the  seven- 
teen hundred  dollars  in  issue,  and  upon  these  issues  the  trial 
was  had. 

On  the  trial,  Meagher  was  offered  as  a  witness  in  his  own 
behalf,  and  was  excluded  by  the  court,  exception  thereto  being 
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taken.  An  exception  was  also  taken  to  one  of  the  instructions 
given  for  the  plaintiff,  in  whose  favor  the  trial  resulted. 

Going  back  of  the  questions  at  the  trial,  however,  the  coun* 
eel  of  the  plaintiff  has  insisted,  in  this  court,  that  the  facts 
alleged  in  the  answer  constitute  no  defense  to  the  suit;  that 
an  administrator  can  alone  be  discharged  from  the  obligation 
of  his  bond  hy  producing  the  property  or  paying  over  the 
money  that  has  come  to  his  hands.  In  support  of  this  view, 
we  are  referred  to  a  number  of  authorities,  such  as  United 
States  V.  Prescott^  3  How.  578,  where  the  suit  was  upon  the 
bond  of  a  public  officer  holding  public  funds,  and  where  it  was 
held  that  the  obligation  of  the  bond  was  absolute,  and  that 
nothing  short  of  the  actual  paying  over  of  moneys  which 
came  to  the  possession  of  the  officer  would  satisfy  that  obliga- 
tion. 

The  obligation  of  the  bond  in  suit  is  clearly  different  from 
that,  for  it  is  well-established  equity  law  that,  under  certain 
circumstances,  executors  and  administrators  are  absolved 
from  responsibility,  notwithstanding  the  bond,  and  notwith- 
standing the  failure  to  produce  the  property  or  pay  over  its 
value  in  money, — as  where  the  property  has  been  taken  by 
the  public  enemy,  or  has  been  lost  through  unavoidable  acci- 
dent, or,  in  case  of  animals,  where  tbey  have  perished  from 
disease, — no  negligence  being  imputable  to  the  administrator 
or  executor:  2  Williams  on  Executors,  142,  and  cases  there 
cited.  The  obligation  of  the  bond,  therefore,  in  such  cases  is 
not  absolute. 

The  condition  of  the  bond  under  consideration  is,  that  the 
administrator  shall  pay  over  and  account  for  the  money  and 
property  that  should  come  to  his  hands,  belonging  to  the 
estate,  as  '^required  by  law";  and  the  question  remains.  In  a 
case  like  the  present,  what  does  the  law  require?  In  Cross 
v.  Smithy  7  East,  251,  Lord  EUenborough,  C.  J.,  holds  the  fol- 
lowing language:  *^As  no  case  at  law  has  yet  decided  that  an 
executor,  once  become  fully  responsible  by  actual  receipt  of  a 
part  of  the  testator's  property  for  due  administration,  can 
found  his  discharge  in  respect  thereof,  as  against  a  creditor 
seeking  satisfaction  out  of  a  testator's  assets,  either  on  the 
score  of  inevitable  accident,  as  destruction  by  fire,  loss  by 
robbery,  or  the  like,  or  reasonable  confidence  disappointed, 
or  loss  by  any  of  the  various  means  which  afford  excuse  to 
ordinary  agents  and  bailees  in  case  of  loss  without  any  negli- 
gence on  their  part, — I  say,  as  no  siich  case  in  respect  to  exec* 
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utors  has  yet  occurred  in  n  court  of  law,  we  are  not,  from  the 
particular  hardship  of  the  present  case,  authorized  to  make 
such  a  precedent  in  favor  of  the  defendant  This  was  in 
1806;  and  I  find  no  subsequent  case,  English  or  American, 
where  such  precedent  has  been  established  in  a  court  of  law. 

The  rule  in  equity  is  different,  however,  as  is  shown  by  a 
long  and  uniform  course  of  decision,  although  but  few  of  them 
involve  the  particular  question  of  the  loss  of  money  by  theft 
or  robbery.  In  Forman  v.  Coe,  1  Caines,  96,  it  is  assumed 
that  robbery  of  trust  funds  in  the  hands  of  an  executor,  in 
equity,  exonerates  him  from  accountability;  and  that  he  is, 
from  the  necessity  of  the  case,  a  competent  witness  in  his  own 
behalf.  This  was  a  case  of  robbery,  as  distinguished  from 
theft,  committed  by  a  company  of  soldiers,  on  Long  Island,  in 
the  time  of  the  war  of  the  Revolution. 

Redfield,  in  his  work  on  wills,  part  2,  page  881,  states  the 
law  in  regard  to  the  robbery  of  trust  funds  thus:  "  If  the  trus- 
tee is  robbed  of  the  trust  money  without  his  fault,  he  is  not 
responsible;  and  he  may,  in  ordinary  cases,  exonerate  himself 
by  his  own  oath,  as  he  cannot  be  expected  to  produce  any 
other  proof."  Morley  v.  Morley,  2  Ch.  Cas.  2,  Knight  v.  Lord 
Plimptofij  3  Atk.  480,  and  Jones  v.  Lewis,  2  Ves.  240,  are  cited 
as  authorities  supporting  the  text. 

In  the  Morley  case,  the  defendant  was  trustee  for  the  plain- 
tiff, an  infant,  and  received  for  him  forty  pounds  in  gold,  of 
which  he  was  robbed  by  his  own  domestic  servant,  together 
with  two  hundred  pounds  of  his  own  money.  The  lord  chan- 
cellor allowed  the  trustee  this  forty  pounds  on  his  own  oath: 
See  3  Chitty's  Eq.  Dig.  2934.  This  would  seem  to  have  been 
a  case  of  theft,  technically,  although  it  is  spoken  of  as  a  rob- 
bery. The  case  in  Atkyns  does  not  involve  the  question  of 
theft  or  robbery,  but  a  question  of  care  and  prudence  in  re- 
mitting funds  to  London  by  a  court  receiver,  in  bills  of  ex- 
change. 

The  facts  in  the  case  reported  in  2  Vesey  were,  that  the  ad- 
ministratrix had  placed  certain  goods  in  the  hands  of  her 
solicitor,  from  whom  they  were  stolen.  In  regard  to  the  case, 
Lord  Chancellor  Hardwicke  said:  "It  is  certain  that  if  a 
bailee  of  goods,  against  whom  there  is  an  action  of  account 
at  law,  loses  the  goods  by  robbery,  that  is  a  discharge  in  an 
action  of  account  at  law;  and  it  is  proved  (and  I  think  rea- 
sonably) that  if  a  trustee  is  robbed,  that  robbery,  properly 
proved,  shall  be  a  discharge,  provided  he  keeps  them  so  as  he 
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would  his  own.  So  it  is  as  to  an  executor  or  administrator, 
who  is  not  to  be  charged  further  than  goods  come  to  his 
hands,  and  for  these  not  to  be  charged  unless  guilty  of  a  de- 
vastavit;  and  if  robbed,  and  he  could  not  avoid  it,  he  is  not 
to  be  charged,  at  least  not  in  this  court." 

In  2  Williams  on  Executors,  1419,  1420,  it  is  said:  ''  But  it 
should  seem,  at  least  in  a  court  of  equity,  that  an  executor  or 
administrator  stands  in  the  condition  of  a  bailee,  with  respect 
to  whom  the  law  is,  that  he  should  not  be  charged  without 
some  default  in  him.  Therefore,  if  any  goods  are  stolen  from 
the  possession  of  the  executor,  or  from  the  possession  of  a 
third  person  to  whose  custody  they  were  delivered  by  the  ex- 
ecutor, the  latter  shall  not,  in  equity,  be  charged  with  these 
as  assets."  Jones  v.  Lewisj  2  Ves.  240,  and  other  authorities 
are  cited  in  support  of  that  doctrine;  see  also  page  1538.  So 
in  the  Law  of  Trusts  and  Trustees,  by  Tiffany  and  Bullard, 
page  583,  the  principle  is  stated  thus:  ^'  Where  an  executor  has 
been  robbed  of  money  belonging  to  the  estate,  without  any 
fault  of  his  own,  he  will  not  be  held  responsible."  The  result 
is,  that  executors  and  administrators,  according  to  the  decided 
oases  and  the  views  of  eminent  law-writers,  stand  in  the  posi- 
tion of  trustees  of  the  persons  who  are  interested  in  the  estates 
upon  which  they  administer,  and  that  they  are  subject  to 
liability  only  for  want  of  due  care  and  skill,  and  that  the 
measure  of  care  and  skill  required  of  them  is  the  same  as 
that  demanded  of  bailees  for  hire,  namely,  that  wliich  pru- 
dent men  exercise  in  the  direction  of  their  affairs.  To  ex- 
onerate this  class  of  trustees  from  liability  on  the  ground  of 
the  theft  or  robbery  of  trust  funds  in  their  hands,  might  at 
first  seem  to  hazard  the  just  security  that  ought  to  be  thrown 
around  estates,  and  to  facilitate  fraudulent  practices  on  the 
part  of  corrupt  executors  and  administrators.  The  expe- 
rience, however,  of  the  last  hundred  years,  in  this  country 
and  England,  does  not  indicate  that  the  rule  works  injuri- 
ously in  this  direction,  or  that  it  serves  to  induce  cases  of 
simulated  theft  or  robbery.  It  is  quite  remarkable  that  so 
few  cases  have  arisen  where  questions  of  this  character  have 
come  up  for  adjudication.  Besides,  the  holding  of  trustees  to 
responsibility  for  trust  funds  in  a  plain  case  of  theft  or  rob- 
bery, against  which  the  watchfulness  of  a  prudent  man  could 
not  guard,  would  have  a  tendency  to  deter  men  of  prudence 
and  care  from  assuming  such  relations  and  responsibilities, — 
thus  leaving  these  funds  to  fall  into  the  hands  of  less  care- 
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ful  and  scrupulous  persons,  and  to  a  consequently  increased 
hazard.  On  the  whole,  we  are  disposed  to  accept  the  law  as 
laid  down  in  the  adjudicated  cases  referred  to  as  satisfactory. 

Under  our  system  of  practice,  an  equitable  defense,  which 
this  is,  may  be  made  to  an  action  at  law.  The  change  of  sys- 
tem in  this  instance  leads  to  a  change  of  the  trier  of  the  ques- 
tions of  fact  involved,  substituting  a  jury  in  place  of  the 
chancellor;  and  what  is  due  diligence  is  frequently  more  a 
matter  of  fact  than  a  question  of  law.  Practically,  therefore, 
the  relief,  which  in  a  case  like  the  present  has  been  confined 
to  a  court  of  chancery,  to  be  adjudged  and  disposed  of  accord- 
ing to  the  rules  and  principles  of  equity  practice,  is  transferred 
to  a  court  of  law,  involving  a  jury  trial.  But  this  circum- 
stance does  not  warrant  a  modification  of  the  existing  rules 
governing  the  accountability  of  executors  and  administrators 
in  respect  to  trust  funds  alleged  by  them  to  have  been  lost  by 
theft  or  robbery  through  no  fault  of  theirs. 

On  looking  into  the  evidence  preserved  in  the  record  in  this 
case,  it  appears  that  the  money  alleged  to  have  been  stolen 
was  placed  by  the  defendant  Meagher  in  his  pocket-book,  and 
thus  deposited  in  a  drawer  of  a  bureau  standing  in  a  vacant 
room  of  the  house  where  he  resided,  the  room  being  but  in- 
differently secured  against  the  entrance  of  burglars.  It  also 
appears  that  thieves  were  infesting  that  part  of  the  count  ry 
at  that  time.  Under  such  circumstances,  the  leaving  of  a 
considerable  sum  of  money  in  the  situation  stated  is  sug- 
gestive rather  of  culpable  negligence  than  a  high  degree  of 
care  and  prudence.  It  might  be  prudent  enough  to  leave  ordi- 
nary apparel  in  that  situation.  The  fact,  however,  that  the 
property  in  question  was  not  clothing,  but  money,  changes  the 
character  of  the  case.  That  which  would  be  ordinary  care 
in  the  security  and  preservation  of  wearing  apparel  might  be 
gross  carelessness  in  the  disposition  of  bank  bills.  The  care 
must  be  graduated  according  to  the  character  of  the  prop- 
erty, its  value,  and  the  convenience  of  its  being  made  secure, 
the  facility  for  its  being  stolen,  and  the  temptations  thereto: 
Story  on  Bailments,  sees.  15, 186,  and  cases  cited.  Under  the 
civil  law,  the  fact  of  theft  was  itself  deemed  presumptive  evi« 
dence  of  carelessness  or  fraud  on  the  part  of  the  bailee  of  the 
lost  property. 

The  foregoing  exposition  of  the  law  governing  the  liability 
of  executors  and  administrators,  in  reference  to  the  trust  funcU 
in  their  custody,  disposes  of  the  objection  urged  against  the 
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sufficiency  of  the  defense  set  up  in  the  answer,  and  also  inci- 
dentally, of  the  objection  taken  to  the  competency  of  Meagher 
as  a  witness,  which  is  the  other  principal  point  in  the  case; 
since,  as  we  have  seen,  parties  situated  as  he  is  are  permitted 
to  testify  in  their  own  behalf  from  the  supposed  necessity  of  the 
case,  independently  of  any  statutory  regulation  on  the  subject. 
But  Meagher  is  a  competent  witness  by  virtue  of  the  provis- 
ions of  the  statute:  Qen.  Stats.  1865,  p.  586,  sec.  1.  It  was  the 
manifest  purpose  of  the  legislature,  in  this  enactment  making 
parties  witnesses,  to  preserve  as  far  as  practicable  an  equality 
of  position  between  them.  Therefore  the  living  were  not  per- 
mitted to  testify  in  respect  to  acts  and  transactions  had  with 
persons  since  deceased,  or  who  had  become  insane;  and  for 
the  reason  that  the  testimony  of  the  opposing  party  to  the 
transaction,  or  cause  of  action,  or  matter  of  defense,  could  not 
be  had.  This,  indeed,  runs  through  the  entire  proviso,  includ- 
ing both  exceptions,  and  constitutes  the  entire  scope  and  sub- 
stance of  it.  In  cases  where  the  testimony  of  one  of  the  parties 
to  the  transaction,  or  cause  of  action,  or  matter  of  defense,  was 
placed  beyond  reach  by  the  causes  stated,  the  legislature  very 
wisely  shut  out  the  testimony  of  the  other  party;  and  for  that 
and  no  other  reason.  That  seems  evident  on  the  face  of  the 
statute.  In  respect  to  the  defense  set  up  in  this  suit,  there  is 
no  loss  of  testimony  through  death,  or  insanity,  or  other  causes 
contemplated  in  the  enactment.  Meagher  is  clearly  not  within 
the  reason  of  the  exception,  and  he  is  not  excluded  from  tes- 
tifying because  of  it.  As  his  testimony  was  improperly  ruled 
out,  the  case  must  go  back  for  a  fresh  trial.  The  instruction 
excepted  to  is  subject  to  verbal  criticism,  although  it  puts  the 
law  to  the  jury  with  substantial  accuracy. 

The  judgment  of  the  district  court  reversing  the  judgment 
of  the  circuit  court  is  therefore  affirmed,  and  the  case  remanded 
for  trial  in  accordance  with  this  opinion. 

The  other  judges  concurred. 


Tfuttbbs  abs  not  Liablb  for  Loss  of  trast  funds  occurring  through 
^"sft.  robbery,  etc,  and  when  bo  loet  they  are  competent  witneaaes  in  their 
own  behalf:  Note  to  Seaweil  ▼.  Oreenway,  76  Am.  Dec.  799-^00;  StaU  v. 
Paweli,  S7  Mo.  397;  Fudge  t.  Dum,  51  Id.  267,  both  citing  the  principal 


ExaouTOBS  AND  ADioiiiSTifcATOBS  ABB  LiABLB  ooiy  for  want  of  due  care 
ftod  akill,  the  measure  of  which  is  that  ezerciaed  by  prudent  men  in  the  man* 
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agement  of  their  own  afiaars:  Van  Bibber  v.  Julian^  81  Mo.  626;  MerriU  r. 
MerriU,  62  Id.  157,  both  citing  the  principal  case. 

Whsv  Money  Jitdomsht  is  Asked  and  that  is  met  with  an  equitable 
defense,  a  jury  trial  is  proper:  SfnUh  ▼.  8L  LouU  B.  0»  Gx,  14  Mo.  App.  627, 
citing  the  principal 
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AoKNT  OB  Other  Person  Actiko  in  Fiduciary  Capacity  cannot  ipeeolate 
for  his  gain,  and  to  the  prejudice  of  his  principal,  in  the  sabject-xnatter 
committed  to  his  care. 

Trustees  are  Incapable  of  Purchasing  Trust  Property  for  themselves. 

One  Who  Undertakes  to  CJollect  Rents  and  EIzercise  Ck>NTROL  oyer 
Property  occupies  a  fiduciary  relation  which  forbids  his  placing  him- 
self in  antagonism  to  his  principal  with  respect  to  such  property. 

One  Enabled  to  Bid  in  Property  at  Less  than  its  Value,  by  falsely 
representing  that  he  is  acting  for  or  in  the  interest  of  the  defendant  in 
execution,  will  be  converted  into  a  trustee  for  the  benefit  of  such  defend- 
ant. 

Renewal  op  Lease  given  to  the  agent  or  trustee  of  the  holder  of  the  origi- 
nal lease  is  held  for  the  benefit  of  the  latter,  who  may  compel  its  assign- 
ment to  him,  and  an  accounting  for  the  profits  received  therefrom. 

^'  Release  of  All  Demands  discharges  all  sorts  of  actions,  rights,  and  tiilasy 
conditions  before  or  after  breach,  ezecutioos,  appeals,  rents,  covenanii^ 
annuities,  contracts,  recognisances,  statutes,  commons,"  etc 

General  Words  in  a  release,  following  a  particular  recital,  are  qualified  by 
and  limited  to  such  recitaL 

Receipt  for  Sum  Designated  as  in  satisfaction  of  a  certain  judgment^  and 
containing  the  following  clause:  "And  said  sum  is  in  full  satisfaction  of 
all  claims  and  denumds  I  have  or  hold  against  said  R  and  W.,  or  either 
of  them,  up  to  this  date," — will  be  confined  in  its  effect  to  the  judgment 
therein  named,  and  not  permitted  to  release  another  action  then  pending 
between  the  same  parties. 

The  opinion  states  the  facts. 

MyerSy  Olivevy  ClinSf  Jamison^  and  Day^  for  the  appellant. 

Krum,  Decker,  and  Krum,  for  the  respondent. 

By  Court,  Waqner,  J.  This  was  a  bill  in  equity  to  have  a 
renewed  lease,  procured  by  the  defendant  while  agent  of  the 
plaintiff,  declared  a  trust  for  the  plaintiff,  and  for  an  account. 
The  record  shows  that  the  plaintiff  leased  from  John  O'Fallon 
an  unimproved  lot  of  ground,  in  1844,  and  in  1855  completed 
the  building  of  fifteen  houses  on  it.  The  lease  was  to  expire 
January  1,  1864,  with  a  privilege  in  plaintiff  of  removing  his 
improvements  at  any  time  before  its  expiration.  Just  before 
coiupleting  the  building  of  the  houses,  the  plaintiff,  by  a 
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power  of  attorney,  made  defendant,  who  was  iit  the  real  estate 
business,  his  agent  to  collect  the  rents  and  manage  his  prop- 
erty, and  then  departed  for  Europe.  While  plainti£f  was 
absent,  the  defendant,  his  agent,  bought  in  three  judgments 
for  himself,  which  were  outstanding  against  the  plaintiff. 
Upon  these  judgments  he  caused  executions  to  be  issued,  had 
the  fifteen  houses  levied  on,  and  sold  at  sheriff's  sale,  and 
bought  them  in  himself,  taking  a  deed  therefor,  while  plaintiff 
was  absent  in  Europe.  The  sale  was  made  in  January,  1857, 
and  the  evidence  is  uncontradicted  that  bidders  were  kept 
away,  and  competition  warded  off,  by  defendant's  declaring 
that  he  was  purchasing  the  buildings  for  his  principal,  the 
plaintiff.  The  buildings  were  purchased  at  sheriff's  sale,  and, 
as  tlie  evidence  shows,  for  less  than  a  tenth  of  their  real  value. 
The  defendant  stated  on  different  occasions  that  he  purchased 
the  buildings  for  the  plaintiff,  but  it  seems  that  he  really 
bought  them  for  himself,  with  the  intention  of  keeping  them; 
and  when  plaintiff,  on  hearing  of  the  sale,  returned  home,  he 
refused  to  give  him  any  account  of  the  rents  of  the  houses, 
except  up  to  the  time  of  the  sheriff's  sale  to  him.  Plaintiff 
then  sued  defendant,  as  his  agent,  for  an  account,  and  in  May, 
1864,  recovered  a  judgment  for  $11,522.54,  for  rents  collected 
and  appropriated  by  defendant  up  to  January  1, 1864,  the  date 
that  the  lease  expired. 

In  the  month  of  November,  1863,  and  before  the  expiration 
of  the  lease,  both  parties  (the  plaintiff  and  defendant)  applied 
to  the  lessor  for  a  renewal  of  the  lease.  The  lessor,  O'Fallon, 
refused  to  continue  the  lease  to  tbe  plaintiff,  but  granted  a 
lease  of  the  premises  for  ten  years,  from  January  1,  1864,  to 
the  defendant;  and  he  has  ever  since  enjoyed  the  rents  and 
profits  of  the  lot,  together  with  the  buildings  thereon  erected 
by  the  plaintiff. 

O'Fallon  is  dead,  but  the  testimony  of  Keber,  his  chief  clerk, 
a  disinterested  witness,  states  that  he  knew  of  no  objection  to 
the  plaintiff,  but  that  O'Fallon  made  it  a  rule  to  grant  a  new 
lease  to  the  one  already  in  possession.  The  defendant  was  in 
possession  to  the  exclusion  of  his  principal,  the  plaintiff.  He 
exhibited  his  deed  to  show  title,  and  it  is  charged  that  he 
made  use  of  his  wrongful  possession  and  pretended  title  to 
acquire  his  lease. 

After  the  procurement  of  this  lease  by  the  defendant,  and 
At  the  September  term,  1864,  of  the  St  Louis  circuit  court,  the 
plaintiff  brought  suit  against  the  defendant  for  seven  thousand 
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dollars,  in  which  he  set  up  that  tinder  the  first  lease  he  had  a 
right  to  remove  the  improvements  at  any  time  before  the  1st 
of  January,  1864,  and  that  the  defendant  refused  to  let  him 
remove  them  after  that  date,  thereby  damaging  him  in  the 
above  amount,  for  which  he  asks  judgment.  A  demurrer  waa 
filed,  and  sustained  to  this  last  petition.  While  this  last  suit 
was  pending,  and  the  prior  judgment  remained  unsatisfied, 
negotiations  were  entered  into  for  a  compromise.  It  appears 
that  an  appeal  was  taken  from  the  judgment  as  rendered,  and 
it  was  agreed  by  the  attorneys  on  both  sides  that  therQ  was  a 
mistake  in  the  calculation  as  to  amount,  and  that  it  was  ren- 
dered for  too  much.  They  finally  agreed  on  six  thousand  five 
hundred  dollars,  and  the  plaintiff  executed  to  the  defendant 
the  following  receipt: — 

"  Received  from  William  G.  Webb  six  thousand  five  hun- 
dred dollars,  which  is  in  full  satisfaction  of  a  judgment  re- 
covered by  me  against  said  Webb  and  David  S.  Bigham  in  the 
St.  Louis  circuit  court;  and  said  sum  is  in  full  satisfaction  of 
all  claims  and  demands  I  have  or  hold  against  said  Bigham 
and  Webb,  or  either  of  them,  up  to  this  date. 

(Signed^  "William  Gbumlet. 

"  St.  Louis,  March  7, 1865." 

It  should  be  stated  that  Bigham  was  in  partnership  mth 
defendant  Webb  in  the  real  estate  business  when  the  plaintiff 
intrusted  his  business  to  their  care,  but  they  dissolved  part- 
nership before  plaintiff's  return  from  Europe,  and  the  whole 
matter  passed  into  the  hands  of  the  defendant,  who  alone  was 
sued  in  this  suit. 

Upon  the  facts  as  above  set  forth,  the  case  was  heard  in  the 
court  below,  and  the  bill  dismissed  for  want  of  equity. 

It  is  contended  by  the  counsel  for  the  plaintiff  that  the  de- 
fendant, at  the  time  he  acquired  the  lease,  stood  in  a  fiduciary 
capacity,  and  was  disabled  from  taking  and  holding  the  same 
on  his  own  account,  and  that  it  inured  in  equity  to  plaintiff's 
benefit.  Defendant's  counsel  insists  that  the  lease  in  contro- 
versy did  not  inure  to  the  benefit  of  the  plaintiff  upon  its  pro- 
curement, and  that  if  it  did,  the  receipt  shows  a  settlement  of 
all  matters  in  difference  between  the  parties,  and  includes  this 
as  well  as  all  other  claims.  Nothing  is  better  settled  than  that 
an  agent  or  a  trustee,  or  any  person  acting  in  a  fiduciary 
capacity,  cannot  speculate  for  his  private  gain  with  the  sub- 
ject-matter committed  to  his  care,  to  the  prejudice  of  his 
principal.     He  cannot  be  allowed  to  purchase  an  interest  in 
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property  where  he  has  a  duty  to  perform  which  is  inconsistent 
with  the  character  of  purchaser.  The  law  does  not  presume 
that  such  a  transaction  will  always  be  impressed  with  fraud, 
but  it  furnishes  an  inducement  to  fraud,  and  affords  opportu- 
nities to  persons,  who  should  always  act  with  the  most  con- 
scientious and  scrupulous  good  faith,  to  abuse  their  trust;  and 
therefore  a  total  disability  is  enjoined,  to  take  away  all  tempta- 
tion: Jamison  v.  Olascock^  29  Mo.  191;  Boardman  y.  Floret^  37 
Id.  559;  Jacques  v.  Edgelly  40  Id.  77;  Thornton  v.  /nctn,  43  Id. 
153;  State  etc.  v.  McKay ^  43  Id.  594. 

Lord  St.  Leonards,  in  his  work  on  vendors  and  purchasers, 
lays  down  tl:e  rule  with  great  clearness.  He  says:  "  It  may 
be  laid  down  as  a  general  proposition  that  trustees,  who  have 
accepted  the  trust  (unless  they  are  nominally  such  to  preserve 
contingent  remainders),  agents,  commissioners  of  bankrupts, 
assignees  of  bankrupts  or  their  partners  in  business,  solicitors 
to  the  commission,  auctioneers,  creditors  who  have  been  con- 
sulted as  to  the  mode  of  sale,  counsel,  or  any  persons  who, 
being  employed  or  concerned  in  the  affairs  of  another,  have 
acquired  a  knowledge  of  his  property,  are  incapable  of  pur- 
chasing such  property  themselves,  except  under  the  restric- 
tions which  will  be  shortly  mentioned.  For  if  persons  having 
a  confidential  character  were  permitted  to  avail  themselves  of 
any  knowledge  acquired  in  that  capacity,  they  might  be  in- 
duced to  conceal  their  information,  and  not  to  exercise  it  for 
the  benefit  of  the  persons  relying  on  their  integrity.  The  char- 
acters are  inconsistent.  Emptor  emit  quam  minima  potest^  ven-^ 
ditor  vendit  quam  maocimo  potest ":  Sugden  on  Vendors  and 
Purchasers,  18th  ed.,  566. 

In  New  York  it  has  been  decided  that  the  clerk  of  a  broker 
employed  to  make  sale  of  land,  who  has  access  to  the  cor- 
respondence between  his  principal  and  the  vendor,  stands  in 
SQch  a  relation  of  confidence  to  the  latter  that  if  he  becomes 
the  purchaser  he  is  chargeable  as  trustee  for  the  vendor,  and 
must  reconvey  or  account  for  the  value  of  the  land:  Gardner 
V.  Ogdeuy  22  N.  Y.  325  [78  Am.  Dec.  192]. 

That  the  defendant  in  this  case  occupied  a  relation  of  trust 
and  confidence  toward  the  plaintiff  is  undisputed.  For  a  cer- 
tain remuneration  he  undertook  to  collect  the  rent  and  exer- 
cise control  over  the  property.  His  principal  was  absent,  and. 
relied  entirely  on  his  discretion,  judgment,  and  integrity. 
Under  such  circumstances,  he  had  no  right  to  interfere  with 
the  title  to  the  property,  or  place  himself  in  an  attitude  of 
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.'intagoniBm  to  the  interests  of  his  principal.  But  this  is  not 
alL  It  was  expressly  agreed  that  the  rents,  as  they  were  col* 
iected,  after  paying  taxes  and  ground-rent,  should  be  applied 
to  the  payment  of  the  judgments.  But  instead  of  pursuing 
this  course,  the  defendant,  as  agent,  purchases  up  the  judg- 
ments, has  them  assigned  to  him,  orders  out  execution,  and 
buys  the  property  in  his.  own  name;  this,  too,  while  the  plain- 
tiff was  in  Europe,  relying  on  the  defendant's  honesty  and  dili- 
gence to  protect  his  rights.  That  the  deed  was  taken  in  the 
defendant's  name,  and  that  he  afterward  refused  to  account 
for  rents  beyond  the  time  that  he  acquired  the  deed,  show 
that  the  purchase  was  made  ex  maleficio.  Had  there  been  no 
agency  under  the  facts  in  this  case,  the  defendant  would  still 
have  been  placed  in  the  position  of  a  trustee.  He  obtained 
the  property  at  a  sacrifice,  by  representing  that  he  was  buying 
for  his  principal;  and  no  principle  is  clearer  than  that  where 
one  becomes  a  purchaser  under  such  circumstances  as  would 
make  it  a  fraud  to  permit  him  to  hold  on  to  his  bargain, — as 
by  representing  that  he  is  buying  for  the  benefit  of  the  em- 
barrassed debtor  in  the  execution,  or  that  he  intended  to  re* 
convey  the  property,  and  thereby  obtains  it  at  a  sacrifice, — 
courts  will  relieve  against  such  fraud,  and  the  person  who  has 
gained  an  advantage  by  means  of  such  fraudulent  act  will  be 
converted  into  a  trustee  for  those  who  have  been  injured 
thereby:  McNew  v.  Booths  42  Mo.  189,  and  cases  referred  to. 

We  think,  then,  the  proposition  may  be  fairly  stated  that  at 
the  time  the  purchase  was  made  at  sheriff's  sale  the  defendant 
was  disabled  from  acting  on  his  own  account,  and  that  for 
whatever  he  did  he  will  be  held  liable  as  a  trustee. 

When  be- acquired  the  lease  from  O'Fallon  he  was  dealing  as 
a  trustee;  and  he  obtained  a  renewal  of  the  lease  of  his  cestui 
que  trust  in  his  own  name  before  the  lease  had  expired;  and 
the  evidence  leaves  no  room  to  doubt  that  the  possession  and 
title  which  he  had  got  by  reason  of  his  being  agent  or  trustee 
were  the  agencies  which  superinduced  the  execution  of  the  lease 
to  him. 

A  uniform  series  of  decisions,  both  English  and  American, 
ha^'e  adjudged  that  under  such  circumstances  the  trustee 
cannot  take  the  lease  to  himself;  and  if  he  does,  he  will  be 
obliged  to  assign  it  to  the  cestui  que  trusty  and  account  for  the 
profits.  The  leading  case  on  this  question  is  Keech  v.  Sand* 
ford,  Selwyn's  Cases  in  Chancery,  61,  which  was  tried  in  1726, 
before  Lord  Chancellor  Eing.    In  that  case,  a  person  being 
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posseBsed  of  a  lease  of  the  profits  of  a  market,  devised  his 
estate  to  a  trustee  in  trust  for  the  infant.  Before  the  expiration 
of  the  term  the  trustee  applied  to  the  lessor  for  a  renewal  for 
the-henefit  of  the  infant,  which  he  refused,  in  regard  that,  it 
being  only  of  the  profits  of  the  market,  there  could  be  no  dis- 
tresS|  and  must  rest  singly  in  covenant,  which  the  infant  could 
not  do. 

There  was  clear  proof  of  the  refusal  to  renew  for  the  benefit 
of  the  infant,  and  the  trustee  then  got  a  lease  made  to  him- 
self. Bill  was  brought  by  the  infant  to  have  the  lease  assigned 
to  him,  and  for  an  account  of  the  profits,  on  the  principle  that 
wherever  a  lease  is  renewed  by  a  trustee  it  shall  be  for  the  ben- 
efit of  the  cestui  que  uee.  This  principle  was  not  denied  in  the 
argument  for  the  trustee,  but  it  was  endeavored  to  be  avoided 
on  the  ground  of  the  express  refusal  of  the  lessor  to  renew  to 
the  infant.  But  the  lord  chancellor  said:  *'  I  must  consider 
this  as  a  trust  for  the  infant,  for  I  very  well  see  that  if  a  trus- 
tee, on  the  refusal  to  renew,  might  have  a  lease  to  himself,  few 
trust  estates  would  be  renewed  to  cestui  que  use.  Though  I  do 
not  say  there  is  fraud  in  this  case,  yet  he  [the  trustee]  should 
rather  have  let  it  run  out  than  to  have  had  the  lease  to  himself. 
This  may  seem  hard,  that  the  trustee  is  the  only  person  of  all 
mankind  who  might  not  have  the  lease;  but  it  is  very  proper 
that  the  rule  should  be  strictly  pursued,  and  not  in  the  least 
relaxed;  ^  for  it  is  very  obvious  what  would  be  the  consequences 
of  letting  trustees  have  the  lease  on  refusal  to  renew  to  cestui 
que  useJ  " 

And  a  decree  was  accordingly  entered  that  the  lease  should 
be  assigned  to  the  infant,  and  that  the  trustee  should  be  in- 
demnified from  any  covenant  comprised  in  the  lease^  and 
that  an  account  should  be  taken  of  the  profits  made  after 
the  renewal. 

Keech  V.  Sandfordj  supraj  sometimes  called  the  Rumford  Mar* 
hei  Case,  is  cited  by  the  learned  authors  of  the  leading  cases  in 
equity  (see  White  &  Tudor*s  Lead.  Cas.  Eq.  86)  as  the  leading 
authority  on  the  doctrine  of  constructive  trusts  aribing  upon 
the  renewal  of  a  lease  by  a  trustee  or  executor  in  his  own 
name  and  for  his  own  benefit. 

The  rule  inflexibly  laid  down  by  Lord  King  has  been  inva- 
riably followed;  namely,  that  a  lease  renewed  by  a  trustee  or 
executor,  in  his  own  name,  even  in  the  absence  of  fraud,  and 
upon  the  refusal  of  the  lessor  to  grant  a  new  lease  to  the  cestui 
que  trusty  shall  be  held  upon  trust  for  the  person  entitled  to 
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the  old  lease.  For  this  position  the  authors  cite  the  following 
cases:  Fitzgibbon  v.  Scardan,  1  Dow,  261,  269;  Rawe  v.  Chi' 
Chester,  1  Amb.  715;  1  Bro.  C.  C.  198;  2  Dick.  480;  Pickering 
V.  Vowlesy  1  Bro.  C.  C.  198;  Pierson  v.  Shore,  1  Atk.  480;  JV«. 
hilt  V.  Tredennich,  1  Ball  &  B.  46;  Ahney  v.  Miller,  2  Atk.  597; 
Edwards  v.  Lewis,  3  Id.  538;  KiUich  v.  Flexney,  4  Bro.  C.  C. 
161 ;  Moody  v.  Mathews,  7  Ves.  174;  James  v.  Dean,  11  Id.  883; 
Parker  v.  £roofe,  9  Id.  583;  Lovatt  v.  ^ntpc,  12  Ired.  Eq.  124; 
Walley  v.  Walley,  1  Vern,  484;  JToft  v.  Holt,  1  C.  C.  190. 

The  reason  assigned  for  decreeing  renewals  by  trustees  and 
executors,  to  inure  to  the  benefit  of  the  cestvi  que  trust,  is  pub- 
lic policy,  to  prevent  persons  in  such  situations  from  acting 
so  as  to  take  a  benefit  for  themselves:  Qriffin  v.  Griffin,  1 
Schoales  &  L.  354,  per  Lord  Redesdale;  Blewett  v.  Millet,  7 
Brown  Pari.  C,  Toral.  ed.,  367. 

The  same  doctrine  applies  to  partnerships,  where  one  partner 
obtains  a  renewal  of  a  partnership  lease  for  his  own  benefit, 
and  to  a  person  having  a  limited  interest  in  a  renewable 
lease,  as  a  tenant  for  life.  If  he  renews  it  in  his  own  name, 
he  will  be  held  trustee  for  those  entitled  in  remainder  in  the 
old  lease. 

In  American  jurisprudence  the  principle  is  equally  as  well 
settled  as  in  England.  In  an  early  day,  the  ablest  of  all 
American  chancellors  (Kent)  gave  the  subject  a  thorough  and 
profound  discussion,  and  fixed  the  rule  on  a  strong  basis.  li 
would  too  much  extend  the  length  of  this  opinion  to  attempt 
a  review  of  the  American  authorities,  but  they  will  be  found 
collated  by  the  American  editors,  Hare  and  Wallace,  in  a  note 
to  Keech  v.  Sandford^  above  referred  to. 

In.  the  case  of  Zilkin  v.  Carhart,  3  Bradf  376,  the  intestate 
having  owned  a  lease  for  years,  without  covenant  of  renewal, 
but  with  a  stipulation  that  the  right  of  the  lessee  to  take  away 
the  building  on  the  premises  should  not  be  impaired,  and  the 
administratrix  having  taken  a  renewal  in  her  own  name,  it 
was  held  that  the  new  lease  inured  to  the  benefit  of  the  estate, 
and  that  the  administratrix  was  bound  to  account  to  the  next 
of  kin,  for  its  value  and  for  the  rents  which  had  accruedy  less 
the  current  charges,  repairs,  and  ground-rent. 

The  surrogate,  in  his  opinion,  said  there  was  always  a  bene* 
ficial  interest  connected  with  a  tenancy  as  an  inducement 
toward  a  renewal,  which  in  equity  was  regarded  as  valuable; 
and  a  trustee  could  not  avail  himself  of  his  position,  and  use 
the  good-will  for  a  renewal  in  his  own  right,  in  exclusion  of 
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the  parties  for  whom  he  was  trustee:  See  also  Thamoi  v.  Zuny- 
baleny  43  Mo.  471. 

In  general,  however,  where  the  trustee  buys  an  estate,  or 
renews  a  lease  which  inures  to  the  benefit  of  the  cestui  gne 
trusty  he  will  be  entitled  to  reimbursement  for  his  outlay: 
Q^ackenbush  v.  Leanardy  9  Paige,  334, 344;  Mathews  v.  Dragaud^ 
S  Desaus.  25-28;  McClanahan  y.  Henderson,  2  A.  K.  Marsh. 
388  [12  Am.  Dec.  412];  Morrison  v.  CaldweU,  5  T.  B.  Mon.  426 
(17  Am.  Dec.  84];  KeUogg  v.  Wood,  4  Paige,  578. 

One  question  alone  remains  to  be  considered,  and  that  is, 
whether  the  receipt  concludes  this  suit,  and  amounted  to  a  final 
adjustment  of  all  matters  in  controversy  between  the  parties. 
The  plaintifi*  alone  signed  the  receipt,  and  it  expressed  full 
satisfaction  of  the  judgment,  which  was  the  principal  object 
of  negotiation  between  the  parties,  and  also  of  all  claims  and 
demands  which  the  defendant  had  or  held  against  the  plaintiff. 
The  language  is  exceedingly  broad  and  comprehensive,  but, 
like  all  other  contracts,  it  must  be  interpreted  and  construed 
from  existing  facts,  and  in  the  light  of  surrounding  and  con- 
temporaneous circumstances.  Evidence  was  taken  at  the  trial 
in  the  court  below  as  to  what  was  actually  settled  between  the 
parties,  and  what  was  intended  to  be  released.  Some  of  the 
evidence  is  in  conflict  and  irreconcilable.  The  opposing  at- 
torneys understand  the  matter  differently.  But  upon  a  review 
of  all  the  evidence  bearing  upon  this  point,  and  the  statement 
of  the  parties  themselves,  the  conclusion  is  irresistible  that  the 
plaintiff  thought  he  was  compromising  only  the  judgment 
actually  obtained,  and  that  he  was  receiving  satisfaction  and 
releasing  his  claim  to  that  judgment  only.  He  had  no  idea 
that  the  settlement  included  the  second  suit,  which  was  pending 
and  undisposed  of  in  the  circuit  court. 

The  receipt,  acknowledging  satisfaction  of  the  judgment 
rendered,  he  signed;  and  on  the  same  day  his  attorneys,  on 
their  own  responsibility,  and  without  consulting  him,  signed 
an  order  for  the  dismissal  of  the  pending  suit.  It  is  undoubted . 
that  he  was  ignorant  of  this  dismissal  for  some  time  after  it 
occurred.  On  the  other  hand,  the  defendant's  testimony  tends 
to  show  that  defendant  considered  the  settlement  a  complete 
adjustment  of  all  differences  growing  out  of  plaintiff's  claim 
on  defendant;  but  I  am  impelled  to  the  belief  that  neither 
party  at  the  time  apprehended  that  a  suit  of  this  character 
would  be  instituted.    It  was  not  contemplated,  nor  thought  oL 
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Such  being  the  case,  we  must  see  what  constractioQ  the  law 
will  place  upon  the  terms  of  the  receipt. 

In  the  case  of  Vedder  v.  Vedder,  1  Denio,  257,  where  the 
receipt  was  ''one  dollar  in  full  of  all  demands  to  date,"  Judge 
Beardsley  quoted  the  language  of  Lord  Coke,  that  the  word 
'<  demand  "  was  the  largest  word  in  law  except  '^  claim,"  and 
said  that  a  '*  release  of  all  demands  discharges  all  sorts  of 
actions,  rights  and  titles,  conditions  before  or  after  breach, 
executions,  appeals,  rents  of  all  kinds,  covenants,  annuities, 
contracts,  recognizances,  statutes,  commons,"  etc.;  and  as 
authorities  to  sustain  this  view,  he  cites  Bac.  Abr.,  tit.  Release, 
I;  Lit.,  sec.  508;  Co.  Lit  291  b;  Althan'a  Case,  8  Coke,  299. 
But  the  receipt  in  that  case  was  simply  for  one  dollar  in 
full  of  all  demands  to  date,  nothing  being  said  respecting  the 
particular  demand  which  was  paid;  and  as  it  was  received  on 
an  adjustment  between  the  parties  of  mutual  cases  of  tort,  it 
was  held  to  be  binding  on  all  cases  of  mutual  dispute.  The 
case,  when  properly  examined  and  rightfully  understood,  does 
not  militate  against  the  universally  recognized  doctrine  that 
language,  however  general  in  its  form,  when  used  in  connection 
with  a  particular  subject-matter,  will  be  presumed  to  be  used 
in  subordination  to  that  matter,  and  will  be  construed  and 
limited  accordingly. 

In  an  old  book  of  great  merit  it  is  said:  "  On  the  rule  of 
law  that  every  man's  deed  shall  be  taken  strongest  against 
himself,  and  on  what  is  laid  down  in  Althan^s  Case^  8  Coke, 
148.  generalis  clausula"  etc.,  *' it  hath  been  insisted  that  gen- 
eral words  in  a  release  are  to  be  taken  strongest  against  the 
releasor,  and  are  not  to  be  qualified  or  restrained  by  any 
special  recital.  But  herein  the  sure  rule  and  distinction 
seems  to  be  that  where  there  are  general  words  all  alone  in  a 
deed  of  Rlease  they  shall  be  taken  more  strongly  against  the 
releasor;  but  where  there  is  a  particular  recital  in  a  deed,  and 
then  general  words  follow,  the  general  words  shall  be  quali- 
fied by  the  particular  recital":  Bac.  Abr.,  tit.  Release,  K. 

In  2  RoU.  Abr.  409,  it  is  said  that  if  a  man  receives  ten 
pounds  of  another,  and  by  his  deed  acknowledges  the  receipt 
thereof,  and  therefore  releases,  acquits,  and  discharges  him  of 
all  actions,  suits,  debts,  duties,  and  demands,  by  this  release 
nothing  is  discharged  but  the  ten  pounds,  and  the  action  and 
demands  thereof;  for  the  last  words  have  reference  to  the  firstt 
and  are  so  limited  by  them. 

In  Jackson  v.  Stackhouse^  1  Cow.  122  [13  Am.  Dec.  514],  the 
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release  given  in  evidence  by  the  defendant  discharged  the 
jadgznent  obtained  against  the  mortgagors  for  two  years^^ 
interest  on  the  bond;  it  also  contained  general  words,  "in  full 
of  all  debts,  demands,  judgments,  executions,  and  accounts, 
of  whatsoever  nature,  in  law  or  equity."  Notwithstanding  the- 
extensive  scope  of  this  language,  the  court  declared  that  it 
was  settled  that  where  there  were  general  words  alone  in  a 
deed  of  release  they  should  be  taken  most  strongly  against 
the  releasor;  but  where  there  was  a  particular  recital  and  then 
general  words  followed,  the  general  words  should  be  qualified 
by  the  particular  recital.  So,  also,  in  Littlefidd  v.  Windowj  19* 
He.  394,  Shepley,  J.,  in  speaking  on  this  subject,  says:  '^  Per- 
sons often  use  general  language  when  speaking  of  the  subject 
on  which  the  mind  is  then  employed.  If  another  subject  be 
presented  to  the  mind  in  connection  with  it,  the  language 
umally  gives  some  indication  of  it.  And  when  it  does  not,  if 
general  language  were  not  limited  to  the  subject  then  under 
consideration,  it  would  occasion  mischiefs,  not  only  in  the  com- 
mon business  of  life,  but  in  the  construction  of  contracts,  and 
even  in  judicial  proceedings.  It  was  so  clearly  perceived  that 
the  language  used  should  be  considered  as  applicable  to  the 
subject  of  thought  only,  that  it  introduced  the  maxim,  Sensu9^ 
verborum  ex  causa  dieentis  aceipiendua  est  et  secundum  subjecium 
tiuztmam":  Moore  v.  McQraih^  Cowp.  9,  per  Lord  Mansfield; 
BvAeher  v.  BvAehetj  4  Bos.  A  P.  113;  Payler  v.  Homerskam^  4 
Maule  &  S.  425;  Lyman  v.  Claris  9  Mass.  237;  Mclntire  v. 
WUliamsonj  Edw.  Ch.  38. 

It  necessarily  follows  that  the  receipt  furnishes  no  obstacle 
to  the  plaintiff's  asserting  his  rights  in  this  suit.  The  judg* 
ment  will  be  reversed,  and  the  cause  remanded  for  further  pro* 
oeedings,  to  be  had  in  conformity  with  this  opinion. 

Reversed  and  remanded. 

The  other  judges  concurred. 

The  oooranrx  ov  trb  FBiiraiPAL  case  refpecting  the  effwt  and  ocmatnio- 
tion  of  releatiea  is  well  ratteinad  by  the  Mithoritiet.  If  the  releaae  U  » 
general  oue^  not  by  ite  terms  applicable  to  any  particular  demand,  or  if  it 
purports  to  be  a  general  releaae  inclading  a  certain  designated  demand^ 
it  will  be  constmed  most  strongly  against  the  releasor,  and  prednde  hiii> 
from  ssserting  any  pre*ezisting  demands:  Dunbar  v.  DunbcoTf  6  Oray,  103. 
I^  on  the  other  huid,  a  particular  debt  is  first  released,  followed  by  general 
words,  howerer  comprehensive  in  scope  and  character,  such  general  word» 
are  interpreted  as  relating  solely  to  the  debt  or  debts  specifically  enumerated: 
Simom  v.  Jdknaont  3  Bam.  ft  Adol.  175;  Jadcmm  v.  Stockhmue,  13  Am.  Dec 
W4;  Payne  t.  AUen,  1  Sprague,  304;  Lam  ▼.  Bentky^  25  HI.  52:  Seynumr  r. 
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JffiKief,  8  Iowa,  304;  Lyman  ▼.  Clark,  9  Maas.  235;  Rich  v.  Lard,  18  Pick.  322; 
AveriH  v.  Lyman,  18  Id.  346. 

One  obtaining  a  renewal  of  a  lease,  while  occnpying  a  confidential  relatioii 
to  the  original  lessee,  will  generally  be  treated  as  acting  for  the  latter,  and 
compelled  to  assign  to  him:  Smiihy.  SmUh,  I  Harp.  Ch.  180;  Burrettw.  Bma, 
t  Sand.  Ch.  15. 


Garvin's  Administbatoe  v.  Williams. 

[44  HIS80I7BX,  4G6.] 

fiSQUESTS  BT  WiLL,  GuTS,  Graivts,  OR  DoNATioNB  obtained  from  the  ward 
by  the  guardian,  from  ceBttU  que  trtut  by  tnistee,  from  child  by  parenti 
or  from  client  by  attorney,  are  watched  with  great  and  jealoos  scrutiny, 
and  generally  held  to  be  presumptively  void  and  obtained  through  undue 
influence. 

Bequest  bt  Will  from  Ward  to  Guardian  is  presumed  void,  and  will 
not  be  allowed  to  stand  if  the  period  between  the  making  of  the  will 
and  the  coming  of  age  of  the  ward  is  short,  unless  it  is  shown  nwst 
satisfactorily,  and  beyond  a  reasonable  doubt,  that  there  exists  the  ut- 
most good  faith  on  the  part  of  the  guardian. 

Will  or  Ward  in  Favor  or  Guardian  Presumed  Invalid. — Where  it 
appeared  that  the  devisee  had  been  appointed  the  guardian  of  the  testa- 
tor when  the  latter  was  a  child;  that  from  the  time  of  such  appoint- 
ment until  his  death  he  resided  in  the  family  of  the  guardian;  that  the 
latter  had  exclusive  control  and  management  of  his  estate,  and  his  en- 
tire confidence;  that  just  prior  to  arriving  at  age,  a  settlement  was 
had  between  them,  and  on  the  next  day  the  ward  made  his  will  in  favor 
of  the  guardian  and  his  family,  almost  totally  disinheriting  his  relatives; 
that  at  the  time  he  was  too  ill  to  attend  to  business,  and  showed  no  in- 
terest in  what  was  going  on,  and  about  a  month  afterwards  died,  — it 
was  held  that  the  will  was  presumptively  void  and  the  burden  of  proving 
its  validity  upon  the  beneficiaries  under  it. 

The  opinion  states  the  facts. 

Glover  and  Shepley,  and  Harris  and  CretoSy  and  North  and 
Lauriey  for  the  appellants. 

Sharp  and  Broadheadj  and  Knoz^  for  the  respondents. 

By  Court,  Waoneb,  J.  This  was  a  proceeding  instituted  in 
the  circuit  court  of  Chariton  County,  and  taken  by  a  change 
of  yenue  to  St.  Louis  County  by  the  appellants,  who  are  heirs 
at  law  and  personal  representatives  of  W.  D.  Peticrew,  to  set 
aside  the  probate  of  his  will.  The  respondents  are  benefi* 
•ciaries  ujider  the  will. 

It  appears  that  the  deceased,  Peticrew,  was  left  an  orphan 
when  a  mere  child,  inheriting  a  large  estate,  and  that  he  had 
4ieither  brothers  nor  sisters.  The  respondent,  John  P.  Wil- 
liams, was  appointed  guardian  of  his  person,  and  curator  of  his 


Oct.  1869.]    Garvin's  Administrator  v.  Wiluamb.  315 

estate;  and  from  the  time  of  such  appointmeDt  Peticrew  re« 
fiided  in  the  family  of  Williams  till  the  time  of  his  death, 
except  when  he  was  absent  at  school.  During  all  this  time 
Williams  had  the  exclusiye  management  and  control  of  the 
estate,  and  Peticrew  seems  to  have  given  him  his  unreserved 
confidence. 

Before  Peticrew  became  of  age  he  was  attacked  with  con- 
eumption,  and  the  record  shows  that  it  was  painfully  evident 
that  he  could  not  long  survive.  He  was  born  September  12, 
1839,  and  therefore  arrived  at  age  on  the  eleventh  day  of  Sep- 
tember, 1860.  Two  days  prior  to  his  becoming  of  age  an 
attorney  was  employed  to  examine  the  accounts  between  him 
and  his  guardian,  and  on  the  13th  of  the  same  month  a  set- 
tlement was  made  in  the  county  court, — Peticrew  receiving 
the  note  of  his  guardian  for  the  amount  due  him,  and  entering 
a  release  of  record  discharging  him  and  his  securities.  On 
the  next  day,  the  14th  of  September,  Peticrew,  still  being  at 
Williams's  house,  made  and  executed  his  will,  giving  the 
whole  of  his  large  estate  to  Williams  and  his  family,  with  two 
exceptions,  and  totally  disinheriting  all  his  kindred  or  rela- 
tions.   In  the  succeeding  month  of  December  he  died. 

From  the  view  we  have  taken  of  the  case  as  now  presented, 
it  will  be  unnecessary  to  comment  upon  or  bestow  any  par- 
ticular tittention  on  the  great  mass  of  testimony  embodied  in 
the  bill  of  exceptions.  We  must  first  examine  whether  the 
court  below  tried  the  case  upon  a  correct  theory. 

Upon  the  trial  the  plaintiffs  offered  an  instruction  reciting 
all  the  facts  in  the  case,  and  asked  the  court  to  declare,  as  a 
conclusion  of  law  thereon,  that  the  alleged  will  was  presump- 
tively procured  by  undue  influence.  The  concluding  para- 
graphs of  the  instruction  are  in  these  words:  "And  that  the 
alleged  will  was  made  in  the  house  of  J.  P.  Williams,  while 
fiaid  Peticrew  was  residing  therein,  on  September  14,  1860, 
eaid  Peticrew  being  only  two  or  three  days  of  age,  and  before 
the  influence  created  over  said  Peticrew  by  the  relations 
(guardianship)  aforesaid  had  ceased  to  exist.  The  presump- 
tion arising  from  such  facts  is,  that  the  alleged  will  was 
procured  by  the  undue  influence  of  J.  P.  Williams,  and  that 
presumption  can  only  be  repelled  by  satisfactory  proof  that  no 
undue  influence  was  used  to  procure  the  same."  This  instruc- 
tion the  court  refused  to  give. 

There  is  no  subject  in  the  whole  range  of  equity  jurispru- 
dence where  its  salutary  principles  have  been  more  often 
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inyoked  than  in  those  cases  where  donations  have  been  ob- 
tained by  persons  standing  in  some  confidential,  fiduciary,  or 
other  relation  toward  the  donor,  and  where  they  may  have 
exercised  dominion  over  him.  Transactions  of  this  kind 
taking  place  between  attorney  and  client,  spiritual  adviser 
and  advisee,  trustee  and  cestui  que  trusty  parent  and  child,  and 
guardian  and  ward,  are  watched  by  courts  with  the  most 
scrutinizing  jealousy,  and  generally  held  to  be  presumptively 
void. 

Whilst  all  those  confidential  relations  are  essentially  gov* 
erned  by  the  same  principles,  we  shall  confine  this  discussion 
mainly  to  the  law  as  adjudged  and  written  in  reference  to 
guardian  and  ward.  And  here  it  must  be  observed  that  the 
rule  is  applied  not  exclusively  while  the  relation  actually  ex- 
ists, but  for  such  period  of  time  thereafter  as  may  be  sufficient 
to  insure  complete  emancipation  on  the  part  of  the  ward,  and 
afford  him  an  independent  and  unbiased  opportunity  to  in- 
vestigate for  himself  and  see  that  everything  is  correct 

Chancellor  Walworth  said,  in  one  case,  that  it  was  not  the 
practice  of  the  court  to  discharge  the  guardian  absolutely, 
and  to  order  his  bond  to  be  given  up  immediately  upon  the 
infant's  arriving  at  age,  although  he  had  settled  with  the 
guardian;  that  the  ward,  notwithstanding  such  settlement^ 
was  entitled  to  a  reasonable  time  after  he  became  of  age  to 
investigate  the  accounts  of  the  guardian,  and  to  surcharge  and 
falsify  the  same  if,  upon  such  investigation,  he  found  anything 
wrong:  In  re  Van  Home,  7  Paige,  46;  Willard's  Eq.  182. 

Mr.  Justice  Story  discusses  the  question  with  his  accus- 
tomed clearness.  He  says:  "In  the  next  place,  as  to  the 
relation  of  guardian  and  ward:  in  this  most  important  and 
delicate  of  trusts,  the  same  principles  prevail,  and  with  a 
larger  and  more  comprehensive  efficiency.  It  is  obvious  that 
during  the  existence  of  the  guardianship  the  transactions  of 
the  guardian  cannot  be  binding  upon  the  ward  if  they  are 
of  any  disadvantage  to  him;  and  indeed,  the  relative  situa- 
tion of  the  parties  imposes  a  general  disability  to  deal  with 
each  other.  But  courts  of  equity  proceed  yet  further  in  cases 
of  this  sort.  They  will  not  permit  transactions  between 
guardians  and  wards  to  stand,  even  when  they  have  occurred 
after  the  minority  has  ceased  and  the  relation  become  thereby 
actually  ended,  if  the  intermediate  period  be  short,  unless  the 
circumstances  demonstrate,  in  the  highest  sense  of  the  terms, 
the  fullest  deliberation  on  the  part  of  the  ward,  and  the  most 
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«bandant  good  faith  {uberrima  fides)  on  the  part  of  the  guar- 
-dian;  for  in  all  sach  cases  the  relation  is  still  considered  as 
having  an  undue  influence  upon  the  mind  of  the  ward,  and 
as  virtually  subsisting,  especially  if  all  the  duties  attached  to 
the  situation  have  not  ceased;  as,  if  the  accounts  between 
the  parties  have  not  been  fully  settled,  or  if  the  estate  still 
remains  in  some  sort  under  the  control  of  the  guardian '^  1 
Story's  Eq.  Jur.,  sec.  317.  The  English  ^editors  of  Leading 
Cases  in  Equity  lay  it  down  as  settled  doctrine  that  a  dona- 
tion from  a  ward  to  a  guardian  is  looked  upon  with  great 
jealousy;  and  if  it  has  been  obtained  immediately  upon  the 
ward  attaining  his  majority,  it  will  be  set  aside  upon  the  pre- 
sumption of  undue  influence  having  been  used  by  the  guar- 
dian, and  even  a  considerable  time  after  that  event,  upon 
proof  that  the  influence  of  the  guardian  over  the  ward  still 
existed;  and  if  undue  influence  can  be  fairly  presumed  from 
the  relative  positions  of  the  parties,  or  proved,  the  trouble  or 
loss  of  time  the  guardian  may  have  sustained  in  fulfilling  the 
duties  of  his  office  will  not  avail  him  as  a  defense  or  excuse 
for  accepting  or  obtaining  such  a  donation:  White  and  Tu- 
dor's  Lead.  Cas.  Eq.  490. 

In  Hylton  v.  HyltoUj  2  Yes.  Sr.  547,  an  uncle,  who  was  trustee, 
and  acted  as  guardian  to  his  nephew,  upon  coming  to  an  ac- 
eount  and  delivering  up  the  estate  to  his  nephew,  who  was 
then  about  twenty-two  years  of  age,  took  from  him  a  general 
release  and  written  discharge,  and  also  a  voluntary  grant  of 
an  annuity  of  sixty  pounds.  Lord  Hardwicke  set  the  annuity 
aside  upon  a  bill  filed  by  the  nephew.  "  Where,"  said  he,  in 
delivering  his  opinion,  ^^  a  man  acts  as  guardian,  or  trustee  in 
the  nature  of  guardian,  for  an  infant,  the  court  is  extremely 
watchful  to  prevent  that  person  taking  any  advantage  imme- 
diately upon  his  ward  or  ccBiui  que  trust  coming  of  age,  and 
at  the  time  of  settling  accounts  and  delivering  up  the  trust, 
because  an  undue  advantage  may  be  taken.  It  would  give  an 
opportunity,  either  by  flattery  or  force, — by  good  usage  fairly 
meant,  or  bad  usage  imposed, — to  take  such  an  advantage, 
and  therefore  the  principle  of  the  court  is  of  the  same  nature 
with  relief  in  this  court,  on  the  head  of  public  utility;  as  in 
bonds  obtained  from  young  heirs,  and  rewards  given  to  an 
attorney  pending  a  cause,  and  marriage-brocage  bonds.  All 
depends  upon  public  utility,  and  therefore  the  court  will  not 
suffer  it;  though  perhaps  in  a  particular  instance  there  may 
not  bo  any  actual  unfairness." 
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In  Hatch  v.  Hatch^  9  Vcr.  292,  a  guardian,  who  was  an  in- 
cumbent of  a  living,  obtained  from  his  ward,  soon  after  she 
became  of  age,  a  conveyance  of  the  advowson  of  the  living, 
expressed  to  be  made  in  consideration  of  her  great  friendship, 
kindness,  and  regard  for  him,  the  care  taken  of  her  by  him, 
etc.,  and  of  ten  shillings  to  his  brother,  who  was  the  attorney 
who  prepared  the  ^eed,  and  one  of  the  attesting  witnesses,  and 
who  afterward  became  her  husband.  She  continued  to  live 
with  her  guardian  for  about  four  years  afterward,  when  she 
married  her  guardian's  brother;  and  sixteen  years  after  her 
marriage,  upon  the  death  of  her  guardian,  she  and  her  hus- 
band filed  a  bill  to  be  relieved  against  conveyance.  Lord 
Eldon,  considering  that  she  had  never  been  her  own  mistress, 
being  with  her  guardian  till  her  marriage,  and  with  her  hus- 
band sincCy  notwithstanding  the  time  that  had  elapsed,  and 
taking  into  consideration  the  nature  of  the  property,  ordered 
the  instrument  to  be  delivered  up  and  canceled. 

In  the  course  of  his  able  judgment  he  declared:  '*  This  case 
proves  the  wisdom  of  the  court  in  8a3ring  it  is  almost  impossi- 
ble, in  the  course  of  the  connection  of  guardian  an^  ward, 
attorney  and  client,  trustee  and  cestui^ue  trusty  that  a  trans- 
action shall  stand,  purporting  to  be  bounty  for  antecedent 
duty.  There  may  not  be  a  more  moral  act,  or  one  that  would 
do  more  credit  to  a  young  man  beginning  the  world,  or  afiford 
a  better  omen  for  the  future,  than  if  a  trustee,  having  done  his 
duty,  the  cestui  que  fruat,  taking  it  into  his  fair,  serious,  and 
well-informed  consideration,  were  to  do  an  act  of  bounty  like 
this.  But  the  court  cannot  permit  it,  except  quite  satisfied 
that  the  act  is  of  that  nature,  for  the  reason  often  given."  He 
adds  that  '^  in  discussing  whether  it  is  an  act  of  rational  con- 
sideration,— an  act  of  pure  volition,  uninfluenced, — that  in- 
quiry is  so  easily  baffled  in  a  court  of  justice,  that,  instead  of 
the  spontaneous  act  of  a  Mend  uninfluenced,  it  may  be  the 
impulse  of  a  mind  misled  by  undue  kindness,  or  forced  by 
oppression.  And  therefore,  if  the  court  does  not  watch  these 
transactions  with  a  jealousy  almost  invincible,  in  a  great 
majority  of  cases  it  will  lend  its  assistance  to  fraud." 

Again,  in  the  case  of  Huguenin  v.  Basely y  14  Ves.  299,  the 
same  learned  chancellor  reviews  the  cases,  and  places  his  de- 
cision on  the  ground  of  public  utility;  and  in  Wood  v.  Dowries f 
18  Id.  127,  the  same  doctrine  is  reiterated.  Since  those  de- 
cisions were  rendered,  there  are  many  cases  reported  in  the 
English  books,  some  of  which  might  seem  to  qualify  or  miti- 
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gate  the  stringent  and  inflexible  rule  laid  down  by  the  early 
chancellors;  but  an  examination  will  show  that  where  gifts  or 
donations  have  been  upheld  between  parties  where  confiden- 
tial relations  existed,  it  has  been  under  special  and  peculiar 
circumstances,  and  where  an  entire  absence  of  undue  influence 
was  apparent. 

Where  a  case  comes  fairly  within  the  rule,  we  do  not  see  that 
it  is  in  the  least  abated.  In  the  case  of  Oale  v.  TFelb,  12  Barb. 
84,  where  a  guardian,  soon  after  the  ward  became  of  age,  but 
while  the  latter  was  still  at  college,  and  before  the  guardian 
had  settled  his  accounts  with  the  ward,  procured  the  ward's 
indorsement  to  a  note  made  by  the  guardian  for  the  payment 
of  a  precedent  debt  owing  by  the  guardian  to  a  third  party, 
who  took  the  note  and  indorsement  with  notice  of  the  relations 
between  the  maker  and  indorser,  it  was  held  that  the  note 
oould  not  be  enforced  against  the  ward.  The  court  declared 
that  the  law  inferred  undue  influence  in  such  a  case,  without 
allowing  an  inquiry  as  to  whether  it  actually  existed  or  not, 
on  account  of  the  difficulty  of  establishing  it  and  the  danger 
to  wards  of  leaving  that  question  open  while  the  relationship 
of  guardian  and  ward  existed. 

In  Meek  v.  Perry,  36  Miss.  190,  David  McKinnie  died,  leav- 
ing two  daughters,  Mary  and  Louisa.    Michael   McKinnie, 
their  uncle,  qualified  as  their  guardian.    Five  months  after 
Louisa  had  arrived  at  age,  being  in  low  health,  she  made  her 
will,  giving  all  her  property  to  her  uncle,  the  guardian,  and 
disinheriting  her  sister,  and  died  four  days  afterward.    The 
supreme  court  of  Mississippi  set  the  will  aside,  and  said  that 
in  transactions  between  guardian  and  ward,  the  law,  upon  a 
principle  of  public  policy,  and  to  protect  the  ward  against  the 
efibrts  of  overweening  confidence  and  self-delusion,  and  the 
infirmities  of  a  hasty,  precipitate  judgment,  presumed  the  ex 
istence  of  undue  influence  on  the  part  of  the  guardian,  and 
therefore  such  dealings  were  prima  facie  void,  and  would  b€ 
so  held  unless  the  guardian  showed,  by  the  clearest  proof,  that 
he  dealt  with  the  ward  exactly  like  a  stranger,  taking  no  ad 
vantage  of  his  influence  over  him,  or  of  his  superior  knowledge 
in  relation  to  the  subject-matter  of  the  transaction,  and  thai 
the  ward's  act  was  the  result  of  his  own  volition  and  upon  the 
fullest  deliberation.    See  also  Oaither  v.  Gaither,  20  Oa.  721; 
Taylor  v.  Taylor,  8  How.  183;  De  Montmorency  v.  Devereux,  7 
Clark  &  F.  188;  Welh  v.  Middleton,  1  Cox,  125;  Fish  v.  MiOer^ 
1  Hofl^.  Ch.  273. 
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One  of  the  ablest,  most  satisfactorji  and  clearest  reasoned 
^ases  that  I  have  seen  concerning  grants  or  donations  to  per- 
sons occupying  confidential  or  fiduciary  relations,  is  Oreenr 
JieWa  Estate,  14  Pa.  St.  489.  There  the  court  held  a  grant  by 
a  woman  eighty-six  years  of  age,  of  all  her  property  to  four 
persons  in  trust,  to  apply  the  proceeds  to  her  support  during 
life,  and  to  sell  and  distribute  the  whole  after  her  death, 
valid,  —  thus  sustaining  her  capacity  to  grant;  but  struck 
out  a  gift  or  bequest  of  ten  thousand  dollars  to  each  of  the 
trustees,  on  the  ground  that  one  was  her  friend  and  confiden- 
tial  adviser,  and  another  her  attorney,  and  that  there  was 
nothing  to  take  the  case  out  of  the  general  rule  that  gifts  to 
agents  and  trustees  are  prima  facie,  if  not  absolutely,  invalid. 
In  their  most  lucid  opinion  the  court  say:  '^  The  deeds  were 
prepared  by  Mr.  Bouvier,  who  for  some  time  prior  had  been 
the  legal  adviser  and  confidential  attorney  of  Mrs.  Greenfield. 
In  this  instance  he  acted  upon  the  express  suggestion  and 
recommendation  of  Mr.  Howell,  in  whom  the  donor  reposed 
the  most  implicit  faith.  It  is  evident  that  both  of  these  gen- 
tlemen exercised  over  her  an  almost  unbounded  influence,  and 
were  thus  enabled  to  give  direction  to  her  thoughts  and  actions. 
Mr.  Rush  also  stood  toward  her  in  a  fiduciary  relation;  and  the 
fourth  trustee,  Mr.  Roberts,  was  brought  into  the  business  by 
Mr.  Howell,  under  a  recommendation  well  calculated  to  com- 
mand her  utmost  trust. 

''For  a  considerable  time  before  the  conveyance,  it  is  proved 
she  was  improvident,  if  not  extravagant,  in  the  expenditure 
of  her  fortune,  and  in  reference  to  it,  singularly  open  to  soli- 
citation and  importunity.  In  the  language  used  at  nisi  prius^ 
she  was  generous  to  a  fault,  and  seems  to  have  been  haunted 
by  a  passion  for  giving.  While  indulging  this  inclination  for 
expenditure,  the  deeds  in  question  were  made.  By  these  is 
reserved  to  the  trustees  the  sum  of  forty  thousand  dollars, 
being  ten  thousand  dollars  to  each,  professedly  as  a  compen- 
aation  for  assuming  the  burden  of  a  trust  which  might  have 
been  terminated  in  a  year,  and  according  to  every  probability, 
would  not  endure  for  a  very  long  period.  As  the  award  for 
the  future  management  of  an  estate  worth  at  the  utmost  only 
five  times  as  much,  the  sum  named  has  been  designated  as 
inordinate;  yet  this  fact  will  by  no  means  justify  a  charge  of 
actual  fraud  against  the  parties  who  principally  managed  this 
transaction.  As  already  intimated,  there  is  no  proof  in  the 
cause  to  warrant  so  grave  an  accusation,  especially  against 
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individuals  enjoying  the  eminent  reputation  which  all  accord 
to  these  trustees.  I  can  very  well  imagine  how,  without  a 
violation  of  conscience,  they  might  conceive  themselves  en- 
titled to  a  princely  remuneration  under  the  circumstances 
then  surrounding  the  donor.  But,  in  spite  of  this  concession, 
a  rule  of  public  policy  and  pure  morals,  founded  in  long  ex- 
Tpenence  of  the  human  heart  and  knowledge  of  man's  cupidity, 
interposes  to  forbid  an  allowance  of  the  claim.  In  this  fea- 
ture  the  case  presents  what  is  called  a  constructive  fraud, 
epringing  from  the  confidential  relations  existing  between  the 
parties.  This  peculiarity,  withdrawing  it  from  the  operation 
of  ordinary  rules,  throws  upon  the  beneficiaries  the  duty  of 
showing  expressly  that  the  arrangement  was  fair  and  con- 
scientious beyond  the  reach  of  suspicion.  In  requiring  this, 
courts  of  equity  act  irrespective  of  any  admixture  of  deceit, 
imposition,  overreaching,  or  other  positive  fraud.  As  it  has 
been  often  said,  the  principle  stands  independently  of  such 
elements  of  active  mischief.  It  is  founded  upon  a  motive  of 
general  policy,  and  is  designed  to  protect  a  party,  so  far  as 
may  be,  against  his  own  overweening  confidence  and  self- 
delusion,  the  infirmities  of  a  hasty  judgment,  and  even  the 
impulses  of  a  too  sanguine  temperament.  It  has  been  bene- 
ficially applied  to  those  confidences  which  owe  their  birth  to 
the  relations  of  parent  and  child,  guardian  and  ward,  trustee 
and  cestiU  que  trusty  and  above  all,  attorney  and  client.  To 
guard  against  the  strong  influences  which  these  connections 
are  so  apt  to  originate,  the  law  not  only  watches  over  the 
transactions  of  the  parties  with  great  and  jealous  scrutiny,  but 
it  often  declares  transactions  absolutely  void  which  between 
other  parties  would  be  open  to  no  exception." 

From  the  foregoing  authorities,  and  many  others  which 
might  be  cited,  it  will  be  seen  that  the  rule  in  regard  to  the 
bestowment  of  gifts,  grants,  or  donations,  where  a  trust  or 
confidence  exists  between  the  parties,  is  well  established. 
That  cases  may  be  found  in  which  it  has  been  relaxed,  or 
where  judges,  owing  to  particular  circumstances,  have  denied 
its  application,  is  not  doubted.  But  the  rule  is  just  in  itself, 
founded  on  high  principles  of  morality,  public  policy,  and 
utility,  and  its  force  ought  not  to  be  impaired.  It  is,  how- 
ever, contended  that,  although  it  may  be  applicable  to  deeds 
and  transactions  between  the  living,  it  does  not  extend  to 
wills.  But  I  am  unable  to  perceive  any  distinction,  either  in 
reason,  principle,  or  authority.    The  text-writers  speak  of  tht 

AM.  Dec  Vol.  C— 21 


I 


322  Oarvin*8  Administrator  v.  Williams.     [Missouri^ 

rule  generally,  and  apply  it  to  all  transactions  alike,  and 
many  of  the  cases  are  direct  adjudic.itiotis  whore  wills  were 
in  issue.  Mr.  Greenleaf,  in  his  treatise  on  the  law  of  evidence, 
lays  down  the  doctrine  '*  that  being  under  guardianship  at 
the  time  is  prima  Jade  evidence  of  incapacity,  but  open  to  ex- 
planation by  other  proof." 

The  case  ot  Breed  v.  Prait^  18  Pick.  115,  is  clear  and  con* 
elusive  upon  the  subject  of  guardian  and  ward,  where  a  will 
was  made  during  the  existence  of  that  relation.  Although 
the  direct  question  there  was  the  mental  capacity  of  the 
testator,  still  the  remarks  of  the  court  are  equally  applicable 
to  the  one  now  under  consideration.  Shaw,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  ''  Inasmuch  as  the  relation 
of  guardian  and  ward  places  the  person  and  property  of  the 
ward  in  the  custody  of  the  guardian,  where  a  will  is  made 
beneficial  to  the  guardian,  it  is  to  be  taken  as  strong  evidence 
bearing  upon  the  point  of  the  mental  capacity  of  the  testator 
and  his  freedom  of  will  and  of  action;  but  it  is  to  be  taken  as 
evidence  which  may  be  met  and  controlled  by  counter-proofe* 
It  is  prima  fade  evidence  of  insanity  and  incapacity  to  make 
a  will;  and  therefore  it  is  incumbent  on  those  who  would  es- 
tablish the  will  to  show,  beyond  reasonable  doubt, .  that  the 
testator  had  such  mental  capacity  and  such  freedom  of  will 
and  action  as  are  requisite  to  render  a  will  legally  valid." 

It  would  be  indeed  strange  and  remarkable  if  any  distinc- 
tion were  made,  and  the  doctrine  did  not  apply  to  wills;  thai 
the  law  should  watch  with  such  extreme  jealousy,  and  throw 
every  safeguard  around  the  living,  and  deny  it  to  those  who 
were  just  ready  to  sink  into  the  grave  on  Recount  of  disease; 
that,  on  grounds  of  public  utility,  men  of  health  should  be 
protected  because,  by  reason  of  certain  confidence  they  were 
placed  in  a  situation  where  they  were  liable  to  be  imposed  on, 
yet  when  they  were  placed  in  the  same  relation,  emaciated  by 
sickness  and  bereft  to  a  great  extent  of  their  intellectual  ca- 
pacity, they  should  fall  a  prey  to  cupidity  and  avarice. 

When  advantage  is  taken  of  persons  living,  and  they  have 
been  deprived  of  their  rights  by  undue  influence,  their  wrongs 
may  be  made  known,  and  a  remedy  is  easily  afforded;  but 
where  a  will  is  procured  from  a  person  stricken  with  disease 
from  which  he  never  recovers,  who  is  to  disclose  the  injustice 
which  has  been  perpetrated,  and  unfold  the  means  which  led 
to  its  execution?  It  is  true  that  while  the  testator  is  living, 
his  will  is  ambulatory,  and  may  be  altered  or  revoked;  but 
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this  principle  is  of  no  consequence  when  he  is  induced  to  make 
and  publish  it  in  view  of  impending  death,  when  no  opportu- 
nity of  reconsideration  is  open  to  him.  In  this^  case  young 
Peticrew  resided  in  the  family  of  Williams;  the  evidence  shows 
that  he  surrendered  everything  to  Williams's  judgment,  and 
that  he  reposed  the  most  implicit  confidence  in  him  in  every 
respect.  How  that  confidence  was  acquired,  and  with  what 
view,  we  will  not  stop  to  inquire.  The  extraordinary  haste 
with  which  the  settlement  was  pushed  immediately  on  the 
ward's  coming  of  age,  and  the  rapidity  with  which  the  will 
followed  on  the^next  day,  needs  explanation. 

At  the  time  of  making  the  settlement  Peticrew  was  too  sick 
to  attend  to  any  business,  and  manifested  little  or  no  interest 
in  what  was  going  on;  his  declaration  in  regard  to  the  whole 
matter  was,  that  ho  had  confidence  in  Williams,  and  supposed 
it  was  all  right.  When  the  settlement  was  concluded  he  re- 
turned to  Williams's  house,  and  there,  on  the  next  day,  made 
his  will.  It  does  not  appear  that  Williams  or  any  of  his  fam- 
ily who  are  beneficiaries  were  present  in  the  room  at  its  execu- 
tion; but  if  they  were  instrumental  in  procuring  the  disposition 
that  was  made  of  the  property,  they  would  most  probably  be 
absent.  The  hand  that  directs  such  acts  most  generally  with- 
draws from  the  public  gaze.  Then  Williams  started  south 
with  Peticrew,  and  was  with  him  till  he  died. 

In  all  this  there  may  have  been  nothing  unfair  or  unjust. 
The  kind  treatment  that  Peticrew  received  from  Williams  and 
his  family  may  have  sprung  from  generous  and  disinterested 
motives,  and  not  resulted  from  selfish  or  sinister  purix>RCR. 
But  they  are  the  only  persons  who  are  capable  of  explaining 
the  matter  satisfactorily.  Williams  was  placed  in  a  confiden- 
tial relation,  where  the  most  exact  good  faith  was  required  of 
him, — where  it  was  incom})etent  for  him  to  take  a  benefit  for 
himself  without  showing  that  the  benefit  flowed  from  the  free, 
unbiased,  independent  will  and  uninfluenced  volition  of  his 
ward. 

Under  the  circumstances  in  which  the  will  was  made  it  was 
presumptively  invalid,  and  the  burden  of  proving  its  validity 
rested  upon  those  who  sought  to  derive  an  advantage  under  it 
The  instruction,  therefore,  hereinbefore  alluded  to,  which  was 
refused  by  the  court,  should  have  been  given.  I  have  not  been 
able  to  find  any  other  error  in  the  record. 

That  young  Peticrew  labored  under  a  delusion  in  respect  to 
the  designs  of  his  Aunt  Garvin  will  not  admit  of  a  moment's 
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doubt.  His  declarations  were  competent  to  show  the  state  of 
his  mind,  but  they  were  not  admissible  against  the  defendants 
to  prove  that  they  had  used  the  language  which  poisoned  him 
against  his  relatives.  They  were  mere  hearsay,  and  therefore 
the  court  did  not  err  in  rejecting  them. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 

The  other  judges  concurred. 


Law  Looks  wtth  Distrust  and  Suspicion  npon  all  tranaactioika  where 
persoQB  occupying  special  or  confidential  relationB  seek  to  obtain  an  advantage 
inconsistent  with  their  position:  Harvey  v.  SulleWf  46  Mo.  151.  The  doctrine 
of  undue  inflaenoe  is  chiefly  invoked  between  guardian  and  ward,  parent  and 
child,  principal  and  agent,  and  patient  and  medical  adviser,  though  it  is  not 
confined  to  these  narrow  limits.  In  all  such  cases  there  exists  no  neoeosity 
to  show  fraud  or  imposition  practiced  on  the  one  bestowing  the  confidence 
that  is  presumed,  and  it  is  only  necessary  to  show  that  during  the  pendency 
of  the  intimate  relations  the  conveyance  was  made;  the  burden  of  proof  is 
then  on  the  beneficiary  to  show  the  honesty  and  utmost  good  faith  in  the 
transaction:  Street  v.  Cfoee,  62  Id.  229;  Oarmn  v.  WiUiame,  50  Id.  311;  Bcuikm 
T.  PaUoH^  65  Id.  411;  McKmmey  v.  HeneUy^  74  Id.  332;  Oatpari  ▼.  Firei  Oer* 
ftum  Church,  82  Id.  652;  S.  €.,  12  Mo.  App.  314;  BriOweU  ▼.  Swamk,  84  Ma 
467;  JfiUer  t.  Simonde,  5  Mo.  App.  49;  MUler  ▼.  Ltdlman,  11  Id.  425b  afl 
dting  the  principal 
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negotiable  instrument,  and  the  law  merchant  has  no  application  to  iL 
It  is,  however,  property,  and  when  actually  sold,  passes  by  dsUTevy  like 
other  personal  property.  But  the  purchaser  ean  acquire  no  greater  right 
than  that  of  the  seller,  and  when  the  property  is  stolen,  there  can  be  no 
further  transfer. 

Balk  of  Stolen  Propkbtt  bt  Agbnt  for  benefit  of  principal,  both  being 
innocent  of  the  fact  that  the  property  was  stolen,  amoonta  to  eonveiaion 
by  the  agent,  and  makes  him  liable  to  the  owner. 

Sals  of  Stolen  Propbrtt  or  Anothxb  bt  Agent  for  the  benefit  of  bis 
princip&l  evidences  conversion;  and  to  make  the  agent  liaUe,  it  is  not 
necessary  that  he  use  the  proceeds  for  his  own  benefitb 

No  TiTLB  CAN  Pass  through  Tuief.  Those  who  buy  of  him  shonld  be 
compelled  to  give  up  the  property,  unless  they  have  converted  it,  when 
they  should  be  held  for  iU  value.  Factors  and  agents  should  be  held  te 
the  saino  accountability. 

liArr  THAT  One  Takes  Possession  or  Stolen  Propertt,  as  depositary  er 
common  carrier,  will  not  charge  him  with  conversion,  but  some  action  by 
which  it  Lb  converted  into  something  else,  as  into  money  or  other  pn^ 
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crij,  cittier  by  mIa,  exchange^  or  ooUection,  or  somo  intennoddliftg  in- 
oounatant  with  the  owner^i  right  ihoiild  be  found*  in  oidar  to  aako  tho 
peiion  rMpoosible  who  has  obtained  innooent  poaaeaiion. 

Thb  opinion  Btates  the  facts. 

Finldnburg  and  Rassieur^  for  the  appellants. 

8.  Knox,  for  the  respondents. 

By  Conrt,  Bliss,  J.  In  February,  1864,  the  plaintiffs  were 
engaged  in  mercantile  business  at  Fort  Smith,  Arkansas,  and 
purchased  of  one  Hunt,  an  army  beef  contractor,  a  commis- 
eary  voucher  issued  to  him  for  $1,448.  Roon  after  its  purchase 
it  was  stolen  from  the  store,  and  the  thief  was  never  discov- 
ered. In  February,  1865,  r^ne  Richard  Branch  purchased  the 
Toucher  of  a  stranger,  and  forwarded  it  to  his  brother  in 
St.  Louis,  one  of  the  defendants,  who  collected  it  of  the  gov- 
ernment, and  paid  over  the  amount  to  his  brother,  charging 
no  commissions.  He  was  a  partner  of  the  firm  of  Branch, 
Crookes,  &  Co.,  composed  of  defendants,  and  made  the  collec- 
tion in  their  name.  There  seems  to  be  no  dispute  about  the 
facts,  and  in  the  trial  below  the  court  declared,  as  matter  of 
law,  that  the  plaintiffs  were  not  entitled  to  recover. 

It  is  admitted  that  the  defendants  received  no  benefit  from 
the  transaction;  but  the  plaintiffs  claim  that  the  paper  was 
not  negotiable,  and  continued  to  be  their  property  into  whose- 
soever hands  it  went;  that  defendants  controlled  it  for  a  time, 
converted  it  into  money,  and  paid  it  over,  and  thus  were  the 
car.de  of  the  plaintiffs'  ultimate  loss. 

A  voucher  of  this  kind  is  eimply  an  account  against  the 
government,  approved  by  the  officer  who  received  the  property 
embraced  in  it,  and  is  paid  on  presentation.  It  is  not,  in  the 
commercial  sense,  a  bill  of  exchange  or  other  negotiable  in- 
strument, and  the  law  merchant  has  no  application  to  it.  It 
is,  however,  property,  or  rather,  convenient  representation  of 
property,  and  when  actually  sold,  passes  by  delivery  like 
other  personal  property.  But  the  purchaser  can  acquire  no 
greater  right  than  that  of  the  seller,  and  when  the  property  is 
stolen  there  can  be  no  further  transfer.  It  does  not,  like  a 
note  or  bill,  become  the  property  of  an  innocent  holder  by  vir- 
tue of  its  negotiability,  for  he  can  only  hold  it  as  his  own  by 
virtue  of  his  title,  and  no  title  can  pass  through  a  thief.  This 
principle  has  no  relation  to  the  doctrine  of  title  by  purchase  in 
market  overt,  for  that  is  part  of  the  common  law  never  adopted 
in  this  country. 
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Admitting  that  Richard  Branch  had  no  title  to  the  voucher 
when  he  sent  it  to  the  defendants  for  collection,  does  their 
agency  in  the  matter  so  involve  them  in  the  plaintiflfs'  loss  as 
to  subject  them  to  liability?  The  answer  to  this  question 
depends  upon  the  character  given  to  such  a  voucher.  If  it  is 
a  mere  account, — a  memorandum  of  a  claim, — its  loss  is 
nothing.  A  new  one  could  be  made  just  as  good.  But  it  is 
much  more.  It  is,  as  we  have  seen,  an  audited  demand,  spe- 
cifically represented  by  the  paper,  and  which  will  be  paid  only 
on  its  presentation.  It,  therefore,  represents  the  claim,  has 
value  in  itself,  is  an  object  of  barter  and  sale,  and  I  can  see  no 
reason  why  it  should  not  be  treated  as  other  property.  The 
liability  of  those  who  meddle  with  stolen  property,  and  do 
anything  in  regard  to  it,  by  which  the  owner  is  prevented 
from  recovering  it,  has  been  fixed  by  repeated  adjudications. 
We  are  referred,  in  this  country,  to  Hoffman  v.  Carow^  22 
Wend.  285,  which  is  an  affirmance  by  the  court  of  errors  of  a 
judgment  of  the  supreme  court,  reported  in  20  Id.  21;  and 
to  Rogers  v.  fitn«,  1  Cal.  420.  In  both  cases,  an  auctioneer 
was  held  liable  to  the  owner  of  stolen  goods  for  their  value^ 
although  he  sold  in  the  usual  course  of  trade,  without  knowl- 
edge of  the  felony  or  the  claim  of  the  owner,  and  paid  over  the 
proceeds  to  the  person  for  whom  the  sale  was  made.  His  sale 
was  construed  to  be  a  conversion,  although  made  for  the  bene- 
fit of  others.  The  doctrine  of  Hoffman  v.  Carow^  supra^  has 
never  been  departed  from  in  New  York  or  elsewhere  that  I 
know  of,  but  constantly  affirmed.  Justice  Beardsley,  in 
Schroeppel  v.  Comingj  6  Denio,  240,  says  that  "  any  wrongful 
act  which  negatives  or  is  inconsistent  with  the  plaintiff's 
right  is  a  conversion.  It  is  not  necessary  that  the  defendant 
should  have  made  use  of  the  property  in  any  way." 

In  England,  the  ancient  doctrine  that  title  passed  for  every- 
thing sold  in  market  overt,  with  the  requirement  that  the  felon 
must  be  prosecuted  to  conviction  before  the  property  itself  can 
be  pursued,  destroys  the  authority  in  this  country  of  many  of 
its  decisions.  And  yet,  when  nothing  intervened  to  suspend 
the  vindication  of  the  owner's  title,  the  same  ruling  is  had  as 
in  Hoffman  v.  Carow,  and  Rogers  v.  Hine^  supra.  In  Stepfiens  v. 
Elwali^  4  Maule  &  S.  269,  the  plaintiffs  were  the  assignees  in 
bankruptcy  of  one  Spencer,  and  his  goods,  by  the  act  of  bank- 
ruptcy, became  vested  in  them.  The  bankrupt  sold  to  one 
Deane,  who  bought  for  a  trader  in  America,  who  had  a  house 
in  London,  in  which  defendant  was  his  clerk.    Defendant 
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received  and  shipped  the  goods  to  his  principal,  which  act  was 
held  to  be  a  conversion.  Lord  EUenborongh  remarks:  '"The 
clerk  acted  under  an  unavoidable  ignorance,  and  for  his  mas- 
ter's benefit,  when  he  sent  the  goods  to  his  master;  but  never- 
theless, his  acts  may  amount  to  a  conversion;  for  a  person  is 
guilty  of  a  conversion  who  intermeddles  with  my  property, 
and  disposes  of  it,  .and  it  is  no  answer  that  he  acted  under 
authority  from  another  who  had  himself  no  authority  to  dis- 
pose of  it."  Le  Blank,  J.,  had  held  at  the  trial  that  the 
defendant  was  not  liable,  but  in  bank  said  that  he  was  mis- 
taken. For  further  reference  to  the  English  decisions  as  to 
what  constitutes  conversion,  see  Bac.  Abr.,  tit.  Trover,  B. 

The  cases  above  cited  may  not  go  quite  the  length  of  the 
present  one,  yet  I  can  see  no  difference  in  principle.  The  plain- 
tiflFs  are  deprived  of  their  property  through  the  wrongful —  i.  e., 
unauthorized  —  act  of  defendants.  They  converted  it,  —  i.  e., 
turned  it  into  money, — and  paid  over  the  money  to  their  prin- 
cipal without  authority.  A  sale  of  another's  property  evidences 
conversion,  and  a  demand  in  those  states  where  it  is  in  gen- 
eral necessary  becomes  useless.  So,  by  analogy,  would  be  any 
other  voluntary  act  which  changed  its  character  and  placed  it 
beyond  the  reach  of  the  owner.  It  is  not  necessary  that  he 
use  the  proceeds  of  the  conversion  for  his  own  benefit. 

In  all  these  cases,  the  defendants  complain  of  the  hardship 
of  being  held  for  a  wrong  when  no  wrong  was  intended.  It 
may  seem  hard,  but  it  is  no  harder  than  for  the  plaintiffSi 
without  fault  on  their  part,  to  lose  their  property.  And  be- 
sides, the  defendants,  without  designing  to  injure  the  plaintiffs, 
were,  as  well  as  their  principal,  guilty  of  neglect.  No  one 
should  buy  property  without  good  reason  to  believe  that  the 
seller  has  a  right  to  sell  it.  The  loose  habit  that  prevails  of 
buying  everything  that  is  offered  is  but  a  bounty  to  theft.  If 
thieves  found  purchasers  less  eager  for  cheap  bargains,  though 
firom  total  strangers,  they  would  find  it  less  easy  to  follow 
their  avocation.  Public  policy,  as  well  as  private  rights,  de- 
mands that  the  settled  rule  that  no  title  can  pass  through  a 
thief  should  not  be  relaxed,  and  those  who  buy  it  of  him  should 
be  compelled  to  give  up  the  property,  unless  they  have  con- 
verted it,  when  they  should  be  held  for  its  value.  Factors 
and  agents  also  should  be  held  to  the  same  accountability.  It 
is  their  duty  to  know  for  whom  they  act,  and  whether  they 
can  be  saved  harmless,  if  their  action  shall  amount  to  a  con* 
▼ersion  of  another's  property.    Every  exoneration  firom  re* 
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BpoQsibilitj  in  the  premiBes  bat  fekcilitates  the  enjoymeDt  of 
the  fruits  of  larceny,  and  the  hardship  one  raffers  in  a  case 
like  that  nnder  consideration  is  but  one  of  the  every-day  froits 
of  a  want  of  proper  caution  in  business. 

This  doctrine  of  conversion  should  not,  however,  be  carried 
too  far.  It  is  not  the  fact  that  one  takes  possession  merely  of 
property  as  a  depositary  or  common  carrier  that  should  charge 
him;  but  some  action  by  which  it  is  converted  into  something 
else,  as  into  money  or  other  property,  either  by  sale,  exchange, 
or  collection,  or  some  other  intermeddling  inconsistent  with 
the  owner's  right,  should  be  found  in  order  to  make  the  person 
responsible  who  has  obtained  innocent  possession. 

With  the  concurrence  of  the  other  judges,  the  judgment  of 
the  circuit  court  is  reversed,  and  the  cause  remanded. 

Innockmt  8bllsb  of  Stouqi  Psofkbtt  ia  liable  to  the  ownor  for  the 
Talue  thereof:  Sharp  ▼.  Parks,  96  Id.  565,  and  note  667. 

Ant  Wbonofitl  Acr  Wmos  Kboativb  or  u  inoonaatent  with  the 
plaintiff  *B  rights  is  per  se  a  oonvernon:  Duakif  t.  RmUer,  SO  Mo.  407»  citing 
the  principal  ease. 

Agent  is  Gun.Tr  of  Ck>NVKB8toN  who  intermeddlee  with  any  property 
and  disposes  of  it,  and  he  cannot  excuse  his  liability  by  answering  that  he 
was  acting  under  anthority  of  another,  who  had  no  authority  to  dispoee  of  it^ 
and  this  whether  he  was  conscious  of  wrong  or  not:  WSBanu  ▼•  WaH  00  Ma 
322,  citing  the  principal  case. 

Onb  Aotd?o  js  Good  Fattr,  Who  Sills  SiOLSir  Goods  received  by 
him,  is  liable  for  their  value:  Kramer  t.  FcmOtntr,  9  Ma  App.  S6^  eiting  tiw 
principal 
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[44  Ibsioumi,  ncj 

Sfioial  Dirnss  IS  NOT  NiCB8AKn.T  Inoohsibtimt  wiA  a  denial;  it  is 
only  inconsistent  when  there  is  an  absolute  incompatibility  of  facts. 

In  Suit  on  Non,  Plkas  of  non  bst  Faotuu  and  payment  or  release  are 
not  inconsistent. 

Two  OB  MoBB  Dbvxnsis  abb  iNOONsnmNT  only  when  proof  of  one  necss 
sarily  disproves  the  other.  The  facts  should  be  so  set  out  that  both 
defenses  may  be  true. 

In  Ejbotmbnt,  Plba  of  Statutb  of  Ldotaiions  ia  not  required  to  n* 
title  defendant  to  its  benefits.  The  necessity  of  pleading  it  depsadi 
upon  its  effect,  whether  it  merely  suspends  the  remedy  or  Tests  the  ab- 
sdate  title  in  defendant.  If  the  latter,  there  is  no  more  necessity  ef 
pleading  it  than  if  he  held  plaintiff's  title. 

In  Ejbotmbnt,  Dktbnbant  nBbd  not  Sxt  up  Titlb  in  himself  or  in  any 
CDC  else;  it  is  involved  in  his  denial  of  plaintiflTs  right.  But  if  he  wishei 
to  avail  himself  of  facts  not  amounting  to  such  denial^  he  must  plead 
taeflA. 
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Orm,  KoTORioui^  mid  AumsM  VooBnaon  tot  the  staiiitory  p«riod  oper- 
AtM  to  oauToy  a  title  as  oomplete  ae  any  written  eonTeyanoe. 

1#  Deed  Contaihs  Akt  DBKBipnvB  hAsavAom,  whaterer  the  style,  that 
will  enable  one  to  identify  the  land,  it  is  ao  far  good. 

DMBumoK  or  Lakd  kxxd  not  bb  CoNTAnrBD  in  Bodt  of  Dud;  if  it 
lefera  for  identification  to  some  other  inatrament  or  document,  it  ia  aaf- 
fioank  Or  if  no  reference  ia  made,  8iirTey%  monnmenta,  etc.,  may  be 
aaeertained  to  locate  the  land.  Bat  while  there  ii  nothing  technical  aa 
to  matter  of  deecription,  and  the  intention  of  the  partiea  govema,  it 
must  be  contained  in  the  deed,  or  referencea,  express  or  implied,  with 
such  certainty  that  the  locality  of  the  land  can  be  ascertained  from  it. 

Bam  Pmbumphon  of  Intehdiient  cahhot  be  Iitfebbbd  from  a  sheriflTs 
deed  aa  from  a  direct  conTcyance  from  the  grantor.  In  the  latter  case, 
the  ambiguity  is  the  grantor's  fault;  he  haa  voluntarily  aold  his  prop- 
erty, and  received  the  proceeds,  and  everything  should  be  construed 
more  strongly  against  him  than  his  grantee. 

Aiuuuff'b  Debb^  Void  fob  UNCERTAnmr  in  DBSCBipnoN  of  the  land  con- 
veyed,  is  not  cured  by  reciting  notice  by  advertisement  of  the  time  and 
place  of  aale  and  the  property  to  be  sold,  "a  copy  of  which  advertiae- 
ment  ia  hereto  annexed,  and  makes  part  of  this  deed,"  and  in  the  grant- 
ing part  reciting  that  he  transfers  to  the  purchaser  the  interests  of 
defendant  "in  and  to  the  above-deacribed  property.**  The  advertise- 
mani  cannot  be  deemed  part  of  the  description,  and  aa  the  latter  in  no 
way  refera  to  the  former,  it  is  not  modified  or  controlled  by  it. 

Thx  opinion  states  the  facts. 

Bimpe$f  tor  the  appellant. 

Chf^er  and  Reher^  for  the  respondent. 

By  Coorty  Bliss,  J.  This  was  an  action  of  ejectment  for 
two  parcels  of  land  in  the  Durand  tract,  in  the  city  of  St. 
Louis.  The  plaintiff,  under  the  pleadings,  was  required  to 
proYe  title;  and  failing  to  do  so,  judgment  was  given  for  de- 
iendant.  The  issues  were  made  by  a  denial  of  the  plaintiff's 
allegations,  and  upon  a  plea  purporting  to  be  a  plea  of  the 
statute  of  limitations;  and  the  defendant  claims  that  the  last 
plea  was  a  confession  of  the  plaintiff's  original  right, — was  in- 
consistent with  the  denials,  and  relieved  the  plaintiff  from  the 
necessity  of  proving  title.  The  objection  raises  the  question 
whether  an  answer  setting  up  new  matter  by  way  of  defense 
is  so  far  a  confession  of  the  cause  of  action  as  under  our  stat- 
ute to  be  inconsistent  with  its  denial.  The  logic  of  the  old 
special  pleas  in  bar  admitted  the  material  allegations  of  the 
plaintiff,  but  pleaded  (tctio  nouj  quia  the  new  matter.  In  a 
technical  sense,  they  were  inconsistent  with  the  denial;  and 
to  obviate  it,  the  more  recent  forms  in  Chitty  threw  in  an  "  if," 
etc.,  but  they  were  never  held  to  be  so  inconsistent  as  not  to 
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be  pleadable  together,  unless  there  was  an  absolute  incom- 
patibility of  facts.  If  we  were  to  limit  oar  statutory  allow* 
ance  of  consistent  defense  by  the  strict  logic  of  the  old  special 
pleas  in  bar,  all  special  defenses  would  be  cut  off  when  the 
cause  of  action  was  denied;  for  such  special  defenses  are  tech- 
nically supposed  to  confess  and  avoid,  although  in  fSEU^t  they 
may  not  confess  at  all.  Such  an  interpretation  of  the  statute 
should  not  be  adopted  if  there  is  any  other  that  will  give  a 
party  his  clear  right  to  several  defenses. 

A  special  defense  is  not  necessarily  inconsistent  with  a  de- 
nial. For  instance,  suppose  A  sues  B  upon  a  promissory  note; 
B  denies  its  execution,  in  the  nature  of  a  special  non  est  fac- 
tum, under  the  old  system,  and  afterwards  alleges  payment  or 
release.  He  does  not  thereby  deny  the  existence  of  the  paper; 
and  an  averment  of  payment,  or  any  other  matter  of  dis- 
charge,  is  not  necessarily  inconsistent  in  fact  with  original 
non-liability,  for  men  sometimes  adjust  demands  for  which 
they  are  not  liable.  If,  notwithstanding,  the  demand  is  put 
in  suit,  it  would  be  unjust  to  deprive  a  defendant  of  every  law- 
ful defense.  Some  interpretation,  then,  of  the  term  "  consist- 
ent defenses "  should  be  adopted,  if  possible,  that  shall  be 
consistent  with  the  statute  and  secure  the  rights  of  full  de- 
fense. That  right  will  be  secured  if  the  consistency  required 
be  one  of  fact  merely,  and  if  two  or  more  defenses  are  held  to 
be  inconsistent  only  when  the  proof  of  one  necessarily  dis- 
proves the  other.  Two  statements  are  not  inconsistent  if  both 
may  be  true.  Thus,  if  one  has  paid  or  performed  a  forged  or 
unauthorized  or  altered  promissory  note  or  covenant,  he  may 
deny,  not  the  existence  of  the  paper,  but  that  it  was  his 
promise  or  deed,  and  also  aver  its  payment  or  satis&ction. 
But  under  our  system,  the  facts  should  be  so  set  out  that  both 
defenses  may  be  true.  So,  in  slander,  for  charging  one  with 
being  a  thief,  the  defendant  may  deny  the  words,  and  add  the 
actio  non  because  the  plaintiff  stole  a  horse.  Proving  the  lar- 
ceny does  not  prove  the  speaking  the  words.  The  logic  of  the 
justification  under  the  old  system  might  be  held  to  admit  the 
act  justified,  yet  there  is  no  inconsistency  in  the  facts  alleged. 
Other  illustrations  might  be  given,  but  none  would  be  more 
pertinent  than  the  case  at  bar. 

The  plaintiff  states  that  at  a  certain  time  he  was  the  owner 
of  and  lawfully  entitled  to  the  possession  ot  certain  land,  and 
that  defendant  unlawfully  held  it  from  him.  Defendant  de* 
nies  both  propositions,  and  afterward  says  ^'  that  he  and  those 
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ander  whom  he  claims  have  had  and  held  open,  notoriooSi  and 
continuonB  and  exclusive  posseBsion  of  the  premises  sned  for 
ten  years  prior  to  the  commencement  of  this  suit,  adverse  to 
ail  other  persons,  and  to  the  plaintiff,  and  that  such  posses- 
sion bars  the  plaintiff."  This  answer  differs  from  the  usual 
form  of  pleading  the  statute,  and  if  it  pleads  it  at  all,  is 
clearly  argumentative.  But  supposing  it  had  been  never  83 
formal,  would  there  have  been  any  inconsistency  in  fact  be- 
tween that  allegation  and  an  express  denial  of  title?  As  we 
shall  presently  see,  the  plea  was  wholly  unnecessary;  but 
whether  necessary  or  not,  it  admitted  nothing,  but  only  gave 
a  reason,  as  it  were,  for  the  denial  of  title. 

But  in  ejectment,  the  plea  of  the  statute  of  limitations  is 
not  required  in  order  to  entitle  the  defendant  to  its  benefits. 
The  plaintiff  alleges  that  he  is  the  owner,  and  is  lawfully  en- 
titled to  the  possession,  and  that  defendant  unlawfully  holds 
it  from  him.  These  are  affirmative  facts,  which,  if  denied,  he 
must  prove.  He  must  show  such  title  in  himself  as  should 
give  him  possession.  If  the  defendant  is  the  lawful  owner, 
the  plaintiff  fails,  and  fails  upon  the  issue  he  tenders.  It  is 
not  necessary  for  the  defendant  to  set  up,  by  way  of  answer, 
title  in  himself  or  any  one  else;  it  is  involved  in  his  denial  of 
the  plaintiff's  right.  But  if  the  defendant  wishes  to  avail 
himself  of  any  facts  that  do  not  amount  to  such  denial,  as, 
for  instance,  that  the  plaintiff's  remedy  is  suspended  by  ad- 
verse possession  of  defendant,  if  such  distinction  can  be  made, 
he  must  plead  it.  The  necessity,  then,  of  pleading  the  statute 
of  limitations  depends  upon  its  effect,  whether  it  merely  sus- 
pends the  remedy,  or  vests  in  the  defendant  the  absolute  title 
to  the  property.  If  the  latter,  there  is  no  more  necessity  of 
pleading  it  than  though  he  held  the  plaintiff's  title. 

The  effect  of  the  statute  in  this  regard  is  no  longer  open  to 
question.  Says  Washburn:  ^*In  summing  up  the  effect  of  an 
adverse  possession  continued  for  such  a  length  of  time  as  to 
operate  as  a  statute  bar  to  the  claims  of  others  to  establish  a 
title  to  lands,  the  language  of  the  court  in  School  District  etc. 
V.  Bensofiy  31  Me.  3S4,  may  be  adopted.  A  legal  title  is  equally 
valid,  when  once  acquired,  whether  it  be  by  disseisin  or  by  deed; 
it  vests  the  fee-simple,  although  the  modes  of  proof,  when  ad- 
duced to  establish  it,  may  differ."  **An  open,  notorious,  and 
adverse  possession  for  twenty  years  would  operate  to  convey 

a  complete  title  as  much  as  any  written  conveyance 

The  operation  of  the  statute  takes  away  the  title  of  the  real 
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owner  and  trannferB  it  ....  to  the  advene  oocapant**:  9 
Washburn  on  Real  Property,  601. 

The  supreme  court  of  Pennsylvania,  in  Moore  v.  Laee^  29 
Pa.  St  262  [72  Am.  Dec.  269],  says:  ''  The  statute  of  limiU- 
tions  gives  a  perfect  title.  It  is  a  mistake  to  suppose  that 
the  person  barred  loses  nothing  but  his  remedy."  The  court 
speaks  to  the  same  effect,  but  more  emphatically,  in  Sehell  v. 
W.  V.  R.  R.  Co,,  85  Id.  191.  The  same  doctrine  is  held  in 
Grant  v.  Fowler,  89  N.  H.  101.  The  following  is  the  syOabtu 
in  Hughee  v.  Chraves,  89  Vt.  259:  **  The  party  who  acquires  a 
title  to  land  under  the  statute  by  possession  adverse  to  the 
true  owner  acquires  all  the  title  of  the  true  owner,  precisely 
as  if  he  had  a  deed  from  him."  This  court,  in  Biddle  v.  Ife/- 
Ion,  13  Mo.  335,  affirmed  in  Blair  v.  Smith,  16  Id.  273,  has 
held  the  same  doctrine,  and  all  the  authorities  are  the  same 
way. 

A  plea  of  the  statute  of  limitations,  then,  is  simply  a  de- 
nial of  the  plaintiff's  title.  It  can  have  no  other  legal  effect 
It  need  not  be  pleaded:  See,  upon  this  point,  EUis  v.  Murray, 
28  Miss.  129,  where  the  court  says  that  *'  the  defendant  was 
therefore  not  required  to  plead  the  statute  of  limitations;  and 
when  the  seisin  was  denied,  the  demandant  was  required  to 
prove  it  within  the  time  prescribed."  This  case  was  followed 
in  Lord  v.  Wikon,  35  Mo.  490.  See  also  Jackson  on  Real 
Actions,  157,  290;  and  Steams  on  Real  Actions,  241.  The 
form  of  the  action  for  the  possession  of  real  estate  in  Massa- 
chusetts and  other  eastern  states  differs  from  the  action  of 
ejectment,  and  so  does  that  under  our  code,  but  the  same  sub- 
stantial issues  are  made  and  result  reached.  In  ejectment 
special  pleas  in  bar  are  not  allowed,  the  general  plea  putting 
everything  in  issue:  1  Chit.  507;  Adams  on  Ejectment,  270. 
The  present  New  York  code  (section  74)  requires  the  statute 
to  be  always  set  up,  while  the  Ohio  and  Kansas  codes  (Ohio, 
section  559,  and  Kansas,  section  696)  substantially  provide  for 
the  old  issue.  Our  statute  is  silent  upon  the  subject,  but  as 
a  plea  of  the  statute  would  be  only  setting  up  title  in  the  de- 
fendant, which  is  embraced  in  the  denial  of  the  plaintiff^s 
right,  I  cannot  see  upon  what  principle  it  should  be  required. 
In  personal  actions  the  case  is  very  different  Actio  non 
acrevit  or  non  assumpsit  infra  sex  annos  is  very  different 
firom,  and  is  not  included  in,  a  mere  non  assumpsit;  and  in 
0uch  actions  it  is  always  necessary  to  plead  the  statute. 

I  have  felt  some  embarrassment  in  considering  this  ques- 
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tion,  fix>m  the  opinion  of  Judge  Holmes,  in  Bauer  v.  Wagner^ 
Sd  Mo.  385.  The  decision  in  that  case  was  clearly  right;  but 
the  language  of  the  opinion  indicates  a  view  of  the  subject 
under  discussion  adverse  to  the  conclusion  to  which  I  have 
arrived,  in  holding  it  necessary  to  plead  the  statute,  and  to  its 
supposed  corollary  that  the  title  of  the  plaintiff  is  thereby  ad- 
mitted. I  cannot  but  think  that  the  truly  learned  judge  was 
misled  by  the  authorities  he  cited,  which  refer  exclusively  to 
personal  actions,  and  that  his  attention  failed  to  be  arrested 
by  the  fact  that  possession  under  the  statute  absolutely  divests 
the  title  of  the  plaintiff,  and  not  his  remedy  merely. 

In  the  trial  of  the  case  at  bar,  the  plaintiff,  to  sustain  his 
title,  offered  a  deed  from  the  sheriff,  executed  in  1849,  for 
what  he  claims  to  be  the  land  in  controversy.  The  deed  re- 
cites the  levy  upon  certain  land,  but  the  description  is  so  im- 
perfect that  nothing  could  pass  by  that  alone;  but  it  further 
recites  that  he  gave  notice  of  the  time  and  place  of  sale,  and 
of  the  real  estate  to  be  sold,  by  advertisement  in  the  St  Louis 
Daily  Union,  etc.,  '^  a  copy  of  which  advertisement  is  hereto 
annexed,  and  makes  part  of  this  deed";  and  in  the  grant- 
ing part  he  transfers  to  the  purchaser  the  interests  of  the 
defendant  in  execution  *'in  and  to  the  above-described  real 
estate."  The  copy  of  the  advertisement  is  attached  by  a 
wafer  after  the  signature;  and  in  addition  to  the  description 
in  the  recital  of  the  levy,  I  find  in  it  the  following:  *^  Being 
the  same  property  which  was  conveyed  by  the  city  of  St 
Louis  to  T.  M.  Knox,  by  deed  recorded,"  etc.  Among  the  ex« 
hibits  offered  was  a  transcript  of  this  deed,  marked  ^*  Exhibit 
B,'*  and  from  the  description  in  it,  and  in  several  other  deeds 
connected  with  it,  testimony  was  offered  to  locate  the  land, 
which  was  rejected,  and  the  court  instructed  the  jury  as  fol- 
lows: ^*  The  jury  are  instructed,  as  to  the  land  described  in 
the  deed  of  the  sheriff  to  the  plaintiff.  Nelson,  dated  the  20th 
of  April,  1849,  given  in  evidence  by  him,  and  described  as 
containing  fifty-two  feet,  more  or  less,  front  on  the  Carondelet 
road  or  avenue,  by  forty  arpents  in  depth,  in  the  Durand  tract, 
that  the  plaintiff  took  no  title  under  said  deed  to  said  land, 
because  said  deed  was  and  is  void  for  uncertainty  in  the  de- 
scription of  said  land,  and  the  plaintiff  is  consequently  not 
entitled  to  recover  in  the  cause  upon  his  evidence  as  made." 

The  uncertainty  in  the  description  of  the  land  is  given  as 
the  radical  defect  of  the  deed.  So  we  arc  relieved  from  the 
necessity  of  examining  the  title  of  the  execution  of  defend- 
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ants,  and  must  inquire  whether  this  description  is  so  anoer- 
tain  as  to  make  the  conveyance  worthless. 

There  is  nothing  technical  in  this  matter  of  description. 
As  land  cannot  be  bodily  delivered,  it  can  pass  only  by  such 
descriptions  as  will  identify  it;  and  if  a  deed  contains  any 
language,  whatever  the  style,  that  will  enable  one  to  do  so,  it 
is  so  far  good.  It  is  not  necessary  that  this  description  be 
contained  in  the  body  of  the  deed;  but  if  it  refers,  for  identi- 
fication, to  some  other  instrument  or  document,  as  to  another 
deed  or  map,  it  is  sufficient.  Or  if  no  reference  be  made^ 
surveys,  monuments,  etc.,  must  be  ascertained,  in  order  to 
locate  the  land.  But  while  there  is  no  technical  rule  in  regard 
to  the  description,  and  the  intention  of  the  parties  governs,  it 
must  be  contained  in  the  instrument  or  its  references,  ex- 
pressed or  implied,  with  such  certainty  that  the  locality  of 
the  land  can  be  ascertained  from  it.  As,  if  the  description 
were  ten  acres,  being  part  of  a  certain  lot,  it  is  uncertain  what 
part  of  the  lot  is  meant;  but  if  it  were  ten  acres  of  said  lot 
next  south  of  Richard  Roe,  then  it  may  be  capable  of  meas- 
urement, after  finding  the  lot  and  Richard  Roe's  land;  and  in 
finding  the  lot,  or  any  lines  or  boundary  referred  to,  any 
proper  evidence  is  admissible:  See  Kronenberger  v.  Hoffner^  44 
Mo.  186. 

It  should  be  premised  that  the  same  {resumption  of  intend- 
ment cannot  be  inferred  from  a  sheriff's  deed  as  from  a  direct 
conveyance  by  the  grantor.  In  the  latter  case  the  ambiguity 
is  the  grantor's  fault;  he  has  voluntarily  sold  his  property  and 
received  the  proceeds,  and  everything  should  be  construed 
more  strongly  against  him  than  his  grantee.  Judge  Napton, 
in  Hart  v.  Rector^  7  Mo.  534,  remarks  that  a  sale  by  process  of 
law  should  be  governed  by  very  difierent  rules  from  those 
which  apply  to  an  ordinary  conveyance.  There  is  in  the  pres- 
ent case  no  especial  equitable  consideration  that  should  induce 
us  to  give  more  effect  to  the  deed  than  its  face  imports. 

In  the  case  at  bar,  can  the  advertisement  be  treated  as  part 
of  the  description?  It  certainly  may,  if  it  is  referred  to  for 
that  purpose,  but  in  giving  the  description  there  is  no  reference 
whatever  to  it.  Is,  then,  the  recital  of  the  notice  any  part  of 
the  description?  or  is  it  made  to  show  upon  what  the  levy 
was  made,  or  for  the  purpose  of  showing  that  legal  notice  was 
given  before  the  sale?  Clearly,  to  prove  the  fact  of  the  notice. 
In  referring,  then,  in  the  granting  part  of  the  deed,  ^'  to  tbe 
above-described  real  estate,"  would  any  one  naturally  suppose 
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that  anything  was  referred  to  but  the  actual  description  alone 
given  in  the  recital  of  the  levy?  Would  the  advertisement  be 
once  thought  of  in  endeavoring  to  find  the  land  levied  on,  un- 
less referred  to  for  that  purpose?  It  seems  clear  to  me  it  would 
not,  and  the  reference  ^'  to  the  above-described  real  estate  *' 
meant,  and  could  mean  only,  the  real  estate  actually  above 
described,  and  that  description,  in  no  way  referring  either 
directly  or  indirectly  to  the  advertisement,  is  not  modified  or 
controlled  by  it.  I  have  examined  all  the  authorities  referred 
to  by  plaintiff's  counsel,  and  find  none  that  will  go  the  length 
of  his  claim,  even  in  private  deeds. 
The  judgment  should  be  affirmed. 

CuBRiEBy  J.,  concurred. 

Wagneb,  J.,  was  absent. 

AnswBB  MAT  Ck>NTAiM  DENIAL,  and  M  many  special  defenaea  aa  defend- 
ant may  have,  provided  they  are  separately  stated,  and  are  consistent:  BMne 
V.  Montgomery,  50  Mo.  56S;  McAdow  v.  Hobs,  53  Id.  203;  Smith  v.  CSdUgan^ 
74  Id.  389;  StaU  v.  Rogerg,  79  Id.  286;  Springer  v.  KleiMorge,  83  Id.  156^  all 
citing  the  principal  case. 

Dbvensbs  ajkx  IK00H8I8TI1IT  only  when  proof  of  one  necessarily  disproves 
the  other:  PcOriek  v.  BomwilU  €fa$  Light  Co,,  17  Mo.  App.  465;  Wood  v.  Hii- 
toA,  23  Id.  397;  Ledbetter  v.  LedbetUr,  88  Mo.  62,  aU  citing  the  principal 
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in  point  of  fact:  Moore  t.  Maam  Savtnge  Bank,  22  Mo.  App.  694,  citing  th» 
principal  case. 

Ttflb  bt  Advbbsb  Poesnsi05:  Hughee  v.  Oraves,  94  Am.  Dec.  331;  Ar- 
rimgton  v.  J^tscom,  94  Id.  722,  and  notes  to  these  cases.  Actnal  adverse  pos- 
aeesion  for  ten  years,  or  the  statutory  period,  veets  as  valid  a  title  in  the 
occupant,  as  if  he  had  an  unbroken  title  by  deed:  Ridgeway  v.  HolUday,  b^ 
Mow  453;  WaU  v.  DonneO,  80  Id.  198;  Cunningham  v.  Snow,  82  Id.  592; 
AUen  V.  Mansjieid,  82  Id.  693;  FugaU  v.  Pierce,  49  Id.  446,  all  citing  the 
principal  case. 

Dependant  in  Ejkotmbnt  need  not  plead  the  statute  of  limitations;  tlie 
latter  not  only  bars  plaintiff's  recovery,  but  confers  title  on  the  occupant^ 
which  he  may  show  under  the  general  issue:  Fulkermm  v.  Mitchell,  82  Mo.  21 ; 
JluUey  V.  Wood,  55  Id.  263;  CampbeUY.  Laclede  One  Co,,  84  Id.  368;  IJiU  v. 
Bailey,  8  Mo.  App.  87;  and  see  Dunn  v.  Miller,  8  Id.  477,  all  citing  the  prin- 
cipal case. 

Pbopertt  whkk  SuFTiciiEMTLT  DESCRIBED  in  deed,  making  reference  to 
another  instrument  for  description:  Newaon  v.  Tymeeon,  80  Am.  Dea  735, 
and  note  738;  Caldwell  v.  Center,  89  Id.  131. 

Thb  principal  case  18  ciTBD  and  followed,  as  to  this  x>oint,  as  stated  ii^ 
the  eyUabue,  aupra,  in  Brown  v.  Walker,  11  Ma  App.  235;  and  see  also  Han* 
mbal  etc,  R.  R,  Co.  v.  Oreen,  68  Mo.  178,  also  citing  the  principal  case. 

Adverhsbmbnt  IB  NOT  ADMISSIBLE  to  show  land  conveyed  by  sheriff** 
deed  void  for  uncertainty  in  description:  Brovghton  v.  Birchmore,  18  Am. 
Dmi.654. 
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Goodman  v.  Hannibal  etc.  Bailboad  Company. 

(45  Hiasoumi,  88.] 

Bimj>iNO  DOSS  NOT  Bboomb  Part  of  Rbaltt,  but  ConTtJiuES  to  bb  Pxr- 
BciN  AL  Chattkl,  and  the  property  of  the  penon  who  erects  it  o&  the  land 
of  another,  by  the  latter's  permiaBion,  npon  an  agreement  that  it  may  bo 
removed  at  the  pleasure  of  the  boilder. 

Wbxbb  Landlord,  bkvorb  Expiration  ov  Tbbm,  Enjoins  Tenant  from 
remoring  the  chattels  or  fiztores,  the  tenant  will  be  allowed  a  reasonable 
time  after  the  dissolution  of  the  injunction  within  which  to  demand  and 
remove  them. 

Action  to  recover  possession  of  a  lot.  The  defendant  ad- 
mitted the  plaintiff's  ownership  of  the  lot  and  title  to  the  pos- 
session, but  alleged  ownership  in  itself  of  a  certain  building 
standing  on  the  lot,  which  it  held  and  occupied  by  permission 
and  license  of  the  plaintiff's  grantor,  and  that  the  plaintiff 
purchased  the  lot  with  fiill  knowledge  of  the  defendant's 
rights  to  the  house.  The  defendant  claimed  to  hold  the  prem- 
ises as  tenant  at  will,  and  to  have  a  lawful  right  to  remove  the 
house  before  delivering  possession  of  the  lot  to  the  plaintiff 
Other  facts  appear  in  the  opinion. 

Carvj  for  the  appellant. 

Shafer  and  York^  for  the  respondents. 

By  Court,  Wagnbb,  J.  The  case  was  decided  in  the  coart 
below  on  demurrer  to  the  defendant's  answer.  There  was  no 
error  in  sustaining  the  demurrer,  but  if  the  answer  is  true,  the 
house  is  a  simple  personal  chattel,  and  the  defendant  is  clearly 
entitled  to  remove  it.  It  is  well  settled  that  where  a  build- 
ing is  erected  by  one  man  upon  the  land  of  another,  by  his 
permission,  upon  an  agreement  or  understanding  that  it  may 
be  removed  at  the  pleasure  of  the  builder,  it  does  not  become 
a  part  of  the  real  estate,  but  continues  to  be  a  personal  chat- 
tel, and  the  property  of  the  person  who  erected  it:  Dame  v. 
Dame,  88  N.  H.  429  [76  Am.  Dec.  196];  Van  Nesa  v.  Packard, 
2  Pet.  137;  Taylor  on  Landlord  and  Tenant,  sec.  646. 

And  where  the  landlord,  before  the  expiration  of  the  term, 
enjoins  the  tenant  from  removing  the  chattel  or  fixtures,  the 
tenant  will  be  allowed  a  reasonable  time  after  the  dissolution 
of  the  injunction  within  which  to  demand  and  remove  the 
same:  Bircher  v.  Parker,  40  Mo.  118. 

Defendant  admits  that  the  title  to  the  lot  is  vested  in  plain- 
tiffs, and  that  they  are  entitled  to  the  possession  thereof.  The 
answer,  therefore,  constituted  no  defense  against  acquiring 
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the  po88688ion,  but  that  would  not  operate  as  an  impairment 
of  the  right  of  the  defendant  to  remove  the  building  within  a 
reasonable  time.  For  aught  that  appears,  the  fixturea  would 
have  been  removed  before  the  dispossession  of  the  defendant^ 

had  no  restraint  been  used. 
Judgment  affirmed. 

The  other  judges  concuned. 


Bun.DDro  Sbsotid  ov  Anothib^i  Laud  mmm  Aobbiiismt  worn  Bv* 
MOYAL  18  Chattsl,  and  a  gnintee  of  the  land  aoqvirw  no  Intoraal  thaniai 
Dame  v.  Dame,  76  Am.  Dec  196,  and  aee  oaaaa  odllectad  in  noto  200. 

RULB  TOB  DSRRMDnNO  WBXTHIR   TlDKO  18  FDCTUBBt    Sogen  T.  {Vm^ 

93  Am.  Dec.  299,  and  note  303;  ffUl  ▼.  Sewald,  91  Id.  209. 

Whxn  Housk  not  Baoabdid  A8  Part  of  IUaltt:  KeU^  r,  AtuUnt  92  Am. 
Dec  243»  and  note  245;  HamUn  v.  Parmma,  90  Id.  284. 

Thm  fbingipal  cask  18  crrsD  to  the  first  point  stated  in  the  w^Uabmi^  ia 
PrktHey  ▼.  JoksMon^  67  Mo.  636;  and  ia  distingniahed  as  a  oaae  in  whieh  the 
l^vilege  of  removal  was  given  when  the  building  was  put  np^  in  HwU  t. 
MinouH  Paeifie  R'y  Co.,  76  Id.  121,  holding  the  law  to  be  well  letUed  that  if 
a  boilding  be  erected  upon  land  withont  the  assent  and  agreement  of  the 
owner  of  the  land,  it  becomes  at  onoe  a  part  of  the  realty,  and  ia  tha  prop* 
erty  of  the  owner  of  the  freehold. 
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Wsrr   OF   ClBTIORABI   I88UB8   ONLT   TO   IirFKBIOR   COUSTS,   and  to  WnUm 

only  judicial  action. 

JvDioiAL  AonoN  IS  Adjitdioatiok  upok  Riohts  or  Pastibs  who  in  gan* 
eral  appear  or  are  brought  before  the  tribunal  by  notice,  or  proosss,  and 
upon  whose  claims  some  decision  or  judgment  is  rendered. 

Ih  ArPBoymo  Bonb  of  Bhebiif,  CknTirnr  Ck>i7BT  Aon  in  a  ministerial  and 
not  in  a  judicial  capacity. 

AanoK  OF  CouinT  Coubt  nr  Sitwcbtbtno  to  Railboad  Stook  aitd  Isbo* 
nro  BoNm  fob  Patxbnt  thbbbof  ib  a  discretionary  and  not  a  Judioial 
proceeding,  and  is  not  the  subject  of  review  by  writ  of  eertforwi 

PsTinoN  of  certiorari.    The  facts  appear  in  the  opinion. 

IF.  B.  NaptoHj  for  the  petitioners. 

/.  B.  Hendenanj  and  Sharp  and  Broadheadj  tat  the  respond- 
«nl 

By  Coort,  Buss,  J.    The  oonnty  oonrt  of  Saline  Goontj 

•nbsciibed  for  fbnr  hundred  thousand  dollars  of  the  stock  of 

the  Looisiana  and  Missouri  River  Railroad  Company,  and 

have  issued  bonds  in  payment  of  said  stock.  Philip  Hi 
AM.  niG.  Veil,  o-n 
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Thompson  and  other  taz-payers  of  said  county  saed  out  of 
this  court  a  writ  of  certiorari  directed  to  the  judges  of  said 
court,  charging  a  want  of  authority  to  make  the  subscription 
and  issue  the  bonds. 

Before  considering  any  other  question,  the  preliminary  one 
must  be  decided,  whether  certiorari  will  lie  in  a  case  of  this 
kind.  '^A  certiorari  is  an  original  writ  issued  out  of  chancery 
or  the  king's  bench,  directed  in  the  king's  name,  to  the  judges 
or  officers  of  inferior  courts,  commanding  them  to  return  the 
records  of  a  cause  depending  before  them,  to  the  end  that  the 
party  may  have  the  more  sure  and  speedy  justice  ":  Bac.  Abr., 
tit.  Certiorari,  A.  The  matter  not  being  regulated  by  statute 
in  Missouri,  either  as  to  the  cases  in  which  this  writ  may  issue 
or  the  practice  under  it,  we  are  left  entirely  to  the  general  law. 
The  writ  issues  only  to  inferior  courts,  and  to  review  only 
judicial  action.  Was,  then,  the  action  of  the  county  court  of 
Saline  County,  in  subscribing  to  the  stock  of  this  railroad 
company  and  issuing  bonds,  a  judicial  action?  Judicial  ac- 
tion is  an  adjudication  upon  the  rights  of  parties  who  in 
general  appear  or  are  brought  before  the  tribunal  by  notice  or 
process,  and  upon  whose  claims  some  decision  or  judgment  is 
rendered.  It  implies  impartiality,  disinterestedness,  a  weigh- 
ing of  adverse  claims,  and  is  inconsistent  with  discretion  on 
the  one  hand, — for  the  tribunal  must  decide  according  to  law 
and  the  rights  of  parties, — or  with  dictation  on  the  other;  for 
in  the  first  instance  it  must  exercise  its  own  judgment  under 
the  law,  and  not  act  under  a  mandate  from  another  power. 
The  tribunal  is  not  always  surrounded  with  the  machinery  of 
a  court,  nor  will  such  machinery  necessarily  make  its  action 
judicial.  A  county  court  is  certainly  a  judicial  body  for  some 
purposes,  but  no  more  so  for  the  name,  nor  for  the  fact  that  it 
has  a  seal  and  a  clerk  and  keeps  a  record.  The  character  of 
its  action  in  a  given  case  must  decide  whether  that  action  is 
judicial,  ministerial,  or  legislative,  or  whether  it  be  simply 
that  of  a  public  agent  of  the  county  or  state,  as  in  its  varied 
jurisdiction  it  may  by  turns  be  each. 

The  authorities  all  agree  that  the  action  to  be  reviewed  by 
the  writ  must  be  judicial,  but  they  are  not  wholly  consistent  as 
to  what  action  is  judicial.  I  find,  however,  a  great  preponder- 
ance, both  in  the  reasoning  of  the  judges,  and,  as  I  think,  in 
the  weight  of  the  authority,  against  the  proposition  that  pro- 
ceedings like  those  of  the  county  court  under  consideration 
can  be  treated  as  judicial.    There  are  but  two  cases  in  our 
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reports  where  the  writ  of  certiorari^  as  an  original  writ,  waa 
iaaned  from  this  conrt.  The  first  is  Rector  v.  Pricey  1  Mo.  198, 
where  the  principal  question  was  the  right  to  issue  it  under 
our  then  constitution;  and  the  other  is  Hannibal  and  St  Jo* 
$eph  Railroad  Company  ▼.  Morion^  27  Id.  817,  to  review  the 
action  of  reviewers  appointed  by  the  circuit  court  in  assessing 
damages  to  the  owners  of  land  over  which  this  railroad  passed. 
The  question  that  arises  in  the  present  case  was  not  raised  in 
either  of  those,  as  there  was  no  doubt  in  regard  to  the  judicial 
character  of  the  action  under  review;  but  our  decisions  upon 
the  various  subjects  of  county  court  jurisdiction,  in  relation  to 
Oieir  character  as  judicial  or  otherwise,  have  been  generally 
consistent 

The  proceedings  in  general  of  county  courts  in  probate  mat- 
ters have  been  treated  as  judicial,  especially  when  they  are 
adverse,  and  parties  are  brought  in,  or  are  supposed  to  be  in 
court;  and  while  some  things  in  the  laying  out  and  opening 
of  public  roads  may  be  considered  as  legislative  or  adminis- 
trative, still  all  action  affecting  the  property  rights  of  pri- 
vate persons  is  clearly  judicial,  and  subject  to  review  in  the 
appellate  Courts:  Overbeck  v.  Oallowayy  10  Mo.  364;  Cooper 
County  V.  Oeyery  19  Id.  247;  Bernard  v.  Callaway  County  Courts 
28  Id.  37;  County  of  St  Louis  v.  Lind,  42  Id.  348;  FosUr  v. 
DunJfcKn,  44  Id.  216.  This  court,  in  County  of  St.  Louie  v. 
SparhSy  11  Id.  201,  seems  to  treat  the  action  of  a  county  court 
against  a  defaulting  collector  as  judicial,  it  having  been  based 
upon  the  provisions  of  article  2  of  the  act  concerning  county 
treasurers  in  the  Revision  of  1835,  page  151, — a  very  different 
statute  from  the  one  now  in  force  on  the  subject,  and  one  that 
made  it  the  duty  of  the  county  court  to  render  judgment 
against  the  defaulter. 

In  approving  the  bond  of  a  sheriff,  county  courts  act  in  a 
ministerial  and  not  in  a  judicial  capacity:  State  ex  reL  Adam- 
eon  V.  Lafayette  County  Court,  41  Mo.  221;  State  ex  reL  Jackson 
V-  Howard  County  Court,  41  Id.  247. 

County  courts  have  exclusive  jurisdiction  in  the  repairing 
of  public  buildings.  ^*  These  matters  belong  to  the  adminis- 
trative and  ministerial  functions  of  the  county  court,  and  not 
to  the  judicial  branch  of  their  jurisdiction  '^  Vitt  v.  Owens,  42 
Mo.  512. 

The  action  of  the  county  court  in  making  a  subscription  to 
the  stock  of  a  railroad  company  is  administrative  and 
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lionaiy.  There  is  no  imperative  obligafdon  to  make  it:  SU 
Joseph  etc.  R.  R.  Co.  v.  Bttchanan  Countyj  39  Mo.  485. 

We  have  held  at  this  term,  in  Marion  County  v.  PhiUipij  45 
Mo.  75,  that  a  settlement  with  the  comity  collector  was  not  a 
judicial  act,  but  that  of  the  public  agents  of  the  county  with 
one  of  its  officers;  and  the  general  question  is  also  considered. 
The  case  of  St,  Joseph  etc.  R.  R.  Co.  v.  Bfichanan  County^  «upm, 
expressly  decides  the  case  at  bar;  and  all  the  cases  are  in- 
consistent with  the  idea  that  the  exercise  of  a  discretionary 
power,  given  by  law  to  the  county  court  of  Saline  County,  if 
it  be  given  to  make  a  subscription  to  the  stock  of  a  railroad, 
can  be,  in  any  sense,  a  judicial  proceeding.  A  court  has  no 
discretion,  but  must  render  judgment  according  to  the  facts 
and  the  law;  while  this  subscription  might  have  been  made 
or  refused.  The  judges  were  bound,  it  is  true,  to  act  with 
good  judgment,  judiciously;  but  exercising  a  sound  judgment 
is  by  no  means  synonymous  with  rendering  judgment,  and 
acting  judiciously  is  not  always  acting  judicially. 

Counsel  press  upon  our  consideration  the  authority  of  Rob- 
inson  v.  Board  of  Supervisors  of  Sa^ramentOy  16  Cal.  208,  where 
the  action  of  the  board  in  raising  the  salaries  of  certain  clerks 
was  held  by  a  majority  of  the  court  to  be  judicial,  and  sub- 
ject to  be  reviewed  on  certiorari^  — justices  Baldwin  and  Cope 
constituting  the  majority,  and  Chief  Justice  Field  dissenting. 
Justice  Baldwin  gives  a  long  opinion,  while  Chief  Justice 
Field  simply  says  that  he  regards  the  ordinance  as  a  mere 
legislative  act,  involving  in  its  passage  no  judicial  functions. 
1  have  examined  the  authorities  cited  in  support  of  the  opin- 
ion of  the  majority,  and  upon  which  it  was  expressly  based, 
contrary,  as  they  said,  to  the  original  opinion  of  the  judges, 
and  am  more  than  ever  impressed  with  the  jumble  and  un- 
certainty in  which  this  subject  has  been  involved  in  our  most 
respectable  courts.  Among  the  authorities  relied  on  was  <Su- 
pervisors  of  Onondaga  v.  Briggs^  2  Denio,  26,  in  which  the 
plaintiff  had  prosecuted  the  defendant  to  recover  back  fees 
illegally  charged  and  paid  him  as  county  attorney.  His  bills 
had  been  annually  taxed  by  a  supreme  court  commissioner, 
upon  notice  to  the  chairman  of  the  board  of  supervisors,  and 
regularly  audited  and  paid  by  the  board.  The  supreme  court 
held  that  no  part  of  the  sums  so  paid  him  could  be  recovered 
back,  and  gave  the  following  conclusions  of  law  as  applicable 
to  the  case:  '*  1.  That  the  taxation  was  a  judicial  determina- 
tion of  the  matter  by  officers  duly  authorized  to  adjudicate 
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upon  it,  and  consequently,  that  the  taxation  cannot  be  set 
aside  or  disregarded  in  this  collateral  action;  2.  But  if  the 
taxation  is  not  conclusive,  then  the  matter  has  been  adjudi- 
cated by  the  board  of  supervisors,  who  had  ample  authority 
to  decide  it,  and  their  determination  is  conclusive  upon  both 
parties,  and  especially  upon  themselves;  and  3.  The  plaintiffs 
have  voluntarily  paid  the  money,  with  a  full  knowledge  of  all 
the  fiEMsts,  and  cannot,  therefore,  recover  it  back." 

The  supreme  court  of  California  must  have  relied  upon  the 
second  proposition,  and  construed  it  as  holding  that  the  board 
of  supervisors,  in  auditing  claims  against  the  county,  acts 
judicially,  and  that  their  action  has  the  force  of  a  judgment. 
If  that  was  intended,  it  certainly  is  not  the  law  of  Missouri. 
Our  county  courts  are  the  auditing  boards  of  the  several  coun* 
ties,  and  the  statute  goes  so  far  as  to  provide  for  an  appeal  to 
the  circuit  court  if  the  account  is  rejected:  Gen.  Stats.  1865, 
c.  38,  sec.  36.  Yet  our  courts  do  not  hesitate  to  entertain 
Boits  against  counties  upon  rejected  claims,  which  would  be 
absurd  if  their  action  had  the  force  of  a  judgment.  So,  also, 
this  court  issues  a  mandamuB  against  county  courts  in  a  proper 
case,  commanding  them  to  pay  rejected  accounts,  which  is 
utterly  inconsistent  with  their  judicial  character:  State  v.  Bu- 
chanan County  Courtj  41  Mo.  254. 

The  following  extract  from  an  opinion  of  Judge  Cowen,  in 
one  of  the  cases  cited  in  support  of  Robinson  v.  Board  oj 
Supervisors  of  Sacramsnto^  supra,  is  very  pertinent  to  the 
general  question:  *'  The  power  to  interfere  by  certiorari  is  laid 
down  very  broadly  by  some  dicta  importing  that  all  infringe- 
ment of  rights  by  persons  legally  clothed  with  authority  to 
act,  but  who  exercise  that  authority  illegally,  may  be  cor- 
rected by  certiorari None  of  these  cases,  however,  in 

which  this  language  is  used,  and  none  which  were  referred  to 
by  the  learned  judges  using  it,  have  gone  beyond  a  review  of 
judicial  decisions.  Taking  these  dicta  in  the  abstract,  we 
might  remove  every  by-law  or  other  corporate  act  of  every 
corporation  in  the  state.  Parks  v.  Mayor  etc.  of  Boston,  S 
Pick.  225,  held  that  when  the  mayor  and  alderman  had  a 
right  to  take  property  for  laying  out  or  widening  a  street, 
whenever  in  their  opinion  it  was  necessary,  the  taking  was  an 
exercise  of  judicial  power.  But  no  other  case,  I  think,  has 
gone  so  far;  and  a  liberal  application  of  that  decision  would 
seem  to  take  in  every  act  which  a  corporation  can  do  under 
any  statute  power  whatever.     It  was  said  the  corporation  was 
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required  to  adjudicate  on  the  necessity  of  taking  property;  bnt 
the  same  thing  may  be  said  of  every  act  which  a  corporation 
may  do  under  the  most  common  power,  even  affixing  their 
corporate  seal."  And  this  most  learned  of  judges  goes  on  to 
account  for  their  erroneous  opinion,  from  the  fact  that  our 
courts  have  been  misled  by  English  decisions  in  regard  to 
commissioners  of  sewers,  who  constitute  a  court  of  record,  and 
whoso  acts  are  judicial:  In  the  Matter  of  ML  Morris  Square^  2 
Hill,  22.  Since  the  hearing  in  Robinson  v.  Board  etc.  of  Scu^ra- 
mentOj  eupra^  the  supreme  court  of  New  York,  in  People  v. 
Supervisors  of  Livingston  County,  43  Barb.  232,  follows  np  the 
matter  of  Mt.  Morris  Square,  in  restricting  the  operation  of 
the  writ,  and  condemning  the  looseness  of  the  earlier  decisions: 
See  also  People  v.  Board  of  Health  etCy  33  Id.  346. 

If  we  were  to  entertain  jurisdiction  to  review  by  certiorari 
the  action  of  the  county  court  of  Saline  upon  a  discretionary 
matter,  and  one  involving  no  judicial  functions,  I  know  not 
what  proceeding  of  county  and  city  authorities  might  not  be 
brought  before  us.  Counsel  are  aware  of  the  labor  involved  to 
keep  down  our  growing  docket,  and  can  readily  imagine  its 
condition  if  we  were  to  assume  the  power  of  revising  the  min- 
isterial and  legislative  acts  of  all  public  agents  in  the  state. 
Still,  had  we  the  jurisdiction,  the  matter  of  convenience  to 
the  people  and  bond-holders  of  Saline,  suggested  by  counsel, 
would  be  a  proper  matter  of  consideration,  as  this  is  a  discre- 
tionary writ,  and  not  a  writ  of  right;  but  as  it  is,  ultimate 
confusion,  rather  than  convenience,  would  follow  such  a  break- 
ing down  of  the  land-marks  of  the  law. 

The  motion  for  tho  writ  was  granted  without  hearing;  bnt 
the  proceedings  sought  to  be  reviewed  not  being  judicial,  the 
writ  is  quashed. 

The  other  judges  concurred. 


CxsnoRARi;  What  mat  bb  Rkvuewsd  oh:  Jaekmm  r.  People^  77  Am.  Dm. 
491,  and  note  497;  is  a  disorotionAry  writ:  Matter  <if  Xanli%  80  U.  66^  and 
note  S7;  and  see  Bergen  r.  Eiggif  89  Id.  335,  and  note  837. 

Judicial  akd  Minibtbbial  Aon  DitrmrouiB&iD:  FloMmoff  t.  Ctt|f  rf 
J^ermmmUe,  79  Am.  Deo.  468,  and  extended  note  472. 

Thx  frikgipal  gasi  18  criBD  to  the  point  that  eerCfororf  wOl  not  lie  to 
review  the  administrative  action  of  the  county  coort,  in  State  t.  BaUm  Ckmst§ 
Comi,  61  Mo.  368^  378. 
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O'Flahbbty  V.  Union  Kailway  Company. 

[45  MitflOUU,  70.] 

It  should  bb  Lbvt  to  Jury  to  Sat,  in  Action  bob  Damaobs  on  Ao* 
oouNT  of  Kbgligbncb,  whether,  notwithBtanding  the  impmdenoe  or 
neglect  of  the  injured  person,  the  defendant  ooold  not,  in  the  ezeroiae  of 
reasonanable  care  imd  diligence,  have  prevented  the  injury. 

In  Determining  What  would  bb  Bar  to  Action  on  Ground  of  Con- 
tributory Neougencb,  the  same  rigid  rule  would  not  be  applied  to  an 
infant,  idiot,  or  insane  person,  as  to  one  who  had  arrived  at  yean  of 
ordinary  judgment  and  discretion.  All  that  is  necessary  to  give  a  right 
of  action  for  an  injury  inflicted  is  that  the  injured  person  shall  have 
exercised  care  and  prudonce  equal  to  his  capacity. 

To  Constitute  Neoliobncb  in  Parents,  Prbcluding  Rbcovbrt  for  In- 
juries TO  their  Children,  there  must  be  an  omission  of  such  oare  as 
persons  of  ordinary  pradenoe  ezeroiae  and  deem  adequate  in  the  care  of 
children. 

Action  for  damages  on  acoonnt  of  negligonce.    The  opinion 
states  the  case. 

Cline,  Jamison^  and  Day^  tar  the  appeUant. 

McBride,  for  the  respondent. 

By  Court,  Waoner,  J.  This  was  an  action  by  plaintiflb,  as 
parents,  to  recover  from  defendants,  an  incorporated  street- 
railroad  company,  the  statutory  penalty  of  five  thousand  dol- 
lars for  killing  their  child,  a  little  girl  aged  about  two  years 
and  eight  months.  The  evidence  shows  that  the  accident  oc- 
•curred  on  Carr  Street,  in  the  city  of  St.  Louis;  that  the  mother 
of  the  child  dressed  it,  and  sent  it,  under  the  protection  of  an 
elder  sister,  about,  eight  years  of  age,  to  a  lot  across  the  street 
to  play  and  get  fresh  air;  that  after  being  there  for  a  time,  the 
child,  unobserved  by  its  elder  sister,  escaped,  and  undertook 
io  make  its  way  home  across  the  street.  While  crossing  the 
«treet,  and  on  the  railway  track,  one  of  defendant's  cars  came 
Along  and  ran  over  it,  completely  crushing  its  skull.  It  is 
also  most  clearly  established  by  the  testimony  that  the  car 
was  being  driven  at  a  rapid  rate.  Some  of  the  witnesses  say 
that  the  team  was  running;  others,  that  it  was  going  at  a  very 
fast  trot,  and  that  the  driver,  instead  of  looking  ahead,  and 
having  his  hand  on  the  brake,  in  order  to  avoid  accidents,  was 
looking  behind  through  the  car,  and  holding  on  the  dashboard 
to  maintain  his  position.  When  the  car  was  from  thirty  to 
£fty  feet  distant  from  the  child,  there  was  a  woman  looking 
out  of  an  upper  story  window  on  the  street,  who  saw  the  dan- 
ger and  cried  out,  trying  to  give  the  alarm  to  the  driver;  but 
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his  mind  was  diverted  to  another  direction,  and  no  effort  was 
made  to  stop  the  car  till  the  child  was  nm  nvor  and  killed 
outright.  It  further  seems  that  the  street  over  which  the  car 
was  traveling  was  an  up-hill  grade^  and  had  the  car  bee» 
driven  with  proper  speed,  and  had  the  driver  exercised  pni- 
dence,  management,  and  care,  the  accident  might  easily  have 
been  avoided,  and  the  child's  life  saved. 

On  behalf  of  the  plaintiff,  the  court,  in  substance,  instructed 
the  jury  that  if  the  child's  death  was  caused  or  occasioned  by 
the  negligence,  carelessness,  or  unskiUfulness  of  the  driver, 
servant,  or  employee  of  the  defendant,  whilst  running  its  car 
on  the  railroad,  and  whilst  the  same  was  in  his  charge  as 
driver,  and  without  negligence  on  the  part  of  the  child  or  its 
parents,  then  the  jury  should  find  for  the  plaintiffs;  that  al- 
though the  jury  might  believe  from  the  evidence  that  the 
plaintiffs  or  their  deceased  child  were  guilty  of  neglect  or 
imprudence  which  contributed  remotely  to  the  death  of  the 
child,  yet  if  the  servant,  employee,  or  driver  of  the  defendant 
was  guilty  of  misconduct  or  carelessness  in  the  management 
of  the  defendant's  car,  which  misconduct  or  carelessness  was 
the  immediate  cause  of  the  death  of  the  deceased,  and  with 
the  exercise  of  ordinary  prudence  and  care  on  the  part  of  said 
servant,  employee,  or  driver,  the  death  of  the  child  might  have 
been  avoided,  then  the  defendant  was  liable.  To  these  in- 
structions the  defendant  at  the  time  excepted. 

For  the  defendant,  the  court  instructed  the  jury  that  before 
the  plaintiffs  could  recover  in  the  case,  they  must  establish 
aflSrmatively  two  facts,  to  wit:  1.  That  the  deceased  child 
came  to  its  death  from  the  careless  acts  or  conduct  of  defend- 
ant's agents  or  servants  in  thb  management  of  its  car;  2.  That 
neither  of  the  plaintiffs,  nor  the  little  girl  in  charge  of  the 
deceased  child,  nor  deceased  child  itself,  was  guilty  of  any 
negligence  or  carelessness  immediately  contributing  to  the  in- 
jury and  death  of  the  child. 

The  defendant  asked  two  additional  instructions.  The  first 
was,  that  if  the  jury  found  from  the  evidence  that  the  deceased 
child  was  but  two  years  and  eight  or  ten  months  old,  and  that 
it  was  sent  upon  the  streets  in  the  city  of  St  Louis  by  its 
mother,  in  charge  of  a  sister  eight  years  old,  and  while  thus 
attended,  it  was  left  alone  upon  the  streets,  or  was  permitted 
to  go  out  of  the  yard  where  its  sister  was  engaged  at  play,  and 
while  thus  alone  it  attempted  to  cross  a  public  thoroughfare 
in  said  city,  traversed  by  street-cars  and  other  vehicles  drawo 
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by  horses,  unattended  by  any  one  sufficiently  near  to  protect 
it  from  harm,  and  in  so  doing  received  the  injuries  complained 
of,  from  which  it  died,  then  the  plaintiffs  could  not  recover. 
The  second  instruction  was,  in  substance,  that  if  the  deceased 
child  was  but  two  years  and  eight  or  ten  months  old,  and  at- 
tempted to  cross  from  the  north  side  to  the  south  side  of  Carr 
Street,  unattended  by  any  one  in  charge  of  it  or  sufficiently 
near  to  it  to  give  it  aid,  care,  and  protection  in  crossing  said 
street,  and  that  said  street  was  a  public  thoroughfare  used  for 
street-cars  and  other  vehicles  drawn  by  horses,  and  that  said 
child,  while  so  attempting  to  cross  said  street,  came  in  contact 
with  the  horses  or  car  of  defendant,  and  was  knocked  down 
and  run  over,  then  these  facts  constituted  such  carelessness  as 
would  prevent  the  plaintiffs  from  recovering.  The  last  two 
instructions  the  court  refused  to  give,  and  the  defendant  ex- 
cepted. The  jury  found  a  verdict  for  the  plaintiffs,  on  which 
judgment  was  rendered,  and  the  defendant  appealed. 

The  instructions  given  for  the  plaintiff  are  wholly  unob- 
jectionable, for  it  is  the  established  doctrine  of  this  court  that 
in  an  action  for  damages  on  account  of  negligence  or  unskill- 
fulness,  it  should  be  left  to  the  jury  to  say  whether,  notwith- 
standing the  imprudence  or  neglect  of  the  injured  person,  the 
defendant  could  not,  in  the  exercise  of  reasonable  care  and 
diligence,  have  prevented  the  injury.  The  instruction  given 
for  the  defendant  was  sufficiently  favorable  to  it,  and  went  a» 
far  as  the  prior  rulings  in  this  state  on  the  subject  would  per- 
mit. But  the  instructions  refused  were  based  on  an  entirely 
different  theory,  and  asked  the  court  to  declare,  as  matter  of 
law,  that  permitting  the  child  to  go  out  under  the  circum- 
stances as  detailed  was  of  itself  negligence,  and  would  pre- 
clude a  recovery. 

In  discussing  the  question  of  infantile  responsibility  in  a 
case  in  this  court,  we  held  that  the  same  rigid  rule,  in  deter- 
mining what  would  be  a  bar  to  an  action  on  the  ground  of 
contributory  negligence,  would  not  be  applied  to  an  infant,  ai> 
idiot,  or  an  insane  person,  as  to  one  who  had  arrived  at  an  ag& 
to  possess  ordinary  judgment  and  discretion.  All  that  was- 
necessary  to  give  a  right  of  action  for  an  injury  inflicted  by 
the  defendant  was,  that  the  injured  person  should  have  exer- 
cised care  and  prudence  equal  to  his  capacity:  Boland  v.  Mis- 
souri R.  R.  Co.j  36  Mo.  484.  The  young  and  the  old,  the  lame- 
and  infirm,  are  entitled  to  the  use  of  the  streets,  and  more  care 
must  be  exercised  towards  them  by  persons  controlling  or 
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managing  cars  and  vehicles  than  towards  those  who  have  bet- 
ter powers  of  motion.  A  child  or  young  person  cannot  be  ex- 
pected to  possess  that  vigilant  foresight  which  would  be  exacted 
of  a  person  of  maturer  years.  But  it  does  not  thence  follow 
that  they  are  to  be  denied  the  privilege  of  going  on  the  streets, 
and  if  they  do  so  go,  they  may  be  killed  with  impunity.  In 
the  case  of  a  child  two  or  three  years  old,  no  knowledge  or 
foresight  can  be  expected.  This  fact  persons  who  traverse  the 
streets  in  conducting  cars  are  bound  to  know,  and  govern  their 
actions  accordingly.  In  Mangam  v.  Brooklyn  R.  R.  Co.y  33 
N.  Y.  455,  the  action  was  for  injuries  done  to  an  infant  three 
or  four  years  old.  The  proof  showed  that  the  child  was  left 
in  the  house  with  the  front  door  locked;  that  he  got  out  into 
th<3  street  through  the  front  window,  and  then  went  down  one 
«lreet  and  crossed  another,  in  front  of  the  mules  drawing  the 
car;  that  he  got  out  of  the  way  of  the  mules,  but  was  struck 
by  the  dash-board  of  the  car  and  knocked  down,  and  received 
the  injury;  that  the  driver  of  the  car  had  caught  a  pigeon, 
which  he  had  in  his  hands,  and  was  sitting  down  looking  at 
it,  having  wound  his  lines  around  the  brake,  and  was  paying 
no  attention  to  his  team,  or  to  what  might  be  on  the  track,  at 
the  time  of  approaching  the  place  of  collision,  nor  until  after 
the  occurrence.  There  the  inference  is  that  the  team  was 
going  along  leisurely,  and  the  driver  was  simply  guilty  of  in- 
attention; but  had  he  been  at  his  post,  vigilauUy  performing 
his  duty,  the  accident  might  and  would  have  been  avoided. 
Yet  the  court  held  that  the  child  being  in  the  street  under 
«uch  circumstances  would  not  warrant  the  conclusion,  as  mat- 
ter of  law,  that  the  parent  was  guilty  of  negligence,  and  at  most 
the  question  of  fact  should  be  submitted  to  the  jury. 

I  think  it  may  be  stated  as  a  sound  proposition  that  to  con- 
«titute  negligence  in  the  parents  there  must  be  an  omission  of 
«uch  care  as  persons  of  ordinary  prudence  exercise  and  deem 
adequate  for  the  required  purpose.  In  the  present  case  it  ap- 
pears that  the  unfortunate  little  child  was  never  permitted  to 
go  out  on  the  streets  alone,  unattended,  but  it  was  frequently 
sent  out  under  the  care  of  its  sister.  Although  the  sister  was 
but  eight  years  old,  she  might  have  been  entirely  adequate  to 
afford  it  protection  under  ordinary  circumstances.  It  is  the 
only  attendance  many  people  are  capable  of  affording  their 
children.  To  say  that  it  is  negligence  to  permit  a  child  to  go 
out  to  play  unless  it  is  accompanied  by  a  grown  attendant, 
would  be  to  hold  that  free  air  and  exercise  Bhould  only  be 
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enjoyed  by  the  wealthy  who  are  able  to  employ  such  attend- 
ants, and  woald  amount  to  a  denial  of  these  blessings  to  the 
poor. 

The  evidence  is  clear  that  the  driver  was  guilty  of  the  most 
reckless  misconduct  and.  criminal  disregard  of  human  life. 
Had  he  been  driving  in  moderation,  and  attentive  to  those 
duties  which  his  situation  demanded,  this  accident  could  never 
have  happened.  But  the  whole  question  was  fairly  submitted 
to  the  jury,  and  they  have  passed  upon  it  by  their  verdict. 
That  verdict  can  only  be  disturbed  by  attempting  to  withdraw 
this  case  from  the  operation  of  the  established  law  of  this  state, 
and  we  do  not  feel  particularly  called  upon  to  invent  new  rules 
for  the  purpose  of  screening  and  protecting  wrong-doers.  I 
think  the  judgment  is  right,  and  therefore  advise  an  affirm- 
ance. 

Judgment  affirmed.  ^ 

The  other  judges  concurred. 


GONTBIBEUTORT  KSGLIGSNOB,  WhAT  18,  AUTD  EWWEOt  OF:  8m  Doltlf  T.  NoT* 

wieh  etc  JL  B,  Co.,  as  Am.  Dea  413,  and  note  421;  SimmoHB  v.  SteambotU  Co,^ 
113  Id.  99;  BaUimore  etc  /?.  S,  Co,  v.  State,  96  Id.  628;  Pittdmrgh  etc  R.  R, 
Co.  T.  Bumatead,  95  Id.  539;  Wiltnot  ▼.  Howard,  94  Id.  338. 

What  tb  Nsoxjobnoi  Dkpinds  upon  Pabtxoulax  Factb  and  GiBcuif- 
STAVOBS  OT  EAGfH  Casb;  and  all  facte  and  eironnistanoes  tending  to  ahow 
negligence  are  proper  to  be  conaidered  by  the  jury:  Northern  Central  B,  B, 
Co.  Y.  State,  96  Am.  Doc  545,  and  cases  coUected  in  note  553;  FranJ;ford 
Tftmpihe  Co.  r,  PkUadelphia  B.  B.  Co.,  93  Id.  706^  and  note  713;  Bmtt  v. 
ffudeon  B.  B.  Co.,  90  Id.  761. 

Thx  pbingzpal  cusk  IB  oiTXD  and  approved  in  respeot  to  tho  dootrine  of 
ttmtribntoryn^gligenoey  in  D^fyr.I^mmriPaeyU  B^jfCo.,  19  Mo.  App.  389; 
Fkik  T.  Mimmri  Ftarmoe  Co.,  10  Id.  76;  Farrie  v.  BaUwaif  Oo^  80  Mo.  831| 
Ji^ridtr.BaiUoa^Co.,  75  Id.  647. 


Vastinb  V.  Wilding. 

\4S  MISSOUBI,  89.] 
MlBB  PO08B88ZOH  BY  ThIBD   PaBTT   OT   UnINBOBSXI)  NbGOTIABUI  PaFX!, 

payable  to  the  order  of  the  payee  therein  named,  is  not  even  frhna/aek 
eridenoe  of  title  in  the  holder  as  against  snch  payee. 
iHflTRUcnoif  IS  Practically  RxrusED  which  is  not  marked  by  the  oonrt  ai 
either  giren  or  refused. 

Proceeding  under  the  statute  to  recover  poesessum  of  a  oer* 
tificate  of  deposit.    The  opinion  states  the  case. 
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Lacklandy  Martin,  and  Lackland,  for  the  appellant. 
Bland  and  Thornton^  for  the  respondent. 

By  Court,  Currier,  J.  This  proceeding  was  instituted 
under  the  statute  (Gen.  Stats.  1865,  c.  128,  sees.  17,  18),  to 
recover  possession  of  a  certificate  of  deposit  issued  by  the 
United  States  Savings  Institution  of  St.  Louis  to  August  Ber- 
ger,  deceased.     It  was  unindorsed,  and  reads  as  follows:  — 

"St.  Louis,  Mo.,  March  12,  1866. 
"  August  Berger  has  deposited  in  this  office  one  thousand 
dollars,  payable  to  the  order  of  himself  on  the  return  of  this 
certificate,  six  months  after  date,  with  interest  at  the  rate  of 
five  per  cent  per  annum." 

Berger  died,  and  the  plaintiff,  as  public  administrator,  took 
charge  of  his  estate.  The  plaintiff  had  no  knowledge  of  the 
certificate  of  deposit  sued  for  until  it  was  brought  to  him  by 
the  defendant,  who  solicited  his  assistance  in  collecting  it,  the 
bank  having  refused  to  pay  it  without  the  indorsement  of 
Berger's  administrator.  The  certificate  had  been  found  among 
the  papers  of  Lewis  Chrisner  by  his  administratrix.  Chris- 
ner  died  in  Belleville,  Illinois,  May  6,  1867.  His  administra- 
trix delivered  the  papers  to  the  defendant  for  the  purpose  of 
collection.  How  it  came  among  Chrisner's  papers  in  no  way 
appeared,  nor  was  there  any  testimony  tending  to  throw  any 
light  upon  the  question  of  its  ownership  beyond  what  appears 
upon  its  face,  and  the  fact  of  its  possession  by  Chrisner.  The 
plaintiff  demanded  possession  of  it  as  belonging  to  the  estate 
of  Berger;  but  the  defendant  refused  to  surrender  the  posses- 
sion, claiming  to  hold  the  certificate  as  the  property  of  Chris- 
ner's estate.  Upon  this  refusal  the  present  proceedings  were 
instituted. 

If  the  title  and  ownership  of  the  certificate  and  the  fund  it 
represented  were  in  the  plaintiff,  as  Berger's  administrator,  at 
the  time  of  the  demand,  the  defendant's  subsequent  posses- 
sion, in  opposition  and  hostility  to  the  plaintiff's  right,  was,  in 
the  sense  of  the  statute,  unlawful,  and  warranted  this  suit 
The  real  and  substantial  question  for  consideration,  therefore, 
is  this:  Whose  was  that  certificate  of  deposit?  Was  the  title 
in  the  administrator  of  Berger,  or  was  it  in  the  administratrix 
of  Chrisner? 

The  certificate  itself  establishes  beyond  controversy  the  fact 
that  Berger  was  its  original  owner;  that  he  deposited  the 
fund,  and  as  evidence  of  his  title  took  a  certificate  of  deposit 
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payable  to  his  own  order.  His  title  thus  acquired  must  be 
presumed  to  continue  until  a  divestment  of  it  is  shown;  and 
41  mere  manual  delivery  of  the  paper  without  indorsement, 
and  unaccompanied  with  evidence  of  a  consideration  paid, 
would  not  of  itself  pass  the  title.  Even  in  case  of  personal 
chattels,  as  distinguished  from  choses  in  action,  the  presump- 
tion of  ownership  is  with  the  party  once  shown  to  have  had 
the  title,  until  an  alienation  is  shown;  and  the  party  relying 
on  the  fact  of  such  alienation  must  prove  it.  So  it  was  de« 
oided  in  Magee  v.  Scott,  9  Cush.  150  [55  Am.  Dec.  49],  and 
that  decision  expresses  the  recognized  doctrine  on  this  subject. 
In  commenting  upon  the  facts  of  that  case,  Shaw,  C.  J.,  says: 
'*  It  is  to  be  regretted  that  the  facts  showing  the  relation  of 
the  parties,  and  the  circumstances  under  which  the  goods  ad- 
mitted to  have  been  the  property  of  the  plaintiff  came  into  the 
possession  of  the  defendant,  are  not  stated,  in  order  to  show 
the  application  of  the  rule  of  law  laid  down  by  the  court. 
Such  circumstances  will  usually  indicate  what  was  the  nature 
and  character  of  such  change  of  possession,  whether  in  con- 
sequence of  a  sale  or  temporary  loan,  or  how.  The  plaintiff 
is  proved  to  be  the  owner  of  the  property,  and  the  right  of 
property  will  continue  until  a  change  proved,  as  by  sale,  lien, 
or  voluntary  loan.  Whoever  relies  on  such  change  must  prove 
it;  the  proof  lies  on  him.  All  that  appears  in  the  present 
case  is  that  the  property  came  into  the  possession  of  the 
defendant  with  the  plaintiff's  consent.  How?  On  what  trust 
or  contract?  This  does  not  appear."  And  it  was  decided 
at^cordingly  that  the  presumption  of  title  in  the  plaintiff, 
founded  on  his  original  ownership,  continued  and  prevailed 
over  any  presumption  of  title  in  the  defendant  arising  out  of 
his  naked,  unexplained  possession. 

The  principle  involved  in  that  decision,  applied  to  the  facts 
of  the  present  litigation,  is  decisive  of  the  issue.  The  same 
obscurity  hangs  over  Chrisner's  possession  of  the  certificate 
that  hung  over  the  defendant's  possession  of  the  personal  prop- 
erty forming  the  subject  of  contention  in  Magee  v.  Scott,  supra. 

Why  did  he  have  it?  How?  On  what  trust  or  contract? 
None  of  these  questions  are  answered.  There  is  nothing  but 
the  naked,  unexplained  possession  to  justify  the  pretensions 
of  the  Chrisner  estate  to  ownership.  If  the  fact  of  once  having 
been  the  owner  of  personal  chattels  raises  the  presumption  of 
a  continued  title,  as  in  Magee  v.  Scott,  supra,  how  decisive 
should  that  presumption  be  in  a  case  like  the  present,  when 
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the  paper  in  dispute  points  out  and  designates  the  plaintifra 
intestate  as  being  the  true  owner,  and  having  upon  it  no  mark 
or  sign  suggestive  of  a  change  of  title. 

I  have  examined  all  the  accessible  authorities  cited  in  the 
brief  of  the  defendant's  counsel,  and  I  find  that  not  one  of 
them  asserts  the  doctrine  that  the  possession  of  an  unindorsed 
negotiable  note,  bill,  or  certificate  of  deposit,  payable  to  the 
order  of  the  payee  therein  named,  is  prima  facie  evidence  of 
title  in  the  holder  as  against  the  payee  named  in  the  body  of 
the  instrument,  the  holder  furnishing  no  extrinsic  evidence 
of  his  equitable  title  or  interest.  I  apprehend  no  such  case 
can  be  found.  The  Missouri  cases  referred  to  raise  questions 
of  practice,  and  the  decisions  at  most  have  but  a  remote  bear- 
ing upon  the  present  inquiry. 

Possession  is  prima  facie  evidence  of  title  when  paper  is 
made  payable  to  bearer,  as  bank  notes;  or  where,  if  payable 
to  order,  the  paper  has  once  been  properly  indorsed  and  put 
in  circulation.  The  cases  referred  to  by  defendant's  counsel 
are  mostly  of  this  character,  or  concern  personal  chattels. 

The  remark  in  Parsons  (2  Parsons  on  Notes  and  Bills,  444), 
that  the  '^  mere  possession  of  an  unindorsed  note  is  prima  facie 
evidence  of  title  in  the  holder,"  is  founded  on  Parham  v.  Muv' 
pheCf  4  Mart.,  N.  S.,  355.  The  point  involved  in  that  case  had 
reference  to  the  authority  of  the  plaintifiTs  attorney  to  make 
the  afiidavit  on  which  a  writ  of  attachment  was  sued  out.  It 
was  insisted  that  the  possession  of  the  note  sued  on,  although 
unindorsed,  was  prim/i  fade  evidence  that  the  attorney  was 
the  plaintiff's  agent  or  attorney  in  fact.  The  court  decided 
adversely  to  this  claim. 

Possession  of  unindorsed  negotiable  paper  may  well  be  re- 
ceived as  prima  facie  evidence  as  against  a  stranger  to  the 
title;  but  is  the  naked  and  unexplained  i)ossession  of  such 
fSLperprim/i  facie  evidence,  as  against  the  payee  therein  named? 
It  does  not  appear  ever  to  have  been  so  held,  and  we  are  not 
prepared  to  make  a  precedent  of  that  character.  Nor  do  we 
see  any  sound  reason  for  doing  so.  But  it  is  urged  that  the 
court  committed  error  by  reason  of  its  non-action  upon  an  in- 
struction asked  by  the  defendant  at  the  conclusion  of  the 
plaintifif's  case,  to  the  effect  that  the  plaintiff  was  not  entitled 
to  recover  upon  the  proofs.  The  record  states  that  this  in- 
struction was  neither  given  nor  refused;  but  the  record  also 
shows  that  the  trial  proceeded,  and  that  the  defendant  put  in 
his  evidence.    The  action  taken  was  a  practical  refusal  of  the 
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instruction.  The  non-action  of  the  court  in  omitting  to  write 
a  refusal  upon  the  instruction  seems  to  have  been  the  result 
of  inadvertence,  and  not  of  intention.  The  judgment  was  for 
the  right  party,  and  the  defendant  does  not  appear  to  have 
been  injured  by  the  error  complained  of.  A  reversal  on  that 
point  is  not  therefore  warranted.  It  is  assumed  in  the  brief 
of  the  defendant's  counsel  that  the  certificate  of  deposit  in 
question  is  subject  to  the  control  and  jurisdiction  of  the  pro- 
bate court  of  St.  Clair  County,  Illinois.  The  record  shows  no 
such  fact,  and  it  is  therefore  unnecessary  to  consider  whether 
the  fact  supposed  is  of  any  materiality  or  not 

The  views  presented  lead  to  an  affirmance  of  the  judgment^ 
which  is  directed. 

Bliss,  J.,  concurred. 
Wagner,  J.,  was  absent 


P08SB88I011  n  PRpiA  Fagdb  EvroiNOB  ov  Titlb  to  Kotb  Patabli  to 
Bbabxr:  Petiee  v,  Proui,  63  Am.  Dec  778,  and  caaas  collected  in  note  779; 
BoKomb  T.  Beadit  112  Maas.  460;  Railroad  Company  v.  Natkmdl  Bankj  102 
U.  S.  38. 

Holder  of  Negotiable  Pbomissout  Note  Indorsed  ih  Blank  haa  a 
prtTiia  fade  title  thereto,  which,  in  the  abeence  of  proof  of  mala  fides,  will 
entitle  him  to  sne  on  it  in  hia  own  name:  Kunktl  v.  Spooner,  66  Am.  Dec. 
332;  Way  v.  JHehardeon^  63  Id.  760;  and  see  Clapp  v.  CowUy  qf  Cedar,  68  Id. 
678;  Mnanuelr.  White,  69  Id.  385. 

Rights  ov  Poassasoa  ov  Unindorsed  Negotiable  Paper,  not  Made 
Payable  to  Bearer.  —  Upon  thia  anbject  the  deciaiona  are  to  aome  extent 
conflicting.  It  haa  been  held  that  the  mere  posaeasion  of  an  unindorsed 
promiaaory  note  payable  to  another  will  not  authorize  a  payment  to  the 
holder,  when  the  note  is  not  exhibited  to  the  maker:-  ffannon  v.  Sullivan,  3 
Mo.  App.  583.  It  haa  likewise  been  held  that  the  mere  poasesaion  of  a  bond 
is  not  such  an  evidence  of  property  aa  will  justify  a  payment  to  the  holder, 
without  authority,  expresa  or  implied,  from  the  owner  to  collect  it:  Brown 
V.  Taylor,  32  Gratt.  135;  and  that  a  person  having  no  other  evidence  of  right 
than  the  mere  possession  of  a  bond  will  not  be  permitted  to  use  the  name  of 
the  obligee  in  the  prosecution  of  a  suit  on  it:  BeU  v.  Wilaon,  6  J.  J.  Marsh. 
495;  but  compare  Morrison  v.  Orubb,  23  Gratt.  342.  In  New  York,  the  mere 
fact  that  a  person,  claiming  to  be  the  agent  of  the  payee  of  a  promissory 
note,  haa  the  note  in  his  possession,  unindorsed,  does  not  confer  upon  him  an 
apparent  authority  to  receive  payments  thereon:  Wardropr.  Dunhp,  1  Hun, 
325,  following  DoubUday  v.  Kress,  50  N.  Y.  410;  S.  C,  10  Am.  Rep.  502. 
In  the  case  last  cited,  action  was  brought  to  recover  the  amount  of  a  promis* 
aory  note  made  by  the  defendant,  and  payable  to  the  order  of  the  plaintiffl 
The  plaintiff's  son*in-law,  one  Murray,  upon  the  representation  that  the  de- 
fendant wished  to  pay  the  interest  and  renew  the  note,  obtained  it  from  her, 
and  by  means  of  a  forged  order  attached  procured  the  money  thereon.  It 
was  held  that  the  mere  posaeasion  of  the  note  by  the  assumed  agent,  Murray, 
onindoraed,  without  any  other  sustaining  facta,  was  not  auffioiant  to  anthor* 
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€ze  payment  to  him.  And  see  Bobiriaon  v.  Chemkal  NaL  Bank,  86  K.  Y.  404» 
Affirming  S.  C,  ION.  Y.  Week.  Dig.  315.  So,  in  aa  Indiana  case,  C.  bronght 
an  action  against  H.  before  a  jnatioe  of  the  peace,  on  a  promissory  note  made 
t)y  H.,  payable  to  the  order  of  A.  There  was  no  indorsement  of  the  note 
Crom  A.  to  C,  and  it  was  held  that  the  filing  of  the  note  as  the  only  caose 
-of  action  was  insofficient,  and  that  the  case  was  not  one  of  a  mere  defect  of 
parties:  Hull  ▼.  Cwvofwr,  85  Ind.  372.  And  in  accordance  with  these  decis- 
ions is  the  roling  of  the  supreme  coart  of  Ohio,  that  the  rightful  poesessioii 
•of  a  check,  made  payable  to  the  order  of  a  particular  person,  confers  no  aa- 
thority  on  the  drawee  to  pay  the  same  to  the  person  having  such  possession, 
without  the  genuine  indorsement  of  the  payee:  Dodge  y.  IfaL  Exchange 
Bank,  30  Ohio  St.  1;  S.  0.  before,  20  Id.  234.  So  it  is  held  by  the  supreme 
•court  of  Michigan  that  the  delivery  of  negotiable  paper  without  indorse- 
ment does  not  amount  to  a  transfer  of  the  title  thereto,  unless  by  way  of 
equitable  assignment.  And  as  such  an  assignment  is  not,  like  a  negotiable 
transfer,  discharged  of  equities,  any  person  in  possession  thereby  cannot  con- 
fer by  delivery  any  better  title  tham  he  owns,  and  is  not  authorized  to  sue 
on  the  paper  in  his  own  name:  Minor  v.  Bewick,  55  Mich.  491;  and  see  Brown 
V.  Nowrse,  55  Me.  230;  S.  C,  92  Am.  Dec.  583;  Foltkr  v.  Schroder,  19  La. 
Ann.  17;  S.  C,  92  Am.  Dec  521,  and  note  526. 

The  decisions  noticed  above  are  in  general  accord  with  the  doctrine  of  the 
principal  case.  But  a  different  view  is  taken  in  North  Carolina,  and  the  su- 
preme court  of  that  state  has  decided  that  the  possession  of  an  unindorsed 
negotiable  note  or  bond,  not  payable  to  bearer,  raises  a  presumption  that  the 
person  producing  it  is  the  real  and  rightful  owner,  and  entitled  to  the  money 
due  from  the  promisor:  Jackton  v.  Love,  82  N.  C.  405.  Such  a  presumption, 
it  is  said,  seems  necessary  and  expedient  under  the  method  of  civil  pro- 
cedure in  that  state,  which  requires  civil  actions  generally  to  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  and  that  the  legal  and  equitable 
rights  of  litigants  shall  be  administered  in  the  same  action,  when  need  be: 
Merrimon,  J.,  in  ffoUy  v.  HoUy,  94  Id.  670,  673.  Nevertheless,  it  is  a  pre- 
sumption which  is  only  evidence  against  the  defendant  in  an  action  upon 
the  note,  and,  as  a  mere  presumptioit,  cannot  avail  the  holder  in  an  action 
brought  against  him  by  the  legal  owner:  Bobertson  v.  Dunn,  87  Id.  191;  the 
presumption  does  not  arise  as  between  the  holder  and  the  payee,  who  has 
the  legal  title,  but  only  as  between  the  holder  and  payor:  HbOp  v.  HoUjf,  94 
Id.  670;  and  see  Pugh  v.  CfranL  86  Id.  39. 


HiLSDORP  V.  City  op  St.  Louis. 

[45  MissoUBi,  M.] 

OoRPOSATioiiB  ARE  HxLD  TO  Sahb  LiABiLiTr  AS  iNPiviinTALS,  and  if  aa 
agent  or  servant  of  a  corporation,  in  the  line  of  his  employment,  be 
guilty  of  negligence  or  commit  a  wrong,  the  corporation  is  responsible 
in  damages. 

RULB  THAT  PbESOBIBES  RESPONSIBILITY  0¥  PRINCIPALS  TOR  A0T8  OF  OTHERS 

is  based  upon  their  power  of  control.    If  the  master  cannot  commsnd 
the  servant,  the  acts  of  the  servant  are  clearly  not  his. 
Where  Mayor  has  No  Power  to  Contract  vor  Removal  of  Deas 
Animals  from  City,  the  city  cannot  be  held  liable  for  damagea  oaiisad 
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by  fha  deposit  of  the  caztasses  upon  private  premises  by  a  party  who  had 
agreed  with  the  mayor  to  remove  theoi. 

WaCS  that  MuiaCIPAL  Ck)BFORATION   HAS    MaDE  CONTRACT  WTIH  CeRTAIH 

Persons  vor  Rkkoval  or  Carcasses  of  all  dead  animals  does  not  ez* 
OQerate  the  owner  from  any  responsibility  regarding  the  removal  of  such 
nnisanoes,  when  snch  contract  cannot  or  is  not  complied  with. 

The  opinion  states  the  case.  * 

Eehety  for  appellant  City  of  St.  Louis. 

Glover  and  Shepleyy  for  appellant  St.  Louis  Railroad  Com« 
pany. 

Cliney  Jamison^  and  Dar/y  for  the  respondent. 

By  Court,  Buss,  J.  In  May,  1866,  the  stables  of  the  St. 
Louis  Railroad  Company  were  consumed  by  fire,  and  some  140 
mules,  the  property  of  the  company,  were  destroyed,  and  their 
carcasses  more  or  less  burned.  The  weather  was  warm,  and 
it  became  necessary  at  once  to  remove  them. 

By  article  9,  of  ordinance  4894,  establishing  and  regulating 
the  health  department  (Revised  Ordinances  1866,  pp.  451-453), 
it  is  made  the  duty  of  street  inspectors  to  report  to  the  clerk  of 
the  board  of  health  every  carcass  they  may  find,  and  the  clerk 
shall  enter  the  report  in  a  book,  designating  the  locality,  and 
the  exclusive  privilege  is  given  to  A.  Feger  and  O.  Futter^ 
knecbt,  for  a  period  covering  the  time  of  this  fire,  to  remove 
and  appropriate  said  carcasses.  These  men  bind  themselves 
to  remove  all  such  animals  from  the  city  within  six  hours  after 
Dotice,  and  it  is  made  the  duty  of  every  owner  of  any  dead 
animal  who  desires  to  convert  it  to  his  own  use  to  do  so  within 
twelve  hours  after  its  death,  or,  if  he  does  not  desire  to  do  so, 
to  notify  said  clerk  or  some  street  inspector.  The  city  pays 
nothing  to  these  contractors,  and  the  only  consideration  re- 
ceived by  them  is  the  privilege  of  converting  the  bodies  to  their 
own  use,  which  is  done  at  their  manufactory  of  soap-grease 
outside  the  city  limits. 

On  the  morning  of  the  loss  by  the  railroad  company,  the 
clerk  of  the  board  of  health  received  from  the  company  the 
proper  notice;  and  one  Settle,  employed  by  the  contractors  to 
remove  carcasses,  appeared  for  the  purpose  of  entering  upon 
the  performance  of  his  duty,  and  met  the  mayor  upon  the 
ground.  The  fire  occurred  in  the  south  part  of  the  city,  and 
the  contractors'  works  are  north  of  it,  and  seven  miles  from 
the  place  of  the  fire,  and  it  became  at  once  evident  that  these 
carcasses  could  not  be  conveyed  to  them.     They  had  already 

Am.  DSC.  Vol.  C^a 
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become  offensive,  and  were  rapidly  becoming  more  so,  and  their 
transportation  through  the  city,  even  if  it  ^oiild  be  done  at 
once,  would  have  been  a  serious  nuisance.  But  Settle  had  no 
means  of  so  removing  them,  and  informed  the  mayor  that  it 
would  take  him  a  week  to  do  the  whole  job.  The  mayor  then 
obtained  a  proposition  from  him  take  them  below  the  arsenal 
and  throw  them  into  the  river  for  $1.25  per  head,  which  propo- 
sition was  communicated  to  the  agents  of  the  railroad  company,, 
who  assented  to  it,  and  afterwards  paid  Settle  his  bill  for  the 
work.  The  river  was  very  high  at  the  time,  and  overflowed  a 
stone  quarry  belonging  to  the  plaintiff  so  as  wholly  to  conceal 
it;  and  finding  a  road  to  the  river  bank  where  was  situated 
this  quarry,  and  it  being  more  convenient  of  access  than  where 
he  was  directed  to  go  by  the  mayor.  Settle  threw  these  car- 
casses into  the  river  directly  over- this  quarry.  The  current 
did  not  strike  them,  and  they  sank  into  the  quarry,  and  the 
plaintiff  claims  that,  being  mixed  with  and  covered  by  the 
sediment  that  filled  his  excavation,  he  could  not  reopen  his 
quarry,  and  thus  wholly  lost  the  use  of  it.  He  recovered  a 
judgment,  which  was  affirmed  at  general  term,  and  defendants 
appeal. 

The  defendants  made  separate  defenses,  and  after  the  evi- 
dence was  submitted,  counsel  for  the  city  asked  the  court  U> 
instruct  the  jury  that,  on  the  facts  proved,  the  plaintiff  could 
not  recover  against  it.  This  instruction  the  court  refused  to 
give,  and  thus  the  question  is  raised  whether,  under  the  facta 
claimed  to  be  proved  by  the  plaintiff,  the  city  is  liable  to  him 
for  the  damage  arising  from  the  acts  of  Settle. 

If  the  city  is  thus  liable,  the  liability  arises  by  virtue  of  it» 
relation  to  the  mayor  and  to  Settle,  or  to  one  of  them.  The 
responsibility  of  an  employer  for  the  act  of  those  in  his  service 
depends  upon  the  character  of  those  acts,  and  especially  upoa 
their  relation  to  the  service.  It  would  not  be  right  to  charge 
him  for  the  torts  of  his  servant  that  had  no  relation  to  his  em- 
ployment. The  contract  of  service  is  no  guaranty  of  general 
good  conduct  as  a  citizen,  but  any  act  done  in  pursuance  of 
the  contract  of  hire  will  in  general  charge  the  principal  as  well 
as  the  agent  or  servant.  Corporations,  whether  municipal  or 
aggregate,  are  now  held  to  the  same  liability  as  individuals,, 
and  will  not  be  permitted  to  screen  themselves  behind  the 
plea  that  they  are  impersonal,  and  their  acts  are  but  the  acta 
of  individuals;  and  if  an  agent  or  servant  of  a  corporation,  in 
the  line  of  his  employment,  shall  be  guilty  of  negligence  or 
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commit  a  wrong,  the  corporation  is  responsible  in  damages: 
See  Angell  and  Ames  on  Corporations,  sees.  385-388,  and  thci 
numerous  cases  cited  in  the  notes. 

In  the  case  at  bar,  the  mayor,  it  appears,  acted  with  zeal 
and  energy  to  save  the  public  from  the  effects  of  the  terrible 
nuisance  upon  the  premises  of  the  railroad  company.  But  he 
cannot  be  said  to  have  been  acting  on  behalf  of  the  city,  but 
rather  as  a  good  citizen,  whose  other  heavy  responsibilities 
were  a  spur  to  look  after  the  public  welfare  generally.  Tlie 
general  duty  of  abating  nuisances  is  imposed  by  article  1  of 
said  ordinance  4894,  especially  by  sections  6  and  7,  upon  the 
board  of  health,  and  the  street  inspectors  under  its  direction, 
and  it  does  not  appear  that  the  mayor  has  anything  to  do  with 
the  matter.  It  is  not  necessary  to  say  that  an  emergency 
could  or  could  not  arise,  as  if  the  board  of  health  should 
grossly  neglect  its  duty,  and  the  city  contractors  for  removing 
carcasses,  also  theirs,  or  there  was  other  pressing  necessity,  in 
which  the  mayor,  as  the  general  executive,  and  by  virtue  of 
the  powers  given  him  by  charter,  might  not  so  act  as  to  bind 
the  city,  although  he  performed  the  duties  of  other  depart- 
ments. But  in  the  present  case  there  was  no  such  emergency. 
The  matter  did  not  come  before  the  board  of  health,  nor  does 
it  appear  that  the  mayor  undertook  to  bind  the  city,  or  that 
he  acted  officially  in  the  premises.  But  if  he  did,  he  went 
beyond  his  authority  as  mayor,  and  his  acts  were  not  those  of 
the  city:  Thayer  v.  Boston,  19  Pick.  511  [31  Am.  Dec.  157]. 

The  city,  then,  if  responsible  at  all,  became  so  by  the  acts 
and  relation  of  Settle;  and  the  inquiry  at  once  arises,  whether 
Settle  had  any  such  relation  to  it  that  it  ought  to  be  held  re- 
sponsible for  his  negligence  or  wrong-doing.  He  was,  as  we 
have  seen,  in  the  employment  of  Feger  and  Futterknecht,  the 
contractors  for  removing  carcasses,  and  his  employers  held  an 
independent  contract  with  the  city,  and  were  in  no  way  under 
the  control  or  direction  of  its  officers.  They  were  bound  to 
remove  all  carcasses  in  a  specific  manner,  and  neither  the 
mayor  nor  board  of  health,  nor  any  person  or  body  represent- 
ing the  city,  could  interfere,  or  in  any  manner  control  their 
acts.  The  common  council  could,  by  ordinance,  terminate 
their  contract,  but  during  its  existence  had  no  power  over 
them.  I  cannot  see,  then,  upon  what  principle  of  reason  or 
justice  the  city  can  be  held  responsible  for  their  acts. 

The  rule  that  prescribes  the  responsibility  of  principals, 
whether  private  persons  or  corporations,  for  the  acts  of  others, 
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is  based  upon  their  power  of  control.  If  the  master  cannot 
command  the  servant,  the  acts  of  the  servant  are  clearly  not 
his.  He  is  not  master,  for  the  relation  implied  by  that  term 
is  one  of  power,  of  command;  and  if  a  principal  cannot  con* 
trol  his  agent,  he  is  not  an  agent,  but  holds  some  other  or  ad- 
ditional relation.  In  neither  case  can  the  maxim  respondeat 
superior  apply  to  them,  for  there  is  no  superior  to  respond. 
The  city  authorities  of  St.  Louis  had  no  power  to  control  the 
action  of  Feger  and  Futterknecht  under  their  contract;  and 
having  no  such  power,  they  cannot  be  responsible  for  it;  and 
such  are  the  best  authorities. 

The  case  of  Bush  v.  Steinmanj  1  Bos.  &  P.  404,  though  fol- 
lowed  in  a  few  other  cases,  is  not  now  generally  regarded  as 
authority.  It  made  employers  responsible  for  the  acts  of  job 
contractors  over  which  they  had  no  control,  and  for  many  years 
the  case  embarrassed  the  courts,  and  caused  artificial  distinc- 
tions  to  be  made,  in  order  to  reconcile  it  to  the  principles  of 
justice.  But  it  is  now  generally  disregarded,  and  its  doctrine 
has  been  expressly  disclaimed  by  several  decisions  in  our  own 
state.  In  Barry  v.  City,  17  Mo.  121,  the  subject  underwent  a 
thorough  discussion,  and  the  leading  cases  were  reviewed  by 
the  court.  The  city  had  let  a  contract  to  build  a  sewer,  the 
contractor  having  sole  control  of  the  job  until  accepted,  and  it 
was  held  that  the  city  was  not  responsible  for  the  negligence 
of  the  contractor  in  its  construction,  the  relation  of  master  and 
servant  not  existing.  In  Morgan  v.  Truman^  22  Id.  533,  de* 
fendant  was  a  warehouseman,  and  plaintifif's  goods  were  lost 
by  fire  caused  by  the  negligence  of  a  person  employed  by  de- 
fendant in  boiling  the  tar  to  make  a  composition  roof.  The 
responpibility  of  defendant  was  fastened  upon  him,  upon  the 
ground  that  his  employee,  who  was  the  overseer  of  the  work, 
and  hired  others  to  work  under  him,  was  engaged  by  the  day, 
and  subject  to  the  constant  control  of  the  defendant.  The 
case  was  distinguished  from  those  where  the  work  had  been 
let  by  the  job,  where  it  was  admitted  no  such  responsibility 
would  have  been  incurred. 

The  suggestion  that  Settle  did  not  remove  these  carcassea 
under  this  contract  of  his  employers,  but  by  special  direction 
of  the  mayor,  only  brings  us  back  to  the  first  proposition,  that 
the  mayor  had  no  authority  to  give  any  such  direction;  nor 
does  it  appear  that  he  acted  officially,  but,  as  we  shall  pres- 
ently see,  effected  between  Settle  and  the  railroad  company  an 
arrangement  for  their  removal.    The  liability  of  the  railroad 
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company  for  the  negligoDce  or  wrongful  act  of  Settle  waB  found 
by  the  jury,  upon  the  fact  that  he  was  directly  employed  by 
the  company  to  remove  the  nuisance.  The  instructions  given 
by  the  court  were  very  favorable  to  this  defendant,  and  had 
not  the  city  been  included  in  the  judgment,  there  would  have 
been  no  error  in  the  record.  The  mayor  testifies  that  before 
making  any  arrangements  with  Settle,  he  obtained  his  price 
for  the  removal,  went  to  the  office  of  the  company,  and  the 
officer  in  charge  acceded  to  the  terms,  which  were  at  once 
communicated  to  Settle,  and  after  the  job  was  done  paid  the 
price  agreed  upon,  including  the  carriage  hire  of  the  mayor. 
Could  any  employment  and  service  be  made  clearer?  But  the 
president  of  the  company  testifies  that  the  payment  of  this 
bill  was  a  gratuity;  that  they  paid  it  to  please  Mr.  Thomas, 
who  had  been  kind  to  them.  This  view  argues  a  singular  in- 
Bensibility  to  their  obligations  in  the  premises.  In  consequence 
of  the  company's  misfortune,  a  great  nuisance  was  created 
iiI)on  their  premises.  This  nuisance  they  were  under  an  im- 
perative obligation  to  remove.  It  was  rapidly  becoming  in- 
tolerable, would  soon  have  driven  every  person  out  of  the 
neighborhood,  and  the  company  would  have  been  responsible 
for  the  damage  suffered.  The  fact  that  the  city  has  made  a 
contract  for  the  removal  of  such  nuisances  does  not  exonerate 
the  owner  from  responsibility  in  regard  to  them  when  that 
contract  cannot  be  or  is  not  complied  with;  nor  can  the  obli- 
gation he  is  under  to  let  the  contractor  have  the  carcass  if  he 
does  not  himself  appropriate  it  within  twelve  hours,  if  the  con- 
tractor shall  come  for  it,  be  construed  to  discharge  all  respon- 
sibility on  his  part.  The  company  but  performed  a  plain  duty 
in  employing  Settle  to  remove  the  carcasses.  The  railroad 
company,  then,  made  such  an  arrangement  for  the  removal  of 
their  dead  stock  as  they  were  bound  to  do;  they  honestly 
paid  for  the  work,  the  person  employed  became  their  servant, 
and  they  were  responsible  for  the  negligent  manner  in  which 
he  performed  the  job,  and  for  any  wrong  committed  in  the 
course  of  the  business  in  which  he  was  employed. 

The  judgment,  being  against  both  the  city  and  the  railroad 
company,  when  it  should  have  been  against  the  railroad  com* 
pany  alone,  is  reversed,  and  the  cause  remanded. 

The  other  judges  concurred. 


Lzabhitt  ov  Mttnicipal  CoapoaATiONS  Gknxrallt:  See  Stadkaum  v. 
C%  of  Lafayette^  S9  Am.  Dec  450,  note  467;  Nevin»  ▼.  CUy  qf  Pwria,  8f 
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li.  392,  and  caaea  collected  in  note  401;  Cfiiif  qf  Richmond  t.  Long^  94  Id. 
IGI;  dtp  of  Pehin  v.  Netoell,  79  Id.  37S,  and  note  879;  Mctjfor  eCc  ▼•  CuOtm, 
55  Id.  398,  and  note  400. 

lilABILITT    OF    MUNICIFAL    COBPOBATION    lOB    ACIS    OV   OVROEBS  whosO 

dntiea  are  of  a  public  nature:  BvUriek  t.  C%  qf  LcweB,  79  Am.  Deo.  721, 
and  note  723;  and  see  Bounds  ▼.  C%  qf  Bangor^  74  Id.  469;  LoriUard  ▼. 
Toum  qf  Monroe,  62  Id.  120,  and  note  124;  MiUa  ▼.  OUaaon,  78  Id.  721,  and 
note  729;  Slitrbovme  ▼.  Tuba  County,  81  Id.  151,  and  note. 

Liability  ot  Citt  for  UvAirrHOBiZED  Acis  of  its  Ofucxbs. — It  ia 
atated  as  a  general  rule  that  a  municipal  corporation  ia  not  reaponaible  for 
the  unauthorized  and  unlawful  acta  of  ita  offioera,  though  done  ooiore  ofieSL 
It  muat  further  appear  that  they  Trere  expreaaly  authorized  to  do  the  acta  by 
the  city  government,  or  that  they  were  done  bona  fidt  in  purauance  of  a 
general  authority  to  act  for  the  city  on  the  aubject  to  which  they  relate;  or 
that,  in  either  caae,  the  act  waa  adopted  and  ratified  by  the  corporatians 
IBhaw,  C.  J.,  in  Thayer  v.  Bo^Um,  19  Pick.  511;  S.  C,  31  Aul  Dec.  157,  161; 
approved  in  Ltt  y.  Sandy  Hill,  40  N.  Y.  442;  Bvffah  €ie»  Tump.  Co,  ▼. 
Buffalo,  58  Id.  639;  CliUxigo  y.  McOraw,  75  IlL  566;  EamUUm  y.  Fon  du 
Lac,  40  Wia.  50;  Wallace  y.  Mtnasha,  48  Id.  82;  Sherman  y.  Orenada,  51 
Miaa.  186;  Chandler  y.  Bay  8U  Louis,  57  Id.  329;  and  aee  Woodcock  v.  Calais, 
'66  Me.  234.  It  ia  well  aettled  that  a  municipal  corporation  cannot  be  held 
liable  for  injury  resulting  from  an  act  done  by  ita  officera  beyond  ita  power 
and  jurisdiction.  If,  therefore,  the  act  complained  of  ia  in  a  atrict  aenaa 
'  uUra  vires,  that  is,  wholly  outside  of  any  of  the  powers  posaeaaed  by  the  cor^ 
poration,  no  such  liability  exists:  Browning  v.  Board  pf  Commissioners,  44 
Ind.  11;  Haag  v.  Boa)d  qf  Commissioners,  60  Id.  511;  S.  C,  28  Am.  Bep. 
«654;  Cummins  v.  City  qf  Seymour,  79  Ind.  491;  S.  C,  41  Am.  Bep.  618; 
Board  qf  Commissioners  v.  Duprez,  87  Ind.  509;  Cooper  y.  Adania,  53  Ga. 
^^638;  City  of  Denver  v.  Boyer,  7  Col.  113,  126.  It  is  held  that  if  the  act  done 
3S  committed  outside  of  the  authority  and  power  of  the  corporation  aa  con- 
ferred by  statute,  the  corporation  is  not  liable,  whether  ita  offioera  directed 
ita  performance,  or  it  was  done  without  any  ezpreaa  direction  or  command: 
SmUh  V.  City  qf  Bochester,  76  N.  Y.  506;  Eom  v.  BaUimorf,  30  Md.  218; 
Cidcago  v.  Turner,  80  111.  419;  Hunt  v.  BoonenOe,  65  Mo.  620;  a  C,  27 
Am.  Hep.  299.  And  parties  dealing  with  the  agenta  or  officers  of  a  mu- 
nicipal corporation  must  at  their  peril  take  notice  of  the  limits  of  the 
powers,  both  of  the  municipality  and  of  those  who  asaume  to  act  aa  ita 
agenta  or  officera:  State  y.  Mayor  etc,  29  Md.  85.  Hence  it  ia  that  the  plea 
of  ultra  vires  is  used  by  those  who  are  sued  by  such  corporations,  and  the  cor- 
poration itself  may  use  it  as  a  defense:  Id.;  and  see  Cheeney  y.  Brook/ield, 
60  Mo.  53;  Moore  v.  Mayor  etc,  73  N.  Y.  238.  But  the  tendency  of  the  later 
decisions  ia  to  hold  corporationa  reaponaible  for  acta  not  atrictly  within  their 
corporate  powera,  but  done  in  their  corporate  name,  and  by  officera  of  the 
corporation  who  were  competent  to  ezerciae  all  the  corporate  powera.  When 
anch  acts  are  not  founded  on  contract,  but  are  arbitrary  exercises  of  power 
in  the  nature  of  torts,  or  are  quasi  criminal,  the  corporation  may  be  held  to 
a  pecuniary  responsibility  for  them  to  the  party  injured:  See  Pidladelplhia 
etc  B,  B,  Co.  V.  Quigley,  21  How.  202;  Copley  y.  Sewing  Machine  Co.,  2  Wood, 
494;  Beed  v.  Home  Sav.  Bank,  130  Mass.  445;  SaU  Lake  City  y.  HolUster,  6 
Sup.  Ct.  Rep.  1055.  In  the  caae  last  cited,  it  waa  held  that  a  municipal  oor* 
poration  cannot  make  ita  want  of  legal  authority  to  engage  in  a  particnlaff 
tranaaction  or  buaineea  a  ahelter  from  the  taxation  impoaed  by  the  gcfwenf 
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meat  on  rach  buBinen  or  tmuactaon*  by  whomsoerer  oondaoteds  And  im 
McOrmdy  v.  Ouordiana qf  Poor ete,^  9 8mg,  ftR.  M. 

In  general,  the  liabilitiee  of  a  mnnicipal  corpoimtioin  for  the  aota  of  iti  oiflt- 
<cen  or  agents,  within  the  aoope  of  their  employment^  and  within  the  aoope  of 
the  powers  of  the  corporation,  are  the  same  as  those  of  a  private  oorporattOB 
or  individnal:  See  MooBhrnUan  y.  Mayor  etc,  62  N.  Y.  160;  8.  O.,  20  Am. 
Bep.  468;  Dayton  v.  Ptaae^  4  Ohio  St.  80;  CmdwnaU  ▼.  Skme^  6  Id.  38;  Cofet 
^.  Davenport,  9  Iowa,  227;  Templin  ▼.  Iowa  CUy^  14  Id.  69;  Waidron  ▼.  OUy  qf 
BaverhUl,  143  Mass.  582;  Kciba  ▼.  Minneapolis,  22  Minn.  159.  The  dootrina 
of  reapondeai  euperior  applies,  bnt  the  difficnity  of  determining  who  are  officers 
and  servants  is  much  greater  in  the  case  of  mnnicipal  coirporations  than  in 
the  case  of  private  corporations  or  individuals,  and  has  given  rise  to  much 
•discossion,  and  some  seeming  conflict  in  the  decisions.  Many  of  the  cases 
make  a  distinction  between  acts  performed  by  mnnicipal  officers  or  agents  in 
the  discharge  of  political  or  governmental  dnttes,  and  acts  performed  by  them 
in  the  discharge  of  purely  mnnicipal  or  corporate  duties,  the  municipality  be- 
ing held  liable  for  the  latter,  but  not  liable  for  the  former:  See  Wallace  y, 
City  qfMenakha,  48  Wis.  79;  S.  C,  33  Am.  Rep.  804;  Oliver  y,  Woreeeter,  102 
Mass.  489;  S.  C,  3  Am.  Rep.  485.  Or  otherwise  expressed,  the  doctrine  is^ 
that  if  the  officer  or  agent  of  a  municipal  corporation  is  in  the  exercise  of  a 
l»ower  conferred  upon  the  corporation  for  its  private  benefit^  and  injury  en- 
sues from  the  acts  of  such  officer  or  agents  the  corporation  is  liable,  as  in  the 
case  of  private  corporations  or  individuals;  but  when  the  acts  complained  of 
were  done  in  the  exercise  of  a  corporate  francluse  conferred  upon  the  corpo- 
ration for  the  public  good,  and  not  for  private  corporate  advantage,  then  the 
corporation  is  not  liable  for  the  consequences  of  such  acts.  In  the  former 
case,  the  rule  of  reepondeat  euperior  governs;  in  the  latter  case,  it  does  not: 
Murtaugh  v.  St.  Louie,  44  Ma  479;  Weleh  v.  Jutland,  56  Vt.  228;  S.  0.,  48 
Am.  Rep.  762;  Wilcox  v.  Chicago,  107  IlL  334;  S.  C,  47  Am.  Rep.  434;  Rob- 
ineon  v.  EvatuvUle,  87  Ind.  334;  S.  C,  44  Am.  Rep.  770;  Summere  v.  Board 
qf  Commieeionere,  103  Ind.  262;  S.  C,  53  Am.  Rep.  512;  Ogg  v.  Latmng,  35 
Iowa,  495;  S.  C,  11  Am.  Rep.  499;  BryaiU  v.  City  ofSU  Paul,  33  Minn.  289; 
S.  C,  53  Am.  Rep.  31;  TvndUy  v.  Salem,  137  Mass.  171;  S.  C,  50  Am.  Rep. 
289;  C%  of  Richmond  v.  Long,  17  Gratt.  375;  S.  C,  94  Am.  Dec.  461;  Noble 
▼.  City  of  Jtichmond,  31  Gratt.  279;  Orme  v.  City  qf  Richmond,  79  Va.  89} 
Bctmee  v.  Dietrict  qf  Columbia,  91  U.  S.  540.  But  the  principle  of  reepondeai 
superior  also  applies,  and  a  city  may  be  held  liable  for  the  acts  of  its  officers 
in  the  performance  of  a  public  duty,  if  they  are  specially  employed  by  the 
eity  for  the  particular  work,  and  are  not  acting  as  public  officers:  Woodcock 
T.  Calaie,  66  Me.  234;  Muleaime  v.  City  qf  JaneeoUle,  67  Wis.  24;  and  see 
New  York  etc  Lumber  Co.  v.  Brookfyn,  71  N.  Y.  580,  584.  Thus,  as  a  gen- 
eral rule,  a  city  is  not  liable  for  the  acts  of  the  officers  of  its  fire  department* 
onleas  made  so  by  express  statute:  Howard  v.  San  Francisco,  51  CaL  52; 
Cfreenwood  v.  Louismlle,  13  Bush,  226;  S.  G.,  26  Am.  Rep.  263;  JeweU  v.  New 
Haven,  38  Conn.  368;  S.  0.,  9  Am.  Rep.  382;  Wheeler  v.  CinehmaU,  19  Ohio 
St.  19;  S.  0.,  2  Am.  Rep.  368;  Black  v.  Colnmhia,  19  S.  G.  412;  S.  G.,  45  Am. 
Bep.  785;  Simon  v.  Atlanta,  67  Ga.  618;  S.  G.,  44  Am.  Rep.  739;  Thmnps(m 
▼.  Mayor  etc,  20  Jones  &  S.  427;  Terhme  v.  Mayor  etc,  88  N.  Y.  247,  251; 
yet  the  city  is  liable  when  the  acts  complained  of  are  expressly  authorized  or 
ordered  by  the  city  government:  Burrill  v.  City  qf  Augusta,  78  Me.  118; 
8.  0.,  57  Am.  Rep.  788.  And  it  is  well  settled  that  a  municipal  corporation 
may  ratify  the  nnanthorized  acts  of  its  officers  and  agents  when  the  oorpo> 
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ration  might  legally  haTe  authorized  such  aets  in  the  fint  instance:  Dmtk  ▼. 
Ma^or  tic,  28  N.  W.  Bep.  626  (Mich.). 

As  illoatrating  the  aabject  generally,  it  has  recently  been  held  that  if  a 
city,  instead  of  leaving  the  duty  of  keeping  the  highways  in  repair  to  be 
performed  by  the  officers  and  in  the  methods  provided  by  the  general  laws, 
assnmes  to  perform  it  by  means  of  sgenti  whom  it  may  direct  and  control,  it 
may  be  held  responsible  for  the  acts  of  those  agents:  Waidron  v.  CUif  qfEd" 
verhill,  143  Mass.  582;  and  see  City  qfLogamgpoH  v.  Diek,  70  Ind.  65;  &  C, 
36  Am.  Rep.  166;  FUzgerald  v.  City  qf  Binghampton,  40  Hun,  332.  So^  al- 
thoogh  a  city  is  not  in  general  liable  for  injuries  arising  from  the  aots  of  a 
contractor  in  performing  work  under  a  contract  between  him  and  the  city 
government,  yet  if  the  relation  of  master  and  servant  is  shown  to  exist  be- 
tween them,  the  rule  is  otherwise:  See  Ruudl  v.  Colmnbia^  74  Mo.  492;  S.  C.^ 
41  Am.  Bep.  325;  Blumb  v.  City  of  Kanmu,  84  Mo.  112;  S.  C,  54  Am.  Bep. 
87;  Herrinffion  v.  Landngburgkt  36  Hun,  598;  Vogd  v.  Mayor  eCc,  92  N.  Y. 
10;  S.  C,  44  Am.  Rep.  349.  A  city  is  not  liable  for  the  aots  of  a  board  of 
health  constituted  a  separate  body  by  the  charter,  whether  appointed  by  ths 
legislature  directly,  or  by  the  city  in  pursuance  of  the  charter:  Bryani  v. 
CityofSU  Paul,  33  Minn.  289;  S.  C,  53  Am.  Bep.  31;  and  to  the  same  effect, 
see  Swnmera  v.  Board  qf  Commiario/Mra,  103  Ind.  262;  S.  C,  53  Am.  Bep. 
512;  Ogg  v.  City  qf  Lansing,  35  Iowa,  495;  S.  C,  14  Am.  Bep.  499;  Broum  v. 
Vinalhaven,  65  Me.  402;  Spring  v.  Inhaifntants  etc,,  137  Mass.  554;  S.  C,  50 
Am.  Bep.  334;  nor  is  a  city  liable  for  the  unlawful  acts  of  violence  of  its 
police  officers:  KinibaU  v.  Boston,  I  Allen,  417;  Cahoell  v.  City  of  Boone,  51 
Iowa,  687;  S.  C,  33  Am.  Bep.  154;  Cook  v.  Mayor  etc,  54  Oa.  468;  Burch  v. 
Bardwick,  30  Gratt  24;  S.  C,  32  Am.  Bep.  640;  ElUoU  v.  Philadelphia,  75 
Pa.  St  342;  8.  C,  15  Am.  Bep.  591. 

Where,  for  the  purpose  of  improving  its  sanitary  condition,  a  city  collects 
and  deposits  in  one  place  all  the  carcasses,  garbage,  excrement,  etc.,  and 
buries  them  there,  the  city  cannot  be  held  liable  to  an  individual  for  sickness 
caused  thereby.  The  acts  out  of  which  the  nuisance  originated  having  been 
performed  in  the  interest  of  the  public,  and  not  for  the  private  advantage  or 
emolument  of  the  municipality,  no  liability  attached^  City  qf  Fort  Worth  v. 
Cratqford,  64  Tex.  202;  S.  C,  53  Am.  Bep.  753. 

Teb  fbincifal  oasb  is  cmsD  in  fVerth  v.  City  qf  Springfield,  22  Mo.  App. 
17,  to  the  point  that  in  an  action  for  damages  against  a  city  for  a  change  of 
grade,  whether  the  plaintiff  seeks  to  hold  the  city  liable  at  common  law  or 
under  the  constitution,  it  is  incumbent  upon  him  to  show  that  the  act  com- 
plained of  was  the  act  of  the  city,  and  not  that  of  its  unanthorised  officers, 
for  which  they  alone  are  responsible,  and  not  the  city.  And  see  S.  C.  bo- 
fore,  78  Mo.  107.  It  is  also  cited  in  Fink  v.  Mieaowri  Furnace  Co,,  82  Id.  283^ 
as  recognizing  and  affirming  the  principle  "that  one  who  has  contracted 
with  a  competent  and  fit  person  exercising  an  independent  employment  to  do 
a  piece  of  work,  not  in  itself  unlawful  or  attended  with  danger  to  others 
according  to  the  contractor's  own  methods,  and  without  his  being  subject  to 
control,  except  as  to  the  results  of  his  work,  will  not  be  answerable  for  tbie 
wrongs  of  such  contractor,  his  subcontractor,  or  his  servants,  oonunitted  m 
the  prosecution  of  such  work.  An  independent  contractor  is  one  who  ren- 
ders service  in  the  course  of  an  occupation  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and  not  as  to  the  means  by  which 
it  is  accomplished.  The  contractor  mnst  answer  for  his  own  wrongs  com- 
mitted in  the  course  of  the  work  by  his  servants":  2  Thompson  on  Keg- 
ligence,  899,  sec.  22. 
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Merchants'  etc.  Ins.  Co.  v.  Cueean. 

[45  Missouri,  ilXJ 

FoucfT  09  IifflUBAHCB  18  NOT  VoiD  becaose  the  risk  wis  taken  in  Tioktioift 
of  a  by-law  providing  that  certain  risks  should  not  be  taken  unless  ap- 
proTved  by  a  special  oommittee,  the  policy  having  been  issaed  by  the  duly 
antlioiued  agents  of  the  company,  and  upon  a  full  knowledge  of  all  the 
facts  material  to  the  risk. 

Granting  of  New  Trial  on  Ground  ov  Newlt  DaoovxRiD  Evidsngb 
IB  a  matter  resting  in  the  sound  discretion  of  the  judge  trying  the  cause. 

A  jnoN  by  insurance  company  to  recover  assessments  upon 
the  defendant's  premium  note.  The  facts  appear  in  the 
opinion. 

Moore  and  Oriffin,  for  the  appellant. 
W.  H.  HomeVy  for  the  respondent. 

By  Court,  Curbier,  J.  This  suit  is  brought  to  recover  two 
Assessments  upon  the  defendant's  premium  note,  payable  to 
the  plaintiffs.  The  note  was  given  in  consideration  of  a  policy 
of  insurance  issued  to  the  defendant  by  the  plaintiffs,  insur- 
ing certain  property  therein  described. 

The  answer  admits  the  execution  and  delivery  of  the  note 
and  policy,  and  also  the  levying  of  the  assessments,  the  latter 
facts  not  being  specifically  denied.  The  defense  rests  upon 
the  affirmative  ground  that  the  note  was  given  without  con- 
sideration, the  policy  being  the  only  inducement  to  it;  and 
that,  being,  as  is  alleged,  void  and  of  no  effect,  constituted  no 
consideration  for  the  note.  It  is  alleged  that  the  policy  was 
issued  in  violation  of  the  company's  by-laws,  and  for  that  rea- 
son it  is  supposed  to  be  void,  and  not  to  bind  the  plaintiffs. 

The  plaintiffs'  charter  authorized  the  insurance  of  "  prop- 
erty of  all  kinds,"  and  provided  that  the  "  business  of  the 
company  should  be  conducted  under  such  rules  and  regula- 
tions as  might  from  time  to  time  be  adopted  by  the  directors." 
One  of  these  rules  provided  that  "steam-mills,  and  other 
establishments  where  fire,  heat,  and  steam  "  were  employed, 
might  be  insured,  "if  approved,  at  special  rates";  another 
rule  provided  that  these  special  risks  should  be  approved  by 
an  executive  committee  of  three  directors,  before  a  policy 
thereon  should  be  issued.  An  alleged  violation  of  this  rule  is 
supposed  to  vitiate  the  policy. 

The  property  insured  in  the  policy  was  used  for  distilling 
purposes,  and  "  fire,  heat,  and  steam  power  "  were  employed 
in  operating  the  establishment,  all  of  which  was  known  to  the 
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plaintiffs  at  the  time  the  policy  was  issaed,  and  a  special  rate 
was  charged  accordingly.  The  policy  was  signed  by  the 
president  and  secretary,  and  verified  by  the  company's  seal. 
What  agency  the  executive  committee  had  in  issuing  it  does 
not  distinctly  appear.  The  pleadings  made  no  issue  on  that 
specific  subject;  and  the  court,  at  the  trial,  gave  and  refused 
instructions  upon  the  theory  that  the  supposed  non-action  of 
this  committee  was  immaterial  to  the  validity  of  the  policy. 
It  is  this  action  of  the  court  that  is  complained  of^  and  that  is 
urged  as  the  main  reason  for  reversing  the  judgment. 

The  point  is  not  well  taken.  The  policy  was  signed  by  the 
president  and  secretary,  as  the  by-laws  required;  and  the  by- 
laws vested  in  the  president  the  "general  supervision  of  the 
affairs  of  the  company."  The  policy  was  issued  by  the  duly 
authorized  agents  of  the  company,  and  upon  a  full  knowledge 
of  all  the  facts  material  to  the  risk.  The  company  cannot 
successfully  deny  its  liability  thereon.  The  executive  com- 
mittee, as  agents  of  the  plaintiff,  had  no  official  duty  to  dis- 
cbarge in  the  actual  execution  and  delivery  of  the  policy. 
Their  action  was  preliminary,  and  in  this  instance  must  be  held 
to  have  been  waived.  They  were  but  the  subordinates  of  the 
board  of  directors,  and  held  their  positions  under  appointment 
of  the  board.  Their  duties  were  subordinate,  and  imposed 
for  the  convenient  transaction  of  business.  The  non-action 
of  this  committee  should  be  held  no  defense  to  a  suit  on  the 
policy,  and  can  therefore  be  no  defense  here.  The  case  at 
bar  is  wholly  unlike  Plahto  v.  Merchants^  &  M.  I.  Co.^  38  Mo. 
248,  and  Mound  City  Ins.  Co,  v.  Currany  42  Id.  374;  but  Uni(>n 
M.  F.  Ins.  Co.  V.  Keyset,  32  N.  H.  313  [64  Am.  Dec.  375],  is  in 
point  as  an  authority  adverse  to  the  defendant.  That  was  a 
suit  on  a  premium  note.  The  defense  was,  that  the  note  and 
policy  were  void  because  the  risk  had  been  taken  in  violation 
of  the  company's  by-laws;  but  it  was  held  that  this  fact  did 
not  avoid  the  policy,  or  the  note  which  was  given  in  consid- 
eration of  the  policy. 

The  defendant's  motion  in  arrest  was  properly  overruled. 
It  has  no  tenable  ground  to  stand  upon.  Nor  can  we  say  that 
the  court  erred  in  overruling  the  defendant's  motion  for  a  new 
trial,  so  far  as  that  motion  was  based  on  an  allegation  of 
newly  discovered  evidence.  That  was  a  matter  resting  in  the 
sound  discretion  of  the  judge  trying  the  case;  and  there  is 
nothing  to  show  that  the  action  of  the  court  in  this  particular 
was  unwarranted.    In  fact,  the  alleged  newly  discovered  evi- 
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•denee  had  little  or  no  bearing  upon  the  iBsnea  made  by  the 
pleadings. 

Upon  the  whole,  it  is  my  opinion  that  the  judgment  should 
be  affirmed. 

The  other  judges  concurred. 


Insurangb  Compant  is  Boom  bt  Acts  or  ns  OunitAL  Aoxht,  within 

the  scope  of  his  aathority,  although  he  violates  limitations  npon  that  anthor* 

ity  not  brought  home  to  the  knowledge  of  the  party  with  whom  he  deals: 

Vkle  V.  Oermania  In»,  Co,,  96  Am.  Dec.  83,  and  note  112,  where  the  oases 

«re  fully  collected. 

Waiver  of  CoNDrnoNS  ts  Policy  or  Insitraiigb:  Vide  v.  Oermania  Im. 
<7a,  96  Am.  Dec  83,  and  note  111;  Howi^  v.  Iruuranee  Co.,  93  Id.  321. 

When  Contract  or  Inbiteamcb  is  Compute:  Pim  v.  Inturanee  Co,,  98 
AuL  Dec.  529,  and  note  632. 

New  Trial,  not  Obamted  on  Ground  of  Newlt  Discovered  Evidxnci 
which  oould  not  change  the  result:  Teal  v.  Stale,  68  Am.  Deo.  482;  and 
oote486w 


Dayenpobt  National  Bank  v.  Homeybb. 

[45  Missoimi,  14fi.] 

Bill  of  Ladino  has  Attbibute  of  Negotiabiutt  in  a  qualified  and  re- 
stricted sense,  and  may  be  transferred  by  indorsement  and  delivery. 

DSLTTEBT  OF  BiLL  OF  LaDINO  FOR  YaLUE,   THOUGH  UNINDORSED,  CaBBIEI 

WTTU  It  the  property  in  the  goods  covered  thereby,  as  against  the  con- 
signor's factor,  though  a  consignee  is  named  therein;  and  this  is  so^ 
although  the  consignor  was  indebted  to  his  factor  for  advanoes  made  on 
account  of  prior  shipments. 
Bill  of  Lading  Represents  Pbopertt  therein  Described^  and  a  deliveiy 
of  the  bill  is  treated  as  a  symbolical  delivery  of  the  property. 

The  opinion  states  the  case. 

KruTHj  DeckeVf  and  Krumj  for  the  appellants. 
E,  W.  PattisoTty  for  the  respondent 

By  Court,  Currier,  J.  In  February,  1867,  S.  M.  and  D.  A. 
Burrows  of  Davenport,  Iowa,  consigned  to  the  defendants,  as 
their  factors  or  commission  merchants,  three  hundred  barrels 
of  flour.  The  flour  was  shipped  by  railroad  in  two  parcels, 
and  the  usual  bills  of  lading  issued  therefor  by  the  carrier. 
The  consignors  at  the  same  time  drew  on  the  consignees, 
against  the  flour,  three  drafts  of  nine  hundred  dollars  each. 
These  drafts  were  discounted  by  the  plaintiffs  upon  the  faith 
of  the  bills  of  lading,  which  were  deposited  with  them  as  col- 
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lateral  security.  The  bills  of  lading  were  not  indorsed  or 
formally  assigned  in  writing.  They  were  attached  to  the 
drafts,  and  thus  transferred  to  the  bank.  The  consignors  were 
at  the  time  in  arrear  to  the  consignees  for  advances  made  on 
account  of  prior  shipments.  The  advances  had  been  made 
with  an  expectation,  on  the  part  of  the  consignees,  of  a  con- 
tinued business. 

Upon  this  state  of  facts,  the  question  arises  whether,  for  the 
purposes  of  the  discount,  the  mere  manual  delivery  of  the  bills 
of  lading  vested  in  the  plaintiff  such  title  to  the  flour  that  they 
can  hold  it  or  its  proceeds  as  against  the  defendants. 

In  a  qualified  and  restricted  sense,  a  bill  of  lading  has  the 
attribute  of  negotiability.  Various  authorities  cited  by  the 
defendants'  counsel  show  that  this  is  so,  and  that  such  con- 
tracts may  be  transferred  by  indorsement  and  delivery.  This 
is  undoubtedly  the  accepted  doctrine  on  that  subject.  It  does 
not  thence  follow,  however,  that  a  transfer  by  manual  delivery 
merely  would  be  nugatory  or  ineffectual  as  against  the  con- 
signor's  factor  to  whom  the  goods  described  in  the  bill  of  lad- 
ing may  have  been  shipped,  as  in  the  present  case.  But  this 
is  the  defendants'  point.  It  is  plausible,  but  not  sound.  Nor 
is  it  sustained  by  the  authorities  cited  in  its  support.  Law  v. 
Hatchery  4  Blackf.  364,  goes  no  further  than  to  affirm  the 
proposition  that  the  title  to  goods  conveyed  by  a  bill  of  lading 
would  pass  from  the  consignor  to  a  purchaser  by  an  indorse- 
ment and  delivery  of  the  bill  of  lading  to  the  vendee.  This  is 
but  the  common  doctrine  affirmed  by  all  the  cases.  The  ques- 
tion whether  a  mere  manual  delivery  of  the  bill,  without  a 
written  indorsement,  would  not  have  had  the  same  effect  is  a 
point  not  noticed  in  the  case.  Nor  is  it  raised  in  the  other 
cases  to  which  the  defendants'  counsel  refers  us.  Storm  v. 
Swifty  4  Pick.  389,  was  a  suit  for  malicious  prosecution.  It 
was  there  decided  that  the  holder  of  an  unindorsed  bill  of 
lading  could  not  sue  upon  it  in  his  own  name.  In  Buffingtan 
V.  Curtisy  15  Mass.  497,  it  was  held  that  an  indorsement  of  the 
bill  of  lading  without  a  deKvery  of  it  did  not  transfer  the  title 
to  the  goods.  In  AUen  v.  WiUiamBy  12  Pick.  297,  it  was  held 
that  where  the  bill  of  lading  was  filled  up  with  the  name  of  a 
particular  consignee  or  bearer,  the  mere  delivery  of  the  bill  by 
the  shipper  for  value  passed  the  property,  as  against  the  named 
consignee.  And  the  court  say  that  whether  the  transferee 
acquired,  by  delivery  of  the  bill  of  lading,  an  absolute  prop- 
erty in  the  goods,  or  a  lien  only,  was  immaterial. 
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But  it  is  urged  that,  although  it  be  true  that  the  delivery  of 
a  bill  of  lading  without  indorsement  conveys  the  title  to  the 
goods  it  covers,  when  by  the  terms  of  the  bill  the  goods  are 
deliverable  to  "  bearer,"  still  it  would  be  otherwise  when,  as 
in  this  case,  the  bill  contained  no  word  or  pronsion  of  equiva- 
lent force  or  meaning.  This  distinction  is  not  shown  to  be 
recognized  by  any  adjudicated  case. 

The  adjudication  in  Bank  of  Rochester  v.  JoneSj  4  N.  Y.  497, 
austains  fully  the  proposition  that  the  delivery  of  a  bill  of 
lading  for  value,  although  unindorsed,  and  containing  no  pro- 
vision for  the  delivery  of  the  goods  to  bearer,  carries  with  it 
the  property  in  the  goods  covered  by  the  bill,  as  against  the 
consignor's  factor;  and  this,  although  the  consignor  was  in- 
debted to  his  factor  for  advances  made  on  account  of  prior 
shipments.  That  case  and  the  case  at  bar  are  quite  identical 
in  all  their  material  facts  and  circumstances. 

The  bill  of  lading  represents  the  property  therein  described, 
and  a  delivery  of  the  bill  is  treated  as  a  symbolical  delivery 
of  the  property.  A  written  indorsement  may  be  necessary  to 
transfer  the  contract  so  as  to  enable  the  transferee  to  sue  on 
it  in  his  own  name,  as  in  Buffington  v.  Curtis,  supra;  but  the 
delivery  of  the  bill  of  lading  without  indorsement,  for  value, 
transfers  the  property  in  the  goods.  In  Bank  of  Rochester  v. 
Jones^  supra,  the  court  say:  ''The  true  ground  on  which  to 
sustain  this  transfer  of  property  is  by  regarding  the  transac- 
tion as  a  sale  to  the  bank  in  trust,  to  deliver  the  property  to 
the  consignee  in  case  he  accepted  the  drafts;  and  if  he  refused 
to  accept,  then  to  sell  the  flour,  and  to  retain  out  of  the  pro- 
ceeds the  amount  of  the  drafts,  and  to  pay  the  surplus  to  the 
consignor.'* 

In  the  case  at  bar,  the  shippers  were  the  owners  of  the  flour, 
and  had  absolute  control  over  it.  They  consigned  it  to  the 
defendants,  and  drew  upon  them  against  the  shipments,  de- 
livering over  to  the  plaintiff  the  bills  of  lading  as  collateral  to 
the  drafts  which  the  plaintiff  discounted.  The  defendants 
having  refused  to  accept,  they  were  not  at  liberty  to  appropri- 
ate the  flour  or  the  proceeds  of  it  to  their  own  use.  It  was  the 
property  of  the  plaintiff  for  the  purpose  of  meeting  the  dis- 
honored drafts. 

This  substantially  disposes  of  the  case.  It  discloses  no  facta 
of  a  character  to  defeat  the  rights  of  the  plaintiff,  acquired  in 
virtue  of  their  negotiation  and  arrangement  with  the  shippers 
of  the  flour.    The  evidence  shows  that  the  defendants  antici- 
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paled  further  Bhipments,  but  there  ie  no  evidence  of  any  con- 
cluded arrangement  between  them  and  the  Burrowses  to  that 
effect,  or  that  the  defendants  ever  made  any  advances  on  the 
flour  in  question.  Nor  are  the  defendants  helped  in  their 
resistance  of  the  plaintiff's  claim  by  the  drcomstaoce  that 
one  of  the  Burrowses  was  a  feme  covert. 

In  my  opinion,  the  judgment  ought  to  be  affirmed. 

The  other  judges  concurred. 


Bnj.  or  Lading,  Natukb  of,  »  General:  See  Steele  ▼.  TVnoiuend,  19 
Am.  Deo.  49;  McMUIan  y.  RaUroad  Co.,  93  Id.  206;  fairly  indoned,  paue» 
title  to  indorsee:  Deean  v.  Shipper,  78  Id.  334;  how  far  may  be  controlled  by 
parol  evidence:  Norru  ▼.  Milwaukee  Dock  Co,,  91  Id.  464,  and  note  468b 

The  pRDTGiPAL  GA8B  18  ciTBD  to  the  point  that  the  deliyery  of  a  hill  of 
lading  without  indoraement,  for  valae,  tranafen  the  property  in  the  goods  ni 
SkUling  t.  BoUman,  6  Mo.  App.  84. 


Gibson  v.  Chouteau, 

[45  Miaaovai,  17L] 

CouBT  MAT  Alwatb,  Bviv  AT  SuBSBQUBiiT  Tbbm,  and  after  the  oaae  haa 

finally  disposed  of,  set  right  mere  forma  in  its  judgments,  or  oorrect 
nuaprisions  of  its  clerks,  or  any  mere  clerical  errors,  so  as  to  conform  the 
record  to  the  truth. 

Where  Ck)aRT  has  OMrmD  to  Nf  ake  Okdbb,  Which  It  ioort  or  ought  to 
HAVE  Made,  it  cannot  at  a  subsequent  term  be  made  name  pro  tmnc  In 
all  oases  in  which  an  entry  nunc  pro  tunc  ia  nutde^  the  record  ahould 
show  the  facts  which  authorize  the  entry. 

Motion  for  correction  of  judgments.  The  opinion  states  the 
case. 

Charles  Oibsonj  for  the  motion. 

Olover  and  Shepleyj  contra. 

By  Court,  Waqner,  J.  Motion  by  plaintiff,  prajring  for  the 
correction  of  two  former  judgments  rendered  in  this  cause, 
respectively  at  October  term,  1866,  and  at  the  March  term^ 
1867.  At  the  first  argument  of  the  cause  in  this  court  at  the 
October  term,  1866,  final  judgment  was  given  for  plaintiff. 
The  counsel  for  defendants  then  moved  for  a  rehearing  on  one 
single  point  only;  namely,  the  statute  of  limitations. 

After  consideration,  the  motion  was  sustained,  and  a  re- 
hearing granted  as  to  that  point,  and  the  case  was  set  for 
reargument  at  the  next  ensuing  term.      At  the  hearing  in  the 
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March  term,  1867,  the  prior  rulings  of  this  court  were  not 
disturbed,  indeed  they  were  not  open  for  consideration,  ex- 
cepting on  the  single  question  of  the  statute  of  limitations, 
and  the  judgment  was  reversed  on  that  question,  and  that 
only.  In  making  up  the  records,  the  clerk  omitted  to  state 
any  special  ground  for  which  the  rehearing  was  granted,  but 
made  a  general  entry,  stating  that  the  '^  judgment  heretofore 
entered  in  this  cause  be  and  the  same  is  hereby  set  aside,  and 
this  cause  is  docketed  for  a  new  hearing."  In  like  manner, 
in  entering  the  last  and  final  judgment,  at  the  March  term, 
1867,  the  record  disclosed  a  general  judgment  of  reversal 
which  included  and  covered  the  whole  ground  of  controversy. 

Plaintiff  prosecuted  his  writ  of  error  from  the  decision  of 
this  court  to  the  supreme  court  of  the  United  States,  and  in 
that  court  the  writ  was  dismissed  for  the  reason  that  it  did 
not  appear  that  the  judgment  of  this  court  was  based  ezclu* 
sively  on  the  question  of  the  statute  of  limitations,  and  that  it 
might  have  been  founded  on  other  issues  not  reviewable  in  the 
supreme  court  of  the  United  States. 

The  question  now  is,  whether  this  court  will  correct  the 
judgments  and  enter  them  nunc  pro  tunCj  so  as  to  impart 
validity  to  them  as  of  the  term  when  they  should  have  been 
so  rendered. 

The  main  ground  taken  in  resisting  the  motion  is,  that  the 
terms  having  passed,  at  which  the  judgments  were  rendered, 
the  motion  cannot  be  granted;  that  judgments  nunc  pro  tune 
can  only  be  rendered  during  the  progress  of  the  cause,  and 
not  after  the  case  has  been  finally  disposed  of,  and  the  term 
has  elapsed.  There  is  no  dispute  or  contention  about  the  facts 
in  the  case,  the  records  of  this  court  show  them  to  be  as 
above  stated.  The  first  judgment  of  this  court  was  undis- 
turbed, except  as  to  one  point, — the  statute  of  limitations, — 
and  the  final  judgment  was  an  express  affirmance  of  that 
ruling  in  all  things,  the  reversal  being  predicated  solely  on 
that  statute. 

The  plaintiff  was  entitled  to  have  the  actual  facts  appear  on 
the  record,  and  their  failure  to  so  appear  was  a  clerical  error 
or  mistake  of  the  clerk.  Where  the  clerk  fails  to  enter  judg* 
ment,  or  enters  up  the  wrong  judgment,  there  is  no  doubt 
about  the  existence  of  power  in  the  court  to  correct  the  mat- 
ter, and  order  the  proper  entries  to  be  made  at  anytime.  The 
court  may  always,  at  subsequent  terms,  set  right  mere  form» 
in  its  judgments,  or  correct  misprisions  of  its  clerks,  or  any 
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mere  clerical  errors,  bo  as  to  conform  the  record  to  the  truth: 
Hardy  v.  DeweSy  1  Mo.  16;  Sibbald  v.  United  States j  12  Pet. 
492;  Medford  v.  Dorsey,  2  Wash.  433;  Bank  v.  Wistar,  3  Pet 
431;  Weston^s  Casey  11  Maes.  417;  Jackson  v.  Weisigery  1  Bibb, 
824;  Keams  v.  RankiUy  2  Id.  88;  Lawrence  v.  ComM,  4  Johns. 
Ch.  542;  Tfce  Palmyray  12  Wheat.  10;  Hammer  v.  MeConneU^ 
2  Ohio,  32;  Com.  Dig.,  tit  Amendments,  T,  1. 

In  Hyde  v.  Curlingy  10  Mo.  359,  it  was  held  that  a  court  has 
powtT  to  order  entries  of  proceedings  had  by  the  court  at  a 
previoaa  term  to  be  made  nunc  pro  tune.  But  where  the  court 
has  omitted  to  make  an  order,  which  it  might  or  ought  to  have 
made,  it  o&nnot,  at  a  subsequent  term,  be  made  nunc  pro  tunc. 
In  all  ci>.%^.ii  in  which  an  entry  nunc  pro  tunc  is  made,  the 
record  should  show  the  facts  which  authorize  the  entry. 

In  the  coso  of  State  v.  Clarky  18  Mo.  432,  Hyde  v.  Curlingy 
iupray  was  approved,  and  it  was  declared  there  was  no  doubt 
of  the  power  oi  the  court  to  make  nunc  pro  tunc  entries  on 
Xhe  record  in  furtherance  of  justice. 

The  record  'kktKn  shows  all  the  facts  authorizing  the 
Amended  entry,  and  justice  demands  that  the  order  be  made. 
The  record  should  ^o  made  to  conform  to  the  truth,  and  the 
plaintiff  should  not  bo  deprived  of  the  privilege  of  prose- 
4;uting  his  suit  on  account  of  a  mere  mistake  in  entering 
judgment. 

The  motion  will  be  oubtaiued,  and  a  judgment  mmc  pro  tunc 
entered. 

The  other  judges  concurk^d 

JiTDGMiNT,  Ambvdmxnt  ow,  Kubo  Mtcr  fuiioi  8im$  ▼•  JX^yitfM^  70  Am.  Dta 
4M0;  Owm  v.  Howell,  73  Id.  484. 

Ck>NOLV8ivsNX88  OF  JuDOMiDnst  Soo  thorsi^  ▼.  SapeSf  02  Am.  Dee.  860^ 

«nd  extended  note  373. 

Akxmdiixnt  or  Jjtdqmxst  upok  Morioir,  and  notice  to  the  advene  party: 
See  £n// T.  JJoowr,  68  Am.  Deo.  70,  and  note;  Howards,  BkhanU, 90  Id.  S2SL 

The  PRmoiPAi.  casb  is  cttid,  and  the  rules  stated  in  the  if^Uabm  approved, 
in  Turner  t.  Chrit^,  60  Mo.  147;  SaxUm  v.  Smithy  50  Id.  491;  PrieU  ▼.  Mc" 
MaaUr,  52  Id.  62;  JWeUr.  UnkmNai.  Bank,  66  Id.  306;  StaUv.  Primm,  61 
Id.  170;  WoMridgey.  Quinm,  70 Id.  871;  B^kSmr.  Oodes,  76 Id.  662. 
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Pacific  Bailboad  Company  t;.  Sbbly. 

[45  XnaouBi,  SIX] 

Aoreebuht  to  Gitb  HAn.ROAD  GoMPAirr  Ihtexesf  in  Gibtaik  Lahb  «r 

town  lota,  provided  it  woald  locate  its  station  at  a  certain  apedifled 

place,  is  void  as  against  public  policy. 
Railway  Stock  Suilscbiftions,  Conditiomal  on  Looation  or  Lnra  or 

station,  are  upheld,  on  the  ground  that  this  agreemoni^  and  not  Qm 

stock  itself,  is  conditional. 
Bailboad  Company  has  No  Authobity  to  Aoquibx  Land  iob  Pubpobis 

of  Speculation  under  a  grant  of  power  to  acquire  and  hold  suflSoient 

real  estate  for  the  constructioin  of  its  road,  and  for  tba  erection  of  depoti^ 

engine-houses,  etc. 

Suit  for  specific  performance.    The  opinion  states  the  case. 

Wkittdseyy  for  the  plaintiff  in  error. 

Draffin  and  Muir,  for  the  defendants  in  error. 

By  Court,  Wagner,  J.  This  was  a  suit  instituted  in  the 
circuit  court  of  Moniteau  County,  praying  for  a  specific  per- 
formance.  It  appears  from  the  record  that  one  William  T. 
fieely,  in  his  lifetime,  and  on  the  twenty-first  day  of  Decem- 
ber, 1857,  made  and  executed  a  contract  in  writing  with  plain- 
tiff, which  contained  an  obligation  that,  in  consideration  that 
plaintiff  would  locate  a  freight  and  passenger  station  on  the 
land  of  said  Seely,  he  would,  in  addition  to  the  land  already 
given,  convey  to  the  railroad,  whenever  called  upon,  four  acres 
of  land,  for  freight  and  passenger  stations. 

He  further  agreed,  by  said  contract,  to  lay  off  into  town 
lots  160  acres,  in  such  manner  as  the  engiilber  of  the  plaintiff 
might  direct,  and  make  a  deed  to  an  undivided  fourth  part 
thereof  to  such  persons  as  the  directors  of  the  plaintiff  should 
designate.  Seely  made  a  plat  of  the  town,  showing  the  streets 
and  alleys  and  railroad  grounds,  and  placed  the  same  on  the 
records  of  the  county.  Afterward,  in  the  year  1863,  Seely 
died,  and  the  plaintiff,  in  1868,  commenced  this  suit  against 
his  heirs  and  administrators.  The  petition  averred  that  plain- 
tiff had  fully  complied  on  its  part  with  all  the  acts  which  con- 
stituted the  consideration. 

To  this  petition  the  defendant  .interposed  a  demurreri  and 
assigned  the  following  grounds  of  objection:  1.  Because  the 
petition  does  not  state  facts  sufiScient  in  law  to  constitute  a 
cause  of  action,  in  this:  the  corporation  or  plaintiff,  in  the 
construction  of  the  road  and  in  the  location  of  its  depots  and 
passenger-stations,  acted  in  the  capacity  of  commissioners, 

▲jc.  Dna  Vou  O-M 
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representing,  in  part,  the  community  or  public,  and  could  not, 
by  contract,  bind  itself  to  locate  a  depot  at  any  particular 
place.  Such  an  agreement  is  against  public  policy  and  nudum 
pactum,  and  cannot  be  enforced..  2.  Because  the  plaintiff  had 
no  power  under  its  charter  to  make  the  contract  sued  on;  it 
would  have  no  right  to  engage  in  town  speculations  in  the 
purchase  of  lands,  and  holding  them  for  villages  and  towns, 
either  to  rent  or  sell.  The  contract  is  therefore  void.  The 
third  ground  taken  by  the  demurrer  was,  that  the  petition  was 
multifarious;  and  the  fourth  objection  was,  that  the  written 
contract  was  not  filed  with  the  petition.  The  demurrer  was 
sustained  in  the  circuit  court,  and  no  answer  being  filed,  judg- 
ment absolute  was  rendered  in  favor  of  the  defendants.  This 
judgment  was  affirmed  in  the  district  court,  and  the  case  is 
here  for  revision  on  error. 

The  first  two  assignments  set  forth  in  the  demurrer  consti- 
tute the  essential  merits  of  the  case,  and  will  be  alone  consid- 
ered. There  are  certain  contracts  which  corporations  cannot 
make,  which  it  would  be  perfectly  competent  for  individuals 
to  execute.  The  charter  of  corporations  constitutes  the  chart 
of  their  authority,  and  they  have  no  powers  except  such  as  are 
expressly  granted,  and  such  as  are  auxiliary  or  necessary  to 
carry  out  and  subserve  the  object  of  their  creation. 

The  act  incorporating  the  Pacific  railroad  defines  its  powers, 
and  specifies  the  objects  for  which  it  was  created.  The  seventh 
section  of  the  act  incorporating  the  company  provides  that  said 
company  shall  have  full  power  to  survey,  mark,  locate,  and 
construct  a  railroad  from  the  city  of  St.  Louis  to  the  city  of 
Jefierson,  and  thence  to  some  point  in  the  western  line  of  Van 
Buren  County  (afterwards  changed  to  Cass  County),  in  this 
state,  with  a  view  that  the  same  may  be  hereafter  continued 
westwardly  to  the  Pacific  Ocean;  and  for  that  purpose  may 
hold  a  strip  of  land  not  exceeding  one  hundred  feet  wide,  and 
may  also  hold  sufficient  land  for  the  construction  of  depots, 
warehouses,  and  water-stations;  and  may  select  such  route  as 
may  be  deemed  most  advantageous,  and  may  extend  branch 
railroads  to  any  point  in  any  of  the  counties  in  which  said 
road  may  be  locacted:  Sess.  Acts  1849,  p.  220,  sec.  7. 

In  1851,  section  7,  suprUj  was  amended  so  as  to  give  the 
company  authority  to  locate  and  construct  the  road  on  any 
route  which  it  might  deem  most  advantageous,  to  any  point 
on  the  western  line  of  this  state  which  it  might  select;  and  the 
power  was  also  conferred  to  hold  a  strip  of  land  not  exceeding 
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one  hundred  feet  wide,  except  where  it  was  necesBary  for  turn- 
outs, erahankments,  or  excavations;  in  which  case  it  wa^s  au- 
thorized to  hold  a  sufficient  width  for  the  preservation  of  the 
road;  and  it  was  further  empowered  to  hold  sufficient  laud  for 
the  erection  and  maintenance  of  depots,  landing-places,  or 
wharves,  engine-houses,  offices,  machine-shops,  warehouses, 
and  wood  and  water  stations:  Sess.  Acts  1851,  p.  272,  sec.  10. 
Section  20  of  the  original  charter  declares  that  the  operations 
of  the  company  shall  be  confined  to  the  general  business  of 
locating,  constructing,  managing,  and  using  said  railroad,  and 
the  acts  proper  to  carry  the  same  into  complete  and  successful 
operation. 

The  above  sections  designate  the  general  objects  of  the  road, 
and  comprise  its  whole  power  in  relation  to  obtaining  and 
holding  real  estate.  In  regard  to  the  first  question  presented 
by  the  record,  there  have  been  difierences  of  opinion  in  the 
courts,  and  the  authorities  are  admittedly  diverse.  The  case 
of  Taylor  v.  Cedar  Rapids  etc.  R,  R,  Co.,  25  Iowa,  371,  so 
strongly  relied  upon  by  the  counsel  for  the  plaintiff  in  error  to 
show  that  a  contract  for  the  location  of  a  depot  or  station-house 
at  a  particular  place  is  valid,  is  hardly  an  authority  for  the 
position  he  assumes.  There  the  grantor  had  conveyed  the 
right  of  way  to  a  railroad  company,  upon  the  condition  that 
the  depot  of  the  company  should  be  located  within  a  certain 
distance  of  a  particular  place.  The  grantor  did  not  surrender 
the  land,  and  the  railroad  failed  to  comply  with  the  stipula- 
tions, and  located  the  depot  at  another  and  different  place. 
The  court  held  that  a  breach  of  the  condition  defeated  the 
estate  conveyed  by  deed,  and  that  the  vendor,  not  having  sur- 
rendered the  possession  of  the  land,  might  enforce  the  forfeit- 
ure, and  have  his  damages  for  the  right  of  way  assessed  as 
though  no  deed  had  ever  been  made.  No  question  was  raised 
as  to  whether  the  deed  was  valid  or  invalid  on  the  grounds  of 
public  policy.  The  grantor  was  the  only  person  who  could 
have  raised  that  question,  and  he  did  not  seek  to  avail  himself 
of  it.  He  had  Villingly  parted  with  his  estate  upon  an  agreed 
condition,  and  when  the  other  party  violated  the  condition,  the 
court  said  that  he  was  entitled  to  damages  for  his  right  of 
way. 

Many  cases  have  been  cited  to  show  that  subscriptions  of 
stock  to  railway  companies,  conditional  on  the  location  of  the 
line  or  station,  would  be  upheld.  Although  this  is  denied  by 
ibe  courts  in  New  York,  yet  it  is  the  general  doctrine:  Racine 
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(Jov/fUy  Bank  v.  AyerSy  12  Wis.  512;  MeMiUen  v.  Maymlle  etc. 
R.  R.Co.,  15  B.  Mon.  218  [61  Am.  Dec.  181];  Henderson  v. 
LeavM,  16  Id.  358;  Carlisle  v.  Terre  HauU  etc.  R.  JB.  Co.,  6 
Ind.  316;  Fisher  v.  EvansviUe  etc.  R.  R  Co.,  7  Id.  407;  Cum- 
berland R.  R.  Co.  v.  Baab,  9  Watts,  458  [36  Am.  Dec.  132]; 
Rhey  v.  Ebensburg  Plank  Road  Co.y  27  Pa.  St.  261;  Central  Turn- 
pike Corp.  V.  Valentine^  18  Pick.  142;  Troy  etc.  v.  Newton,  1 
Gray,  544;  Chapman  v.  Mad  River  etc.  R.  R.  Co.,  6  Ohio  St. 
119.  Such  subscriptions  are  upheld  on  the  ground  that  the 
agreement,  and  not  the  stock  itself,  is  conditional.  The  parties 
subscribing  are  not  considered  stockholders  until  the  company 
has  performed  the  condition  on  which  the  undertaking  de- 
pends; and  when  that  is  done,  they  become  stockholders  by 
force  of  the  agreement  of  the  parties,  and  the  subscription 
becomes  absolute.  Of  this  character  are  the  subscriptions 
made  by  counties  and  townships  as  well  as  individuals,  pro- 
viding that  the  road  shall  be  located  upon  a  prescribed  line. 
But  the  conveyance  proposed  and  sought  to  be  enforced  in  this 
case  was  not  in  the  nature  of  a  stock  subscription.  Stock  is 
subscribed  and  used  by  the  company  for  the  purposes  of  con- 
struction and  equipment,  and  carrying  out  its  legitimate  pur- 
suits. The  subscribers  become  share-holders,  and  are  entitled 
to  a  voice  in  the  management  of  the  company.  But  Seely 
did  not  offer  to  subscribe  or  become  a  share-holder.  He  pro- 
posed to  deed  the  company  a  lot  of  land  for  speculative  pur- 
poses, in  consideration  that  it  would  do  a  certain  thing.  There 
is  no  evidence  that  the  land  was  to  be  used  for  the  general 
business  of  locating,  constructing,  managing,  and  using  the 
road.  But  the  broad  position  is  taken  that  the  company  is  a 
private  corporation,  and  has  the  right  to  buy  and  hold  all  kinds 
of  property  the  same  as  an  individual.  Tins  position  is  wholly 
indefensible.  Whilst  it  is  true,  in  one  sense,  that  it  is  a  pri- 
vate corporation,  yet  the  public  is  deeply  interested  in  it.  Ita 
chartered  privileges  and  franchises  were  not  granted  solely 
and  exclusively  for  private  benefit  and  emolument,  but  to  sub- 
serve a  great  public  interest. 

In  Walther  v.  Warner,  25  Mo.  277,  this  court  decided  that 
the  building  of  a  railroad  by  a  private  corporation,  under  the 
authority  of  the  legislature,  for  the  public  accommodation^ 
was  a  public  use  for  which  private  property  might  be  lawfully 
taken.  In  all  these  enterprises,  there  is  a  mingling  of  botii 
public  and  private  benefit,  and  the  interests  of  the  public  are 
not  to  be  sacrificed  to  mere  private  gain. 
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In  the  caso  of  F%Mer  v.  Damey  18  Pick.  472,  the  action  was 
on  an  agreement  made  in  consideration  of  certain  services  in 
procuring  the  location  of  a  depot  at  a  certain  place.  It  was  a 
contract  entered  into  between  D.  and  F.,  and  recited  that  D. 
was  the  owner  of  land,  which  would  be  enhanced  in  value  if 
the  Boston  and  Worcester  Railroad  Corporation  should  estab- 
lish their  depot  on  certain  flats;  and  that,  in  order  to  procure 
the  corporation  to  make  such  location  of  the  depot,  it  would 
be  necessary  to  form  a  joint-stock  company  to  purchase  the 
flats  and  give  a  portion  thereof  to  the  railroad  corporation  for 
the  depot,  and  that  F.  had  agreed  to  aid  in  getting  up  such  a 
company,  and  in  causing  the  railroad  company  to  fix  its  depot 
on  the  flats,  it  being  understood  that  he  was  of  the  opinion  that 
the  railroad  corporation,  with  a  view  to  the  public  good  and 
the  interests  of  the  stockholders,  ought  to  have  its  depot  there; 
and  D.  agreed  to  make  F.  a  pecuniary  compensation  so  soon 
as  ihe  depot  should  be  located  on  the  place  specified.  A  com- 
pany was  accordingly  formed  and  incorporated,  with  power  to 
purchase  and  hold  the  flats,  and  to  give  a  portion  thereof  to  the 
railroad  corporation  as  an  inducement  to  establish  the  depot 
thereon,  and  an  agreement  was  made  between  the  two  corpo- 
rations by  which  the  depot  was  located  on  the  flats.  F.  was  a 
member  of  the  railroad  corporation  at  the  time  when  he  made 
the  agreement  with  D.,  and  subsequently  became  a  member  of 
the  joint-stock  company. 

Although  the  court  had  previously  sustained  conditional  sub* 
scriptions  to  stock,  as  heretofore  noted,  yet  they  held  that  this 
agreement  was  contrary  to  public  policy,  and  to  open,  upright, 
and  fair  dealing,  because  it  tended  injuriously  to  aflect  the 
public  interest  in  having  the  fittest  location  of  the  depot  and 
the  interests  of  the  two  corporations,  and  consequently  it  was 
invalid. 

Shaw,  C.  J.,  speaking  for  the  whole  court,  gave  the  subject 
the  following  lucid  exposition:  "The  case  in  question  is,  we 
think,  clearly  within  the  operation  of  this  salutary  principle. 
Without  considering  other  aspects  of  the  contract,  we  are  of 
opinion  that  it  was  contrary  to  public  policy  and  to  upright 
and  fair  dealing,  as  it  tended  injuriously  to  affect  the  public 
interest  in  establishing  the  fittest  and  most  suitable  location 
for  the  termination  of  the  Worcester  railroad,  for  the  accom- 
modation of  public  travel;  2.  As  it  afiects  the  interests  of  the 
proprietors  of  the  Worcester  railroad;  3.  As  it  afiected  the  in- 
terests of  the  joint-stock  company  incorporated  under  the  name 
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of  tho  South  Cove  Corporation.  The  Boston  and  Worcester 
railroad  was  established  for  the  public  accommodation  and 
convenience  in  the  transportation  of  passengers  and  merchan- 
dise. Like  a  country  road,  it  was  in  many  respects  a  common 
hig})  way.  It  has  been  so  held  in  case  of  turnpike  roads:  Com- 
vionwealth  v.  Wilkinson,  16  Pick.  175  [26  Am.  Dec.  654].  It 
may  be  said  that  it  was  to  be  constructed  and  located  by  the 
corporation.  True,  as  in  the  case  of  a  turnpike  road,  it  is  con- 
structed in  the  first  instance  at  the  expense  of  a  private  com- 
pany of  adventurers,  under  the  sanction  of  the  legislature, 
incorporated  for  that  express  purpose,  and  they  are  to  be  re- 
imbursed by  a  toll  levied  and  regulated  by  law  for  their  remu- 
neration. The  work  is  not  the  less  a  public  work,  and  the 
public  accommodation  is  the  ultimate  object.  It  is  also  true 
that  it  was  left  to  the  corporation  and  directors  to  fix  the  ter- 
mination and  place  of  deposit.  In  doing  this,  a  confidence  was 
reposed  in  them,  acting  as  agents  for  the  public, — a  confidence 
which  it  seems  could  be  safely  so  reposed,  when  it  is  considered 
that  the  interests  of  the  corporation  as  a  company  of  passenger 
and  freight  carriers  for  profit  was  identical  with  the  interests 
of  those  who  were  to  be  carried  and  had  goods  to  be  carried, 
that  is,  with  the  public  interest.  This  confidence,  however, 
could  only  be  safely  so  reposed  under  the  belief  that  all  the 
directors  and  members  of  the  company  should  exercise  their 
best  and  their  unbiased  judgment  upon  the  question  of  such 
fitness,  without  being  influenced  by  distinct  and  extraneous  in- 
terests, having  no  connection  with  the  accommodation  of  the 
public,  or  the  interests  of  the  company.  Any  attempt,  there- 
fore, to  create  and  bring  into  efficient  operation  such  undue  in- 
fluence has  all  the  injurious  effects  of  a  fraud  upon  the  public, 
by  causing  a  question  which  ought  to  be  decided  with  a  sole 
and  single  regard  to  public  interests  to  be  affected  and  con- 
trolled by  considerations  having  no  regard  to  such  interests." 
The  agreement  in  this  case  was  to  give  the  company  an  in- 
terest in  town  lots,  provided  it  would  locate  its  station  at  a  cer- 
tain specified  place.  It  is  easy  to  perceive  how  such  a  trans- 
action might  be  perverted  so  as  to  operate  most  injuriously 
to  the  public.  Speculators  and  landed  proprietors,  for  the  pur- 
pose of  enhancing  their  property,  would  always  be  on  hand  to 
obtain  locations,  and  forcing  people  to  their  premises,  regard- 
less of  the  consideration  whether  they  were  the  most  flt  and 
convenient;  and  the  companies,  tempted  by  the  prospect  of 
gain,  would  accede  to  these  propositions,  and  thus  the  general 
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welfare  and  good  of  the  public  would  be  sacrificed  to  subserve 
mere  private  interests.  Whilst  conditional  subscriptions  to 
etock  may  be  entirely  valid,  I  do  not  think  agreements  of  this 
character  should  be  upheld. 

The  next  question  is,  whether  it  was  competent  for  the  rail- 
road company  to  hold  these  lots  under  its  charter.  "A  cor- 
poration," says  Chief  Justice  Marshall,  *^  being  the  mere 
<;reature  of  law,  possesses  only  those  properties  which  the 
i^harter  of  its  corporation  confers  upon  it,  either  expressly  or 
as  incidental  to  its  very  existence":  Dartmouth  College  v.  Wood" 
wardy  4  Wheat.  518. 

The  same  doctrine  is  reiterated  by  McLean,  J.,  in  Beaty  v. 
Knowler,  4  Pet.  152,  and  is,  in  effect,  laid  down  by  all  the  ele- 
fnentary  writerfo,  and  contained  in  all  the  American  cases  upon 
the  subject:  Blair  v.  Perpetual  Ins.  Co.^  10  Mo.  559  [47  Am. 
Dec.  129];  Merchants'  Bank  v.  Harrison,  39  Id.  433  [93  Am. 
Dec.  285];  Hoagland  v.  Hannibal  etc.  R.  R.  Co.^  39  Id.  451; 
City  of  St.  Joseph  v.  Saville,  39  Id.  460;  Chautauque  County 
Bank  v.  RisUy,  4  Denio,  485;  State  v.  Mansfield,  23  N.  J.  L.  510; 
State  V.  Newark,  25  Id.  315.  The  corporation,  then,  can  pur- 
chase and  hold  land  only  for  such  purposes  as  are  authorized 
by  its  charter. 

The  act  of  incorporation  gave  the  plaintiff  power  to  acquire 
a  strip  of  land,  not  exceeding  one  hundred  feet  wide,  for  a 
right  of  way,  and  to  hold  sufficient  ground  for  the  erection 
and  maintenance  of  depots,  landing-places,  or  wharves,  engine- 
houses,  offices,  machine-shops,  and  wood  and  water  stations; 
but  it  conferred  upon  it  no  authority  to  become  a  real  estate 
broker  or  speculator  in  town  lots.  I  think  the  contract,  so  far 
as  it  proposed  to  invest  the  company  with  the  title  to  the  lots, 
was  utterly  void. 

Something  has  been  said  concerning  the  lot  of  land  on 
which  the  depot  and  station  are  situated,  but  that  requires  no 
particular  discussion.  On  the  plat  it  was  dedicated  for  that 
specific  purpose;  the  company  has  been  in  quiet  and  peace- 
able possession  for  nearly  ten  years,  and  so  far  there  has  been 
no  effort  to  molest  its  possession.  When  an  attempt  is  made 
to  interrupt  the  enjoyment,  it  will  then  be  time  enough  to  con- 
sider the  matter. 

In  my  opinion,  the  judgment  should  be  affirmed. 

Affirmed.  

SuBscRn>nox  to  RAn<ROAD  Stock  on  Ck)NDiTiON  that  CEBTAnr  Roun 
WM  Takes  must  be  paid  if  oondition  is  oomplied  with:  Railroad  Oo.  ▼.  Ih 
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Orafenrtkl,  78  Am.  Dee.  476;  when  stock  salMcripttoiui  eaxmot  be  collected,. 
lee  AgpSnwaa  ▼.  Ohio  etc,  R.  /?.  Co.,  83  Id.  829. 

Railboad  Gompant  mat  Pubchase  and  Sill  Lakd,  when  objeet  of  iii> 
oorpor&tion  is  thereby  furthered:  Old  Cdonjf  B,  B.  Co,  ▼.  Etfans,  G6  Am. 
Dec.  394. 

Thx  pbingzpal  cabs  is  cited  to  the  point  that  the  question  of  nUra  vire^ 
oao  only  be  raised  in  a  direct  proceeding  by  the  state  against  the  corporation, 
and  not  in  a  collateral  proceeding  by  another,  except  when  the  charter  of  the 
oorporation  not  only  specifies  and  therefore  limits  it  to  the  business  in  which 
it  may  engage,  but,  by  express  terms,  or  a  fair  implication  therefrom,  iu- 
▼alidates  transaetions  outside  of  its  legitimate  corporate  business,  in  SL  Louit 
Drug  Co.  v.  Eottifwm,  81  Mo.  26;  St  Louis  Sioneware  Co,  ▼.  Partridge,  8  Mo. 
App.  221 ;  it  is  cited  to  the  point  that  where  a  railroad  company  has  granted 
to  it^  by  its  charter,  a  franchise  intended,  in  a  large  measure,  to  be  exercised 
for  the  public  good,  the  due  performance  of  those  functions  being  the  con- 
sideration of  the  public  grant,  any  contract  which  disables  the  corporatioi^ 
from  performing  these  functions  is  void  and  against  public  policy,  in  CAouteM 
V.  dnion  B*y  Co,,  22  Id.  299;  City  of  SL  LmA  ▼.  Otu  Lighi  Co,,  6  Id.  630;. 
and  is  distinguished  in  Miuomri  Paeyie  ICy  Co,  ▼.  Tygard,  84  Mo.  269,  hold- 
ing that  a  subscription  to  a  railroad  as  a  donation  to  induce  it  to  locate  th» 
road  at  a  particular  plaoe  is  not  void,  as  being  against  public  pdiey. 


KiRBY   V.    BrUNS. 

[45  MISSOUBI.  284.J 

Value  ov  iHPBovEiaENTS  Placed  bt  Husbaitd  on  Land  of  Wm  will. 
BE  Applied  by  appropriate  equity  proceedings,  to  the  payment  of  claima 
existing  against  him  at  the  date  of  the  investment.  On  a  proper  case 
made,  equity  will  decree  a  sale,  and  a  division  of  the  proceeds  according 
to  the  rights  of  the  respective  parties. 

On  Hearing  bevore  Jurt  or  Case  Coxbinino  Leqal  and  EkiURABLB 
Proceedings,  if  the  plaintiff  voluntarily  takes  a  nonsuit^  without  a  sub- 
mission of  the  equity  branch  to  the  court  at  all,  the  supreme  coort  will 
not  relieve  him. 

The  opinion  states  the  case. 

White^  and  Ewing  and  Smithy  for  the  plaintiffs  in  enor*    ' 
Lay  and  Belchy  for  the  defendants  in  error. 

By  Court,  Currier,  J.  The  petition  in  this  cause  00Dtain» 
two  counts, — one  in  ejectment,  and  one  in  equity.  No  issuer 
were  framed  under  the  equity  count  for  submission  to  a  jury^ 
but  a  jury  trial  was  had,  as  in  an  ordinary  action  at  law. 
The  plaintiffs  insist,  nevertheless,  that  the  trial  was  in  fact 
upon  the  equity  count  alone;  and  on  that  they  now  seek  to 
stand,  rejecting  as  superHuous  the  law  branch  of  the  case. 
The  suit  involves  the  title  to  certain  premises  in  Jefferson 
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City.  The  equity  count  charges  that  the  original  lot,  without 
improvements  thereon,  was  acquired  with  the  funds  and 
means  of  the  defendant  Herman  L.  Bruns;  and  that  the  title 
thereto  was  vested  in  his  wife,  Mrs.  Maria  C.  Bruns,  the  other 
defendant,  in  fraud  of  the  right  of  said  Herman  L.  Bruns's 
creditors,  he  at  the  time  being  in  an  insolvent  condition,  it 
is  further  charged  that  Bruns,  after  the  purchase,  in  like  fraud 
of  his  creditors,  among  whom  were  the  plaintiffs,  made  valu- 
able improvements  upon  said  lot.  Bruns's  interest  in  the 
premises,  as  the  petition  avers,  was  levied  upon  and  bought  in 
by  the  plaintiffs  at  execution  sale. 

The  evidence  preserved  in  the  bill  of  exceptions  does  not,  in 
my  opinion,  sustain  the  allegation  that  the  original  lot  was 
acquired  with  the  funds  and  means  of  the  defendant  Herman 
L.  Bruns.  But  it  very  clearly  shows  that  the  dwelling-house 
and  other  improvements  subsequently  placed  thereon,  at  a 
cost  of  some  two  thousand  five  hundred  dollars,  or  three  thou- 
sand dollars,  were  placed  there  by  him,  and  at  his  cost  and 
expense.  We  entertain  no  doubt  that  the  value  of  these  im- 
provements may  be  reached  through  appropriate  chancery 
proceedings  by  his  creditors,  and  the  amount  thereof  applied 
to  the  payment  of  claims  against  Bruns  existing  at  the  date 
of  such  investment:  See  PharU  v.  Leachmanj  20  Ala.  662;  Love 
V.  Graham,  25  Id.  178. 

The  circumstance  that  the  defendants  have  so  mingled  their 
separate  interests  in  the  property  that  those  interests  cannot 
now  be  successfully  apportioned  in  the  way  of  a  partition  of 
the  estate  cannot  be  allowed  to  defeat  the  just  rights  of  Bruns's 
creditors.  On  a  proper  case  made,  chancery  will  decree  a  sale 
of  the  property,  and  a  division  of  the  proceeds,  according  to  the 
rights  of  the  respective  parties:  See  cases  cited  above. 

But  the  case  has  been  greatly  confused  by  an  attempt  to 
combine  legal  and  equitable  proceedings  in  the  same  action. 
As  a  chancery  proceeding,  no  issues  having  been  framed  for 
submission  to  a  jury,  the  trial  should  have  been  by  the  court, 
and  a  decision  had  upon  the  equitable  merits  of  the  cause. 
But  the  hearing  was  before  a  jury,  and  because  the  jury  were 
supposed  to  have  been  improperly  instructed  as  to  the  law  of 
the  case,  the  plaintiffs  took  a  nonsuit,  without  a  submission 
of  the  equity  branch  of  the  case  to  the  court  at  all.  They 
still  adhere  to  their  abandonment  of  the  ejectment  branch  of 
the  suit,  treating  it  as  mere  surplusage,  and  seek  a  restoration 
of  their  standing  in  court  that  they  may  try  the  equity  branch 
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of  the  case.  This  practice  is  not  allowable.  The  nonpoit  as  to 
the  equity  side  of  the  litigation  was  purely  voluntary,  and  the 
case  must  be  disposed  of  as  in  other  instances  of  voluntary 
nonsuit:  Schtdter  v.  Bocktoinkle^  19  Mo.  647;  Dumey  v.  Schoef" 
fler,  20  Id.  323;  McMurtry  v.  Glascock,  20  Id.  432;  Sane  v. 
Palmer,  28  Id.  539;  Gentry  v.  Black,  32  Id.  542;  LayUm  y. 
Riney,  33  Id.  87;  Corhy  v.  Taylor,  20  Id.  874. 
The  judgment  will  be  affirmed. 

The  other  judges  concurred. 

Whsbb  Husband  Furnishzs  Pobtion  ov  Labob»  Gafxtai^  or  Gson 
used  in  carrying  on  ft  bnsiness,  the  wife  will  be  entitled,  even  fts  against  hia 
creditors,  to  such  portion  of  the  profits  as  will  compensate  her  for  what  she 
may  have  contribnted  to  the  business,  either  in  the  shape  of  capital  or  credit^ 
provided  an  apportionment  of  the  profits  can  be  made  according  to  the  re- 
spective contributions  of  the  parties.  And  a  court  of  equity  will  make  such 
apportionment  to  the  extent  to  which  it  can  be  made:  Ptnn  v.  Whiteh^ad^  94 
Am.  Dec  478. 

Right  or  MARancn  Woman  to  PaomTon  akd  Avaua  of  h^b  Soa- 
RATB  Pbopebtt,  as  against  her  husband's  creditors:  See  Rtuh  v  Voufj^  93 
Am.  Dec  769,  and  cases  collected  in  note  774.  Compare  Kuku  r  Sttm^M^ 
92  Id.  681;  OUddm  v.  Taylor,  91  Id.  98,  and  note  103. 

Ths  frinczfal  0A8B  IS  GETBD  to  the  point  that  appeal  will  not  lie  to  wl 
aside  a  voluntary  nonsuit^  in  JToger  v.  Ha^  67  Mo.  890. 


MoGlubg  V.  Howard. 

|«  MnSOUBI.  86ft.] 

Part  Patmrnt  ov  Jomr  Drbt  rt  Onr  of  the  joint  debton,  bofsre  tlM 
debt  is  barred  by  the  statnte  of  limitations,  will  take  the  debt  oat  of 
the  operation  of  the  statute  as  to  the  other  joint  debtor. 

Action  for  goods  sold.    The  opinion  states  the  case. 

Sherwood,  and  Johneon  and  Budd,  for  the  appellants. 

Baker  and  EUis,  for  the  respondent. 

By  Court,  Bliss,  J.  The  plaintiffs  brought  suit  in  the 
Christian  circuit  court  against  the  members  of  the  firm  of 
Nowiin,  Howard,  &  Co.,  for  goods  and  merchandise  sold 
them  in^  the  usual  course  of  trade,  which  suit  Howard  alone 
defended,  and  pleaded  the  statute  of  limitations.  He  clauu 
that  he  went  out  of  the  firm  in  1857  (of  which  plaintiffs  had 
notice),  which  was  more  than  five  years  before  the  commence- 
ment of  the  suit.  The  plaintiffs,  to  take  the  case  out  of  the 
statute,  relied  upon  the  fact  that  the  sums  of  five  hundred 
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dollars  and  thirty  dollars  were,  in  1861,  paid  upon  the  debt 
bv  this  defendant's  copartners;  but  the  circuit  and  district 
courts  held  that  it  did  not  have  that  effect,  and  judgment  for 
defendant  was  rendered  and  affirmed. 

Few  questions  have  been  more  zealously  contested  in  the 
common-law  courts  than  the  one  involved  in  this  record.  The 
case  of  Whitcomb  v.  TFAitingr,  2  Doug.  652,  decided  by  Lord 
MansGeld  in  1781,  was  for  many  years  treated  as  establish- 
ing the  doctrine  that  one  of  the  makers  of  a  promissory  note, 
by  the  payment  of  the  interest  and  part  of  the  principal  within 
six  years  (the  limitation  fixed  by  21  Jac.  I.,  c.  16),  took  the 
case  out  of  the  statute  as  to  the  other  makers  as  well.  This 
case  was  for  a  time  generally  followed  by  the  courts  of  the 
United  States,  and  is  still  considered  the  law  of  England,  and 
has  been  applied  to  all  partnership  debts,  as  well  as  to  joint 
makers  of  a  bill  or  note;  and  no  distinction  seems  to  have 
been  made  between  a  part  payment  before  the  statute  had 
run  and  one  made  after  the  expiration  of  the  time  limited. 
The  whole  subject  is  learnedly  discussed  in  the  notes  to  the 
fifth  edition  of  Angell  on  Limitations,  pages  273-279;  also  in 
a  note  to  section  324,  Story  on  Partnership. 

The  general  effect  of  a  new  promise  or  acknowledgment, 
which  had  been  the  subject  of  such  conflict  of  opinion,  has 
been  set  at  rest  in  Missouri  by  the  adoption  of  the  substance 
of  the  statute  of  9  Edw.  IV.,  c.  14,  so  far  as  it  pertains  to  this 
subject,  which  is  embodied  in  sections  28,  29,  and  30,  pages 
920  and  921,  of  Wagner's  Statutes,  by  which  all  such  new 
promises  and  acknowledgments  must  be  in  writing.  But  the 
express  exception  made  by  section  30,  that  the  statute  shall 
not  take  away  or  lessen  the  effect  of  a  part  payment,  leaves 
cases  like  the  one  at  bar  precisely  as  though  it  had  not  been 
adopted.  The  effect  of  such  payments  has  been  very  elabo- 
rately considered  in  the  court  of  appeals  of  New  York,  in 
Van  Keuren  v.  Parmeleej  2  N.  Y.  523  [51  Am.  Dec.  322],  and 
in  Shoemaker  v.  Benedict^  11  Id.  176  [62  Am.  Dec.  95].  In  the 
former  case,  the  part  payment  was  made  after  the  statute  had 
run  and  the  defendant  had  been  discharged  by  its  operation. 
The  decision  could  only  have  been  that,  under  such  circum- 
stances, a  co-obligor  had  no  power,  as  against  the  others,  to 
revive  an  obligation  already  discharged;  although  the  reason- 
ing of  Judge  Bronson,  in  delivering  the  opinion,  goes  much 
further,  and  would  apply  as  well  to  a  case  like  the  present  as 
to  the  cue  before  him.     But  in  Shoemaker  v.  Benedict^  the 
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court  expressly  held  that  a  part  payment  by  a  joint  obligor, 
made  before  the  statute  had  run,  had  no  effect  to  prevent  its 
running  against  his  co-obligors.  I  confess  it  would  be  very 
difficult  to  reply  to  or  resist  the  force  of  the  reasoning  of 
Judge  Allen,  who  gave  the  opinion  of  a  majority  of  the  court 
in  that  case;  and  were  the  question  a  new  one  in  Missouri,  1 
would  favor  the  application  of  its  doctrine  to  the  present  case. 
But  the  question  was  expressly  decided  the  other  way  by  this 
eourt  in  Craig  v.  Callaway,  12  Mo.  94,  and  the  decision  was 
in  accordance  with  the  authorities  at  that  time.  The  busi- 
ness and  credits  of  our  people  have  ever  since  been  conformed 
to  that  view,  and  if  a  change  is  deemed  expedient,  it  should 
be  made  by  the  legislature  in  reference  to  future  indebtedness. 
We  are  referred  by  counsel  to  Smith  v.  Irwin,  37  Id.  169  [9C 
Am.  Dec.  375],  but  that  case  is  entirely  consistent  with  Craig  v. 
Callaway  J  Bupra,  and  only  holds  that  an  administrator  cannot, 
after  the  statute  has  run,  bind  the  co-obligor  of  his  intes* 
tate;  and  the  court  would  doubtless  have  held,  had  it  been 
necessary,  that  the  intestate,  if  living,  would  not  have  had 
that  power. 

Regarding  this  question  as  hot  an  open  one  in  Missouri, 
we  must  hold  that  the  circuit  court  erred  in  deciding  that  the 
payment  of  part  of  the  debt  by  one  partner  could  not  extend 
the  operation  of  the  statute  as  to  the  others.  The  record  in 
this  case  sent  up  from  the  circuit  court  is  very  badly  got  up, 
and  more  than  twice  as  long  as  was  necessary  or  proper.  It 
is  full  of  repetitions, — copying  papers  two  or  three  times,  for 
no  apparent  reason  than  to  make  costs.  This  practice  should 
not  be  permitted. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings,  with  directions  to  the  circuit  court  to 
tax  one  third  of  the  cost  of  transcript  of  the  original  record 
to  the  circuit  clerk,  and  one  third  to  the  plaintiffs,  whose  at* 
tomeys  should  have  prepared  a  better  bill  of  exceptions. 

The  other  judges  concurred. 

Effect  of  Patmbmt  or  Part  Patmxmt  bt  Ohi  Jomr  Debtor  by  note^ 
or  otherwise:  Window  ▼.  Braym,  80  Am.  Deo.  638,  and  oesee  ooUected  m 
note  640. 

Thr  prikgipal  oabb  is  crrBD  to  the  point  stated  in  the  tyllabuBf  in  Ornate 
q/*  Vernon  v.  Stewart,  64  Mo.  411;  Leaeh  ▼.  Asher,  20  Mo.  App.  660;  bat  it 
is  nevertheless  held,  in  the  latter  case,  that  part  payment  by  a  trastee  f roai 
the  proceeds  of  a  trastee's  sale,  of  part  of  a  debt  secured  by  the  deed  ol 
tmst,  cannot  have  the  effect  of  arresting  the  running  of  the  statute  in  Urm 
of  the  debtor  on  the  residue  of  the  debt. 
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Pratt  v.  Moerow. 

(45  Missouri,  404.] 

CxECUTORT  Contract  ik  Wrttino  not  under  Seal  mat,  before  breach, 
be  yaried  by  parol,  either  by  enb&rging  the  time,  chaDging  the  mode  of 
payment,  or  by  putting  an  end  to  it  altogether.  But  the  new  contract, 
if  execatory,  must  be  founded  npon  a  new  consideration. 

As  Genesajl  Rule,  Sealed  Instrument  cannot  be  Varied  or  abrogated 
by  another  agreement,  nnless  the  latter  is  also  sealed. 

Verbal  -  Agresicent  to  Rescind  Contract  under  Seal  vor  Salr  ov 
Land,  made  after  payments  are  due,  and  founded  upon  no  new  contid- 
eration,  nnleas  followed  by  an  actual  abandonment  of  the  sale  by  both 
parties,  and  a  restoration  of  the  property,  so  far  as  possible,  to  the  yen- 
dor,  will  be  treated  as  invalid  in  a  suit  by  the  vendor  for  the  stipulated 
purchase-money. 

Suit  to  recover  purchase-money  due  upon  contract  for  sale 
of  land.    The  facts  appear  in  the  opinion. 

Burgess^  for  the  appellant. 

Mullins  and  EcLsly,  for  the  respondent. 

By  Court,  Bliss,  J.  The  plaintiff  brought  suit  in  the  Linn 
circuit  court  to  recover  the  purchase-money  due  upon  a  sealed 
contract  for  the  sale  of  land,  and  the  defendant  set  up  a  parol 
rescission  of  the  contract  and  want  of  title  in  the  plaintiff. 
Before  trial,  the  plaintiff  moved  to  strike  out  that  part  of  the 
answer  averring  want  of  title,  excepted  to  the  overruling  of 
his  motion,  and  claims  the  benefit  of  the  error.  But  the  rec- 
ord shows  that  no  evidence  was  offered  and  no  instructions 
given  upon  that  branch  of  the  case;  hence  the  plaintiff  could 
have  suffered  no  damage  from  the  action  of  the  court  in  re- 
gard to  his  motion,  even  if  it  were  erroneous. 

The  contract  was  made  in  November,  1860;  and  the  land 
lay  next  to  other  land  occupied  by  defendant.  It  does  not 
clearly  appear  whether  the  defendant  took  actual  possession 
under  the  contract,  the  testimony  of  the  parties  being  contra- 
dictory upon  that  point;  but  it  does  appear  that  in  the  latter 
part  of  1862  the  defendant  left  the  country,  and  in  1867  re- 
turned and  took  possession  of  the  property,  —  claiming,  how- 
ever, that  he  took  it  under  another  person,  —  and  holds  it 
adversely  to  the  plaintiff.  As  to  the  alleged  rescinding  of  the 
sale,  the  defendant  is  the  only  witness;  and  he  testifies  that 
in  the  fall  of  1861,  in  a  conversation  with  the  plaintiff,  the 
latter  agreed  to  give  up  the  contract,  and  in  about  a  year 
after,  upon  plaintiff's  return  from  the  army,  he  again  told 
him  he  was  released.     The  plaintiff  contradicts  this  state* 
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ment;  but  inasmuch  as  the  issue  of  fact  has  been  passed  upon 
by  a  jury,  we  will  not  weigh  the  evidence,  but  only  consider 
the  questions  of  law  involved.  Some  of  the  payments  were 
due  at  the  time  of  the  alleged  release,  and  upon  the  trial  the 
plaintiff  objected  to  the  defendant's  testimony  concerning  the 
parol  discharge,  and  also  asked  instructions  sustaining  his 
view  of  the  matter,  and  objected  to  the  instructions  given 
for  the  defendant  sustaining  an  opposite  view.  The  defend- 
ant obtained  judgment,  which  was  sustained  by  the  district 
court. 

The  record  fairly  presents  the  question,  whether  a  verbal 
agreement  to  rescind  a  contract  under  seal  for  the  sale  of  land, 
made  after  payments  are  due,  which  agreement  is  founded 
upon  no  new  consideration,  and  is  not  followed  by  any  action 
of  either  party  in  relation  to  the  land  or  the  writing,  will  be 
treated  as  valid  in  a  suit  by  the  vendor  for  the  stipulated 
purchase-money.  The  authorities  are  very  numerous  that 
bear,  or  seem  to  bear,  upon  this  question,  though  in  their  ap- 
plication confusion  may  arise  from  want  of  proper  distinction 
between  simple  contracts  in  writing  and  those  under  seal,  be- 
tween obligations  actually  due  and  those  not  matured,  and 
between  simple  agreements  merely  to  vary  or  rescind,  and  the 
acts  of  the  parties  in  carrying  those  agreements  into  effect. 

It  is  well  settled  that  an  executory  contract  in  w^riting,  not 
under  seal,  may,  before  breach,  be  varied  by  parol,  either  by 
enlarging  the  time,  changing  the  mode  of  payment,  or  by  put- 
ting an  end  to  it  altogether:  Ooas  v.  Lord  Nugent,  5  Barn.  & 
Adol.  65;  Cuffy.  Penn,  1  Maule  &  S.  26;  Keating  v.  Price,  1 
Johns.  Ch.  22;  Erwin  v.  Saunders,  1  Cow.  250;  Low  v.  Tread- 
well,  12  Me.  441;  Cummings  v.  Arnold,  3  Me^.  486;  Cowen  and 
Hiirs  notes  to  2  Phill.  Ev.,  5th  Am.  ed.,  694.  But  the  new 
contract,  if  executory,  must  be  founded  upon  a  new  consider- 
ation: Thurston  v.  Ludwig,  6  Ohio  St.  1.  It  is  also  still  the 
received  doctrine  that  a  sealed  instrument  cannot  be  varied 
or  abrogated  by  another  agreement,  unless  the  latter  is  also 
sealed.  Unumquodque  dissolvitur  eodem  ligamine  quo  ligatur: 
Broome's  Legal  Maxims,  6th  Am.  ed.,  844,  845,  and  cases 
cited;  Harris  v.  Goodwin,  2  Man.  &  G.  505;  S.  C,  40  Eng. 
Com.  U  664;  West  v.  Blakeway,  2  Man.  &  G.  729;  S.  C,  40  Id. 
828;  Sellers  v.  Brickford,  8  Taunt.  31;  S.  C,  4  Eng.  Com.  L. 
27;  Thompson  v.  Brown,  7  Taunt.  556;  S.  C,  2  Eng.  Com.  L. 
585;  Woodruff  v.  Dobbins,  7  Blackf.  582.  But  this  rule  is  sub- 
ject to  many  modifications  and  apparent  exceptions.     If  th« 
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contract  varying  the  terms  of  or  abrogating  the  specialty  has 
been  performed,  so  that  tha  obligor  has  received  the  ftill  benefit 
of  the  change,  or  if  the  obligor  has  occasioned  the  breach,  or 
has  put  it  out  of  his  power  or  that  of  the  obligee  to  perform, 
he  will  not  be  permitted  to  avail  himself  of  the  default  of  the 
other  party.  A  defense  founded  upon  such  variation  is  sus- 
tained by  the  bluest  equity,  was  in  general  available  under  a 
plea  in  bar  as  well  as  in  chancery  proceedings,  and  clearly 
can  be  made  under  the  code:  DiekinBon  v.  Coney  6  Ind.  128; 
Fleming  v.  Oilbert,  8  Johns.  628;  Lattimore  v.  Harsenj  14  Id. 
330;  Dearborn  v.  Cross,  7  Wend.  48;  BaUou  v.  Walker,  3 
Johns.  Ch.  60. 

Plaintiff  urged  that  the  contract  relied  upon  by  the  defend- 
ant was  invalid  because  it  was  unsealed,  was  without  new 
consideration,  and  was  made  after  breach  and  an  actual  in- 
debtedness had  accrued.  It  is  certain  that  an  unexecuted 
parol  agreement  to  rescind,  if  a  nude  pact,  cannot  be  enforced; 
but  if  executed,  courts  will  not  inquire  into  the  consideration 
nor  disturb  the  condition  in  which  parties  have  voluntarily 
placed  themselves.  It  is  also  true  that  a  present  indebtedness 
can  in  general  only  be  discharged  by  payment,  accord,  and 
satisfaction,  or  release  under  seal;  yet  when  a  contract  of  sale 
is  actually  rescinded,  the  restoration  and  acceptance  of  the 
property  should  be  held  to  satisfy  the  obligation  for  the  pur- 
chase-money. If  the  vendor  agrees  to  take  back  what  he  has 
sold,  and  cancel  the  debt,  it  is  an  accord;  and  if  he  actually 
takes  it  back,  it  is  a  satisfaction.  But  there  is  a  broad  distinc- 
tion in  this  regard  between  an  executed  and  executory  agree- 
ment. While  an  executory  parol  agreement,  without  new 
consideration,  cannot  be  enforced,  yet  if  the  agreement  be  exe- 
cuted, the  act  is  a  bar.  Thus,  while  a  mere  verbal  promise 
after  breach  to  cancel  a  contract  of  sale  would  be  no  defense  to 
an  action  upon  it,  yet  if  the  contract  be  actually  canceled,  and 
the  property  surrendered,  it  is  at  an  end,  and  the  formality  of 
a  sealed  release  is  wholly  unnecessary.  The  effect  of  such 
executed  agreement  is  the  same  whether  the  contract  be 
sealed  or  otherwise.  The  obligation,  though  it  has  become  a 
subsisting  debt,  is  discharged  by  the  acts  rather  than  agree- 
ment  of  the  parties.  It  is  not  always  essential  that  the 
instrument  be  surrendered  to  be  canceled,  though  if  done,  it  is 
the  strongest  evidence  of  the  fact  of  rescission.  Reasons  may 
exist  why  it  is  not  done  at  the  time,  yet  if  the  contract  remains 
in  possession  of  the  parties  as  before,  with  no  reason  why  it  is 
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not  delivered  up  or  canceled  upon  its  face,  and  especially  if 
no  change  of  possession  takes  place  in  regard  to  the  property, 
it  is  a  circumstance  that  would  weigh  strongly  with  the  jury 
against  the  claim  of  rescission  in  fact. 

The  effect  of  an  unexecuted  parol  agreement  to  rescind  a 
sealed  contract  for  the  sale  of  land,  founded  upon  a  new  con- 
sideration, has  been  often  discussed,  and  the  decisions  do  not 
seem  to  be  quite  uniform.  The  tendency,  however,  is  to  vali- 
date such  agreements,  and  thus  so  far  to  abolish  the  distinc- 
tions between  sealed  and  unsealed  written  instruments:  See 
Sugden  on  Vendors,  sec.  9,  and  notes;  Boyer  v.  MeCuUoch,  3 
Watts  &  S.  429;  SUvens  v.  Cooper,  1  Johns.  Ch.  430.  This 
defense  is  usually  made  to  bills  for  specific  performance  which 
are  an  appeal  to  the  conscience  and  discretion  of  the  chancel- 
lor, and  it  may  come  to  be  regarded  as  an  equitable  defense  to 
an  action  upon  the  specialty.  But  though  counsel  make  the 
point  in  their  brief,  it  cannot  arise  in  this  case  without  proof 
of  consideration  for  the  parol  agreement,  which  I  have  failed 
to  find  in  the  record. 

The  error  of  the  circuit  court  was  not  in  refusing  the 
plaintiff's  instructions  because  he  asked  too  much,  nor  in 
overruling  his  objections  to  testimony,  for  it  was  competent 
as  far  as  it  went;  but  in  the  instructions,  given  at  the  instance 
of  the  defendant,  that  a  verbal  agreement  merely  to  rescind, 
without  new  consideration,  was  sufficient  to  discharge  him. 
There  should  have  been  something  more.  The  sale  must 
have  been  actually  abandoned  by  both  parties,  and  the  prop- 
erty, as  far  as  possible,  restored  to  the  vendor;  or  at  least,  if 
the  agreement  was  unexecuted,  it  must  have  been  founded 
upon  a  new  consideration  and  clearly  proved. 

The  judgment  is  reversed,  and  the  cause  remanded. 

The  other  judges  concurred. 


Admissibility  or  Pabol  Evidsncb  to  Exflain  or  Vary  l2f8TRcnaMT  ni 
Writinq:  See  Emery  v.  Webster,  66  Am.  Deo.  274,  and  note  277;  Adair  r. 
Adair,  71  Id.  779,  and  note  785;  MarUny,  RaUroad  Co.,  73  Id.  713,  andnoto 
722;  Tesson  v.  Insurance  Co.,  93  Id.  293;  Pino  ▼.  Insurance  Co.,  92  Id.  629|, 
and  note  532;  is  admissible  to  prove  that  written  contract  is  diachai^ged,  or 
that  damages  for  its  uon-performance  were  waiyed,  or  that  performance  of 
part  of  the  contract  was  dispensed  with,  bnt  not  to  contradict  or  altera 
written  instniment:  Viele  v.  Oermania  Ins.  Co,,  96  Id.  83;  is  admissible  to 
show  the  consideration  of  a  contract  to  be  iU^al:  PaUon  ▼.  Oibner,  M  Id. 
665;  or  to  show  that  a  material  written  stipulation  was  founded  on  the  mie- 
representations  and  fraad  of  one  of  the  parties:  Taiwn  v.  Kelleff,  94  Id.  717. 
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Etthsb  WRimN  OK  Pabol  Etidsmcb  mat  be  ADxrrriD  to  Apflt  Iv- 
wrBxntxxn  to  Subjbct-mattsb:  Punleff  y.  Hajfe$,  ^92  Am.  ]>0O.  850;  WUtot^ 
▼.  Cochran,  86  Id.  574;  PrmUisa  y.  Brewer,  86  Id.  735,  note. 

Thx  frinczpal  oasb  18  outxd  to  the  third  point  stated  in  the  if  Ooftiw  and 
approTed*  in  Rui$ell  t.  Berkttrener,  TJ  Ma  425b 


TuLL  V.  David. 

[45  MzsaouBi,  444.] 

BxLATioN  OT  Tkustbb  akd  CESTUI  Qus  Tru8t  18  UmTALLTp  ai  weQ  in  faot 
as  in  law,  a  reUtion  of  peiaonal  trust  and  oonfidenoa. 

POBGHABXB  AT  AUCnOM  SaLK  VIVDBB  DbSD  OV  TBU8T  IS  HOT  BOUHB  hj  % 

memorandnm  of  the  sale  mads  by  the  trostee,  who  waa  his  own  ano* 
tioneer  at  the  sale. 

Suit  to  recover  the  amomit  of  a  bid  at  an  aactkm  Bale.  Th« 
opinion  states  the  case. 

Hail  and  Oliver,  for  the  appellant. 
Varies  and  Vories,  for  the  respondent. 

By  Conrt,  Cubrieb,  J.  This  suit  was  brought  to  recover 
the  amount  of  the  defendant's  bid  at  an  auction  sale  under  a 
deed  of  trust.  The  plaintiff  was  the  trustee  in  the  deed,  and 
acted  as  his  own  auctioneer  at  the  sale.  The  property  was 
struck  off  to  the  defendant  as  the  best  bidder,  and  the  plaintiff 
thereupon  entered  on  the  margin  of  the  paper  containing  the 
advertised  notice,  and  contiguous  thereto,  a  memorandum  of 
the  sale,  thus:  ''  Sold  to  Herman  David,  for  five  hundred  dol- 
lars." The  notice  described  the  property,  and  contained  a 
statement  of  the  terms  of  sale. 

The  defendant  resists  the  collection  upon  the  ground  that 
the  contract  of  sale  was  within  the  statute  of  frauds  ((3en.  Stats. 
1865,  p.  106,  sec.  5),  and  that  it  was  therefore  invalid.  It  is 
insisted  that  the  plaintiff,  being  a  party  to  the  sale,  and  a 
necessary  party  to  the  suit  to  recover  the  purchase-money, 
was  incompetent  to  act  in  the  transaction  as  the  agent  of  the 
buyer;  and  it  is  therefore  insisted  that  the  memorandum  of 
the  sale  made  by  him  was  invalid,  and  failed  to  bind  the  de- 
fendant. The  position  thus  assumed  by  the  defendant  is 
undoubtedly  sustained  by  the  current  of  adjudicated  cases, 
both  English  and  American.  Browne,  in  his  work  on  frauds, 
states  the  matter  thus:  "  One  rule,  however,  has  been  settled, 
both  under  the  fourth"  (Gen.  Stats.  1865,  p.  438,  sec.  5)  ''and 
seventeenth"  (Gen.  Stats.  1865,  p.  438,  sec.  6)  "sections,  that 

Am.  Dsa  Vol.  C— 25 


3o6  TuLL  V.  David.  [Missouri^ 

neither  party  can  be  the  other's  agent  to  bind  hi:a  in  signing 
the  memorandum.     And  it  makes  no  difforonro  that  the  pre- 
tended agent  has  not  himself  any  beneficial  interest  in  the 
contract,  but  stands  in  a  fiduciary  relation  to  third  persons^ 
80  long  as  he  is,  in  a  legal  point  of  view,  the  real  party  to  and 
the  proper  one  to  sue  upon  the  contract":  See  Browne  on 
Frauds,  sec.  367,  and  the  authorities  cited;  also  3  Parsons  on 
Contracts,  11,  note  r.    In  Bent  v.  Cobby  9  Gray,  397  [69  Am* 
Dec.  296],  Bigelow,  J.,  reasons  upon  the  subject  as  follows: 
''  The  great  mischief  intended  to  be  prevented  by  the  statute 
would  still  exist  if  one  party  to  a  contract  could  make  a  memo- 
randum of  it  which  could  absolutely  bind  the  other.     If  such 
were  its  true  construction,  it  would  be  a  feeble  security  against 
fraud,  or  rather,  it  would  open  a  door  for  its  easy  commission. 
A  vendor  could  fasten  his  own  terms  on  his  vendee.    If  it  was 
a  written  contract  binding  on  the  purchaser,  he  could  not  show 
by  parol  evidence  that  the  terms  of  the  bargain  were  incor- 
rectly or  imperfectly  stated.     He  could  not  vary  or  alter  it  by 
the  testimony  of  those  present  at  the  sale.    The  publicity  of 
a  sale  by  auction  would  be  no  safeguard  against  false  state- 
ments of  the  terms  of  sale  made  in  the  written  memorandum 
signed  by  a  party  acting  in  the  double  capacity  of  auctioneer 
and  vendor.    The  chief  reason  in  support  of  the  rule  that  an 
auctioneer,  acting  solely  as  such,  may  be  the  agent  of  both  par- 
ties, to  bind  them  by  his  memorandum,  is,  that  he  is  supposed 
to  be  a  disinterested  person,  having  no  motive  to  misstate  the 
bargain,  and  entitled  equally  to  the  confidence  of  both  parties. 
But  this  reason  fails,  where  he  is  the  party  to  the  contract  and 
the  party  in  interest  also Nor  can  it  make  any  differ- 
ence as  to  the  power  of  the  vendor  to  make  the  memorandum 
binding  on  the  vendee,  that  the  sale  is  made  by  the  former  in 
his  representative  or  fiduciary  character  as  executor,  adminis- 
trator, guardian,  or  trustee.     He  is  still  the  party  to  the  con- 
tract; the  price  is  to  be  paid  to  him;  he  is  to  deal  with  the 
purchase-money;  his  interest  and  bias  would  naturally  be  in 
favor  of  those  whom  he  represented;  and  what  is  more  ma- 
terial, in  case  of  dispute  or  doubt  as  to  the  terms  of  the  con- 
tract, his  duties  and  interests  would  be  adverse  to  the  vendee. 
He  would  stand  in  a  relation  which  would  necessarily  dis- 
qualify him  from  acting  as  agent  of  both  parties."    The  rea- 
soning of  Judge  Bigelow  commends  itself  to  the  approval  of 
my  judgment,  and  I  adopt  it  in  full.    The  circumstance  that 
the  trustee  may  have  no  beneficial  interest  in  the  subject  of 
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the  sale  necessarily  settles  nothing  as  to  his  mental  biases. 
By  reason  of  his  relations  to  the  beneficiary,  he  may  be  as 
deeply  interested  in  the  results  of  the  transaction  as  though 
he  were  the  sole  owner  of  the  property,  and  the  proceeds  of  the 
sale  were  coming  to  him  alone.  The  relation  of  trustee  and 
cestui  que  trust  is  usually,  as  well  in  fact  as  in  law,  a  relation 
of  personal  trust  and  confidence. 

The  trustee  may  be  the  father  or  other  near  relative  of  the 
beneficiary,  and  if  one  trustee  may  act  in  the  triple  capacity 
of  vendor,  auctioneer,  and  agent  of  the  buyer,  why  not  all  ? 
Where  is  the  line  of  distinction  to  be  drawn  between  difierent 
trustees  or  classes  of  trustees  ?  We  are  referred  to  no  decided 
case  that  adopts  the  principle  contended  for  by  the  plaintiff  in 
this  suit.  The  nearest  approach  to  it  is  found  in  the  case  of 
Wiley  V.  lioheria,  27  Mo.  388,  and  Stewart  v.  Garvin,  31  Id.  36, 
whore  it  is  held  that  a  sheriff,  in  selling  lands  under  an  order 
of  court  in  proceedings  for  partition,  is  a  competent  agent  of 
the  parties  to  make. a  binding  memorandum  of  the  sales  made 
by  him;  that  a  proper  memorandum  made  by  him  binds  the 
parties  and  withdraws  the  contract  of  sale  from  the  influence 
of  the  statute  of  frauds.  But  the  sheriff  in  such  cases  acts 
simply  in  the  execution  of  a  judicial  power  of  sale,  and  not  in 
strictness  as  a  trustee.  No  title  is  vested  in  him.  He  acts 
merely  as  the  instrument  of  the  law  in  effecting  the  sale  and 
conveyance.  He  is  a  public  officer,  and  holds  his  position 
under  the  provisions  of  law,  and  not  as  the  mere  appointee 
of  private  parties.  His  public  position  and  responsibility  af- 
ford some  security  at  least  that  his  public  duties  will  be  dis- 
charged with  uprightness  and  impartiality.  At  all  events, 
this  court  has  only  gone  to  the  extent  of  holding  that  a  sheriff's 
memorandums  of  auction  sales  made  by  him  in  his  official 
character  were  valid  and  binding  on  the  parties,  as  being  made 
by  their  duly  authorized  agent.  It  has  not  been  held  that  ex- 
ecutors, administrators,  guardians,  and  other  trustees  are  com* 
I)etent  to  act  in  the  triple  capacity  of  vendors,  auctioneers, 
and  agents  of  the  parties,  all  at  one  and  the  same  time,  and  so 
as  to  make  their  mere  memorandums  of  sales  binding  on  the 
parties  as  a  written  contract  by  them  duly  executed  and  de- 
livered. Nor  are  we  prepared  to  take  that  long  step  forward 
in  that  direction.  We  do  not  question  the  power  of  an  auc- 
tioneer, who  acts  in  that  capacity  alone,  to  make  a  memoran- 
dum of  a  sale  at  auction,  which  shall  bind  the  parties,  although 
it  might  be  necessary  to  sue  on  the  contract  thereby  evidenced 
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in  the  name  of  such  auctioneer.  We  limit  our  decision  strictly 
to  the  case  at  bar,  holding  that  the  memorandum  appearing 
in  this  record  was  inoperative,  as  not  being  executed  by  the 
'^  party  to  be  charged  therewith,  or  some  other  person  by  him 
thereto  lawfully  authorized." 

The  judgment  of  the  district  court  is  reversed,  and  the  canoe 
remanded. 

The  other  judges  concurred. 


AuOTioNBSB  18  Agbmt  ot  Bots  TABToa,  Mid  lus  memonuuliim  of  «la  is 
generally  binding  on  both,  unless  the  anotionaer  is  himself  the  Tendor:  Beml 
Y.  Cobb,  69  Am.  Dec  295;  compare  Cfraig  v.  Qoifny,  54  Id.  299;  Datff  v. 
Wilder,  60  Id.  766;  ThmtuY.  Kerr,  96  Id.  262,  and  foil  note  on  sabjeat27a 

PuBCHASS  BT  Tb(78TEK  OF  Trust  Pbopbbtt:  See  BueU  Y.  Bwddmgham^ 
85  Am.  Deo.  516,  and  note.  To  support  such  purchase,  the  tmstee  most  di- 
rest himself  of  his  character  as  tmstee,  and  enter  into  *%  new  and  distinofc 
contract  with  the  cestui  que  trtul;  and  it  must  appear  that  the  latter  has  the 
fullest  information  concerning  the  transaction  and  the  trusty  and  that  no  ad* 
vantage  is  taken  by  the  purchaser  of  information  acquired  by  him  in  the 
ebaraoter  of  tmstee:  Smiih  t.  TMBmkmd^  92  Id.  637. 


Meohanigs'  Bank  v.  Merohants'  Bank. 

145  liissouai,  61S.] 

PlTBOHASBR  OV  COBPOBATX  StoGK,  AT   SaLS  mTDBB   EXUDTIOH,   AWJUIBM 

No  Tftls  THXRBTOb  if  the  defendant  in  the  execution  had  ncne^  nor 
will  he  acquire  any  greater  or  other  rights  than  the  seller  had. 
Wbsrb  Bank  Chabtkb  Authorizu  Board  or  DmBoioRs  to  Haki 
RvLBS  RsauLATDro  Transrr  or  Stook,  a  by-law  adopted  by  tlien» 
forbidding  the  transfer  of  stock  so  long  as  the  owner  is  indebted  to  the 
oorporation,  is  Yalid,  although  inconsistenA  with  the  general  law  of  the 
state  goYoming  the  transfer  of  proper^. 

Action  for  the  conyersion  of  certain  flhares  of  itook.  Tba 
opinion  states  the  case. 

Cline^  Jamiaonj  and  Day,  for  the  appellant. 
T.  T.  Oantty  for  the  respondent 

By  Court,  Waoner,  J.  The  plaintiff  sned  the  defendant 
for  the  conversion  of  fifteen  shares  of  stock.  From  the  record 
it  appears  that  the  fifteen  shares  of  the  stock  of  the  defendant 
were,  on  the  first  day  of  January,  1861.  held  by  Alonson  F. 
Doak,  James  D.  Donnell,  and  John  S.  Williams,  each  holding 
five  shares,  the  par  valne  of  which  was  one  hundred  dollars 
per  share;  that  in  September,  1861,  Doak  and  Williams,  being 
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then  directors  of  the  hranch  of  the  Merchants'  Bank  at  Os- 
ceola, took  from  the  vaults  the  sum  of  five  hundred  dollars 
each,  in  gold;  that  Donnell  was  then  indebted  to  the  Mer- 
chants' Bank  in  the  sum  of  two  thousand  five  hundred  dol« 
lars,  no  part  of  which  has  been  paid. 

The  charter  of  the  bank,  passed  in  1857,  and  the  amend- 
ments thereto,  passed  in  1864,  were  made  part  of  the  case. 
The  amendatory  act  of  1864  contains  the  following:  ^'The 
directors  of  the  parent  bank  of  the  Merchants'  Bank  of  St. 
Louis  shall,  have  power  to  make  all  by-laws,  not  inconsistent 
with  any  existing  law  of  the  state,  for  the  management  of  its 
property,  the  regulation  of  its  afiairs,  and  the  transfer  of  its 
stock;  and  the  directors  of  any  branch  of  said  bank  shall  have 
a  similar  power,  subject  to  the  approval  of  the  parent  bank." 

On  the  26th  of  February,  1864,  the  directors  of  the  parent 
bank  at  St.  Louis  adopted  the  following  by-law:  "Owners  of 
stock,  upon  the  surrender  of  the  certificates  of  stock  which 
may  have  been  issued  to  them,  may  receive  certificates  of 
same,  signed  by  the  president  and  cashier,  in  such  portions 
and  sums  as  they  may  choose,  and  transfer  thereof  shall  only 
be  made  on  the  books  of  the  bank  at  St.  Louis.  But  no  trans- 
fer of  stock  shall  be  made  so  as  to  change  the  legal  ownership 
thereof,  except  upon  the  transfer-book  at  the  office  where  it 

shall  be  entered Nor  shall  any  such  transfer  be  made 

BO  long  as  the  stockholder  desiring  to  make  such  transfer  is 
indebted  in  any  manner  to  the  bank." 

It  further  appears  that  Doak  and  Williams,  at  the  time  of 
the  taking  of  the  gold  as  aforesaid  from  the  vaults  of  the  bank, 
declared  that  they  thereby  intended  to  take  out  the  amount  of 
their  stock  in  gold;  that,  under  judgments  rendered  at  the 
March  term,  1864,  of  the  circuit  court  of  Hickory  County, 
executions  were  issued  on  the  seventeenth  day  of  that  month 
in  favor  of  the  plaintiff  and  against  Doak,  Donnell,  and  Wil- 
liams, and  under  these  executions  the  sheriff  levied  on,  adver- 
tised, and  sold  to  the  plaintiff  the  fifteen  shares  of  stock. 
Upon  the  foregoing  facts,  the  court  below  rendered  judgment 
for  the  defendant.  The  question  is,  whether,  by  the  judg- 
ment, levy,  and  execution  sale,  the  plaintiff  acquired  any  title 
to  the  stock  as  against  the  defendant. 

One  of  the  main  incidents  of  property  is  its  transferability. 
The  power  of  disposing  of  stock,  like  the  power  of  disposing  of 
any  other  property,  is  a  common  right,  and  necessarily  attaches 
to  ownership.    But  while  the  transfer  may  not  be  totally  re- 
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strained,  it  may  be  the  subject  of  fixed  and  determinate  regu* 
lations.  Under  the  statutes  relating  to  executions,  shares  of 
stock  in  an  incorporated  company,  belonging  to  the  defendant, 
may  be  seized  and  sold  by  the  sheriff  in  the  manner  provided 
in  the  act:  1  Wagner's  Statutes,  p.  607,  sees.  25,  26,  28.  The 
regulation  and  manner  of  proceeding  are  prescribed,  but  the 
sale  will  not  vest  a  title  in  the  purchaser,  if  the  defendant 
in  the  execution  had  none;  nor  will  he  acquire  any  greater  or 
other  rights  than  the  seller  had. 

The  rule  announced  in  Perpetual  Ins.  Co,  v.  Oood/eUoWj  9 
Mo.  149,  is  decisive  of  this  case.  It  was  there  declared  that 
the  provision  of  a  charter  making  the  stock  of  a  corporation 
personal  property,  and  authorizing  the  board  of  directors  to 
make  rules  and  regulations  concerning  the  transfer  of  the 
stock,  subject  to  the  general  law  of  the  state,  authorized  the 
board  to  adopt  a  rule  prohibiting  the  transfer  of  stock  until  all 
debts  due  by  the  owner  of  the  stock  to  the  corporation  should 
be  paid,  although  such  rule  was  inconsistent  with  the  general 
law  of  the  state  governing  the  transfer  of  personal  property. 

In  the  present  case,  the  amendment  to  the  charter  gave  the 
board  direct  authority  to  adopt  the  by-law  prohibiting  the 
transfer  of  stock  where  the  owner  was  in  default.  We  see 
nothing  inconsistent  with  justice  and  sound  policy  in  such  a 
proceeding.  It  is  simply  giving  the  corporation  the  right  of 
set-off  as  against  its  defaulting  stockholders.  The  equities  of 
the  plaintiff  were  certainly  not  superior  to  those  of  the  defend- 
ant. Donnell  was  indebted  to  the  defendant  in  the  sum  of 
two  thousand  five  hundred  dollars,  which  amount  has  never 
been  paid.  Doak  and  Williams  took  from  the  vaults  of  the 
bank  five  hundred  dollars  in  gold,  each.  That  amounted  to 
more  than  the  par  value  of  the  shares  they  respectively  held. 
They  were,  then,  all  defaulters,  and  the  defendant  could  not 
be  coerced  into  the  transfer  of  the  stock  till  the  arrearages 
were  paid  up.  The  principles  governing  this  question  were 
very  fully  discussed  by  this  court  in  the  case  above  alluded  to, 
and  it  would  be  wholly  supererogatory  to  restate  them* 

Judgment  affirmed. 

• 

The  other  judges  concurred. 


PUBCHABEB  AT  SaLB  UNDSB  ExXOUnON  UAS  OHLT  TO  8u  TBAT  OmODI 

HAD  Competent  Axtthokitt  to  SslLi  and  did  sell,  and  that  the  defondial 
in  execution  had  title  to  the  property  sold:  Solomon  v.  Pden,  92  Ajel  Deo. 
)f  and  Bee  caaes  cited  in  note  70. 


March,  1870.]  Adams  v.  Hometxr.  891 

Vauditt  or  Br-LAW  ov  Cobpobatiov  n  Pubs  Qunnoir  of  Law,  to  be 
determined  by  the  court:  State  v.  Overton,  61  Am.  Bee.  671.  What  by-lawt 
private  corporation  may  adopt:  See  Sajfre  t.  LcuiedUe  etc  Aeaoe.,  85  Id.  613^ 
and  extended  note  617. 

CORFOBATION  CAJUVOrT  BT  MeBB  Ht-LAW,   IN  AbSBNOB  OF  StATDTB,  BhTS 

Stookholdebs  mot  AssEMTiiio  THBBETO  for  the  payment  of  the  corporats 
debts:  Flint  v.  Pierce^  96  Am.  Dec.  691,  and  note  692. 

Thb  principal  casb  is  ciTBD  to  the  second  point  stated  in  the  affOabue 
and  approved,  in  Spurlock  v.  Padjie  R  R,  61  Mo.  326;  and  is  oited  to  this 
point  and  distinguished  in  Carroll  t.  MuHattphif  8a)9,  Bank,  8  Mo.  App.  253L 


^^ 
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[45  Missouri,  646.] 

OwBBR  or  Vbssel  Who  is  also  Oarribr  haa  Libn  upov  Goodb  iob  thbib 
Tbanspobtation,  bat  it  does  not  follow  that  he  who  has  the  title  to  thft 
property  employed  in  the  transportation  is  necessarily  the  owner  for  the 
voyage.  The  owner  of  a  vessel  may  lease  it,  give  up  all  possession  and 
control,  reserving  only  rent,  and  in  that  case  the  lessee,  although  the 
lease  assumes  the  form  of  a  charter-party,  becomes  the  owner  for  the 
term. 

Oenbral  Ownbb  icAT  LsT  his  Ship  with  Master  and  Crbw  or  his  Owv 
Choosino,  and  if  there  is  evidence  of  intention  to  part  with  the  posses- 
sion, it  is  held  to  be  a  demise.  But  a  covenant  that  he  shall  have  thtt 
right  to  appoint  the  master  to  control  and  navigate  clearly  indicates  aa 
intention  not  to  trust  the  property  in  the  hands  of  others,  but  to  control 
it  by  his  own  agents  for  the  use  of  the  charterer. 

Whateveb  Agreement  Exists  between  Consignees  op  Cabgo  and  Char- 
terer OF  Vessel,  for  Appropriation  of  Return  Freights,  the  right 
of  the  master  to  collect  them  from  the  consignees  after  delivery  to  them 
of  the  goods,  at  least  to  the  amount  due  on  the  charter-party,  cannot  be 
questioned.  The  delivery  of  the  goods  to  the  consignees,  and  their  ac- 
ceptance of  theih  under  the  bill  of  lading,  raises  an  aseumpeU  agaansi 
•  tiiem  to  pay  freights  according  to  the  stipulations  of  the  bill  of  lading; 
and  this  implied  obligation  becomes  a  positive  one  when  the  goods  m 
received  with  notice  that  the  freights  must  be  paid  to  the  mMter,  aad 
not  to  the  charterer. 

Action  based  on  bills  of  lading  in  the  usual  fbirm.  The 
facts  appear  in  the  opinion. 

If.  L,  Orayy  for  the  appellants. 

Krum  and  Decker j  for  the  respondent. 

By  Court,  Bliss,  J.  On  the  12th  of  October,  186S,  the 
plaintiffs  and  one  Francis  K.  Capelle  executed  a  charter- 
party,  of  which  the  following  is  a  synopsis:  The  plaintiffs 
charter  to  Capelle,  to  run  during  the  balance  of  the  season^ 
upon  the  Upper  Mississippi,  the  steamer  Beeolute  and  fbzw 
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barges;  they  agree  and  claim  the  right  to  provide  the  captain 

*^  to  command  and  nm  ^  the  steamer,  and  to  furnish  a  man  to 
take  charge  of  and  manage  the  barges,  both  of  whom  are  to 
be  paid  by  the  plaintiffs.  Capelle  is  to  keep  sufficient  money 
in  the  hands  of  the  clerk  to  pay  expenses,  which  are  to  be 
paid  promptly,  and  no  debt  for  supplies,  fuel,  wages,  or  other 
liabilities  against  the  steamer  or  barges  is  to  be  suffered  to 
accumulate  or  to  remain  unpaid.  Capelle  is  to  insure  the 
steamer  for  the  benefit  of  the  plaintiffs;  is  to  pay  plaintiffs 
''  for  the  use  and  hire  "  of  the  steamer  and  barges  eighty-five 
dollars  per  day,  to  be  paid  every  fifteen  days,  until  the  charter 
is  ''  terminated  by  the  delivery  of  said  steamer  and  all  of  said 
barges  "  to  the  plaintiffs,  or  until  it  is  otherwise  terminated. 
In  case  of  loss  or  injury  by  the  dangers  of  navigation,  so  as  to 
render  the  steamer  unfit  for  navigation  and  render  the  insur- 
ance company  liable,  Capelle  may  deliver  to  the  plaintiffs  the 
barges,  '^  pay  up  the  hire  of  said  steamer  and  barges  to  the 
date  of  said  delivery,"  and  be  discharged  from  liability  for  loss 
''and  for  further  hire."  Upon  failure  to  pay  expenses  or 
liabilities  of  steamer  or  barges,  or  to  keep  it  insured,  or  ''  to 
pay  the  hire  "  as  stipulated,  Capelle's  rights  under  the  charter 
are  to  be  forfeited,  and  plaintiffs  may,  during  the  continuance 
of  such  failure,  terminate  the  charter  "  and  resume  possession 
of  said  steamer  and  barges."  Capelle  is  to  deliver  them  to 
the  plaintiffs  at  St.  Louis,  at  the  close  of  navigation,  in  good 
condition,  unless  the  steamer  shall  be  lost,  when  ''  he  shall 
be  discharged  from  all  liability  to  deliver  said  steamer  aa 
aforesaid." 

Shortly  before  the  execution  of  said  agreement,  Capelle  had 
agreed  in  writing  to  transport  for  defendant  a  quantity  of 
wheat,  at  a  given  price  per  bushel,  from  the  Upper  Mississippi 
to  St.  Louis.  As  soon  as  he  obtained  the  boat  he  sent  it  above 
for  the  wheat,  Griffith,  the  captain,  having  been  placed  on 
board  by  the  owners,  according  to  the  charter.  Capelle  ad- 
vanced $1,000  to  pay  expenses,  and  the  evidence  tended  to 
show  that  he  agreed  to  furnish  more  money  at  the  bridge  at 
the  upper  rapids,  which  he  failed  to  do,  and  the  captain  drew 
on  defendant  for  $1,000.50,  and  for  $375;  and  some  bills 
for  coal,  etc.,  were  left  unpaid.  It  was  also  shown  that  on  the 
arrival  of  the  boat  in  St.  Louis,  Capelle  came  aboard,  and 
Captain  Griffith  demanded  for  the  owners,  under  the  charter- 
party,  money  to  pay  the  hands  and  the  charter-hire  of  the 
boat,  and  notified  Capelle  that  unless  these  sums  were  paid 
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he  would  not  let  the  shipment  go  out  of  the  owners'  hands; 
but  Capelle  paid  nothing,  and  thereupon  plaintiflTs  put  into 
the  hands  of  W.  6.  Russell  &  Co.  the  business  of  delivering 
the  merchandise  and  collecting  the  freight  for  the  owners; 
that  defendant  paid  Russell  &  Co.  some  $400,  but  refused  to 
pay  any  more,  claiming  that  he  had  paid  the  remainder  to 
Capelle  in  his  contract  with  him.  There  was  also  testimony 
tending  to  show  that  Capelle  had  complied  with  his  contract, 
and  that  defendant  refused  to  pay  the  drafts  of  the  master 
uix)n  him  until  authorized  by  Capelle. 

The  plaintiffs  claim  that  they  had  a  lien  upon  the  wheat 
shipped  for  defendant  for  the  freight  or  hire  due  them,  which 
lien  is  not  affected  by  the  charter  to  Capelle;  also,  that  the  char- 
ter was  forfeited  by  his  fault,  and  that  he  lost  all  right  to  collect 
the  freight  which  he  might  have  possessed  under  it.  That  the 
owner  and  carrier  has  a  lien  upon  goods  for  their  transporta- 
tion is  nowhere  disputed,  but  it  does  not  follow  that  he  who 
has  the  title  to  the  property  employed  in  the  transportation  is 
necessarily  the  owner  for  the  voyage.  The  proprietors  of  a 
steamboat  or  ship,  as  well  as  of  other  property,  may  lease 
the  same,  give  up  all  possession  and  control,  reserving  only 
rent;  and  in  that  case  the  lessee,  although  the  lease  assumes 
the  form  of  a  charter-party,  becomes  the  owner  for  the  term. 
The  charter-party,  instead  of  a  contract  of  affreightment,  be- 
comes but  a  demise;  and  the  temporary  owner  may  carry  for 
others,  and  they  are  responsible  only  to  him. 

This  subject  has  been  often  before  the  courts  of  England 
and  of  this  country,  and  the  various  rulings  in  the  former  are 
collected  in  chapter  2,  part  4,  of  Abbott's  Shipping.  There 
does  not  seem  to  be  perfect  clearness  and  consistency  in  all 
the  different  cases,  though,  as  affecting  the  question  of  lien, 
the  above  distinction  between  a  demise  and  contract  of  af- 
freightment is  kept  up  throughout.  Conceding  that  the  owner 
for  the  voyage  possesses  this  lien,  the  same  difficulty  in  the 
construction  of  the  charter-party  has  arisen  on  the  American 
cases.  The  general  owner,  unless  the  contrary  appears  from 
the  contract,  must  of  necessity  be  considered  the  owner  for 
the  voyage;  but  he  is  competent  to  part  with  this  ownership 
temporarily  by  demise,  as  well  as  permanently  by  absolute 
sale.  In  Marcardier  v.  Chesapeake  Ins.  Co,y  8  Cranch,  39, 1 
find  on  page  49  a  description  of  this  ownership  which  is  often 
quoted  in  other  cases.  *'A  person  may  be  the  owner  for  the 
voyage,"  says  the  court,  "  who,  by  a  contract  with  the  genera] 
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owner,  hires  the  ship  for  the  voyage,  and  haa  the  exclusive 
possession,  command,  and  navigation  of  the  ship,  but  if  the 
general  owner  retains  the  possessiony  command,  and  navigation 
of  the  ship,  and  contracts  to  carry  a  cargo  as  freight  for  the 
voyage,  the  charter-party  is  considered  a  mere  affreightment 
sounding  in  covenant,  and  the  freighter  is  not  clothed  with  the 
character  or  legal  responsibility  of  ownership."  Who,  then, 
by  the  charter  under  consideration,  had  the  exclusive  posses- 
sion, command,  and  navigation  of  plaintiffs'  boat? 

In  the  construction  of  contracts  of  this  kind,  there  is  nothing 
peculiar  or  technical,  but,  as  in  all  other  agreements,  the  in- 
tention of  the  parties  is  our  polar  star;  and  I  confess  that  the 
intention  in  this  regard  seems  more  obscure  than  in  any  agree- 
ment of  the  kind  that  has  fallen  under  my  observation.  I 
have  given  a  correct  abstract  of  all  its  provisions,  and  while 
some  seem  to  contemplate  a  possession  by  Capelle,  others  pro- 
vide that  the  owners  shall  retain  the  possession  and  naviga- 
tion. Their  right  to  furnish  the  captain  ''to  command  and 
run  the  boat,"  and  the  man  to  take  charge  of  the  barges,  show 
that  the  general  owners  did  not  intend  to  give  up  the  control 
of  their  property,  and  a  contrary  intention  cannot  be  inferred 
from  other  parts  of  the  agreement,  unless  it  unequivocally  ap- 
pears. Such  intention  cannot  be  inferred  from  the  fact  that 
they  were  to  receive  a  per  diem  for  the  use  of  their  boat;  for 
tbey  may  have  as  real  a  possession  while  running  it  in  that 
manner  as  though  receiving  pay  by  weight  or  measure  of  the 
property  shipped.  Nor  can  it  be  inferred  from  the  fact  that 
the  charterer  is  to  pay  the  running  expenses,  for  he  may  do 
that  and  still  leave  the  owner  in  possession.  On  the  other 
hand,  the  peculiarity  of  the  contract  in  this  respect  would  seem 
to  imply  that  the  charterer  was  not  in  possession;  for  instead 
of  a  general  agreement  to  pay  the  expenses,  he  is  not  to  dis- 
burse the  money,  but  is  to  keep  a  sufficient  deposit  with  the 
clerk  for  that  purpose,  indicating  that  it  was  to  be  disbursed 
by  those  in  charge  of  the  boat.  Nor  can  anything  be  inferred 
from  the  repeated  use  of  the  term  "  hire,"  for  the  word  may 
as  well  apply  to  the  price  for  services  as  of  a  lease. 

It  is  claimed,  however,  that  the  different  provisions  in  the 
charter  for  delivering  up  possession  to  the  owners  are  con- 
clusive upon  the  question.  They  are  certainly  sufficient  to 
throw  doubt  upon  what  would  otherwise  have  been  perfectly 
plain;  and  unless  the  whole  instrument  shows  that  these  pro* 
visions  have  another  meaning  than  what  alone  they  would 
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naturally  import,  we  must  be  compelled  to  hold  that  the 
charterer  was  to  take  actual  possession.  But  when  we  find 
that  the  owners  covenanted  to  furnish  the  men  who  should 
command  and  navigate  both  the  boat  and  the  barges,  and 
when  we  also  find  the  construction  given  by  the  acts  of  the 
parties  in  the  fact  that  the  master  acted  throughout  as  the 
agent  of  the  owners  in  complying  with  their  contract  and 
endeavoring  to  enforce  a  compliance  with  his  stipulations  by 
the  charterer,  all  strengthening  and  supporting  the  presump- 
tion of  ownership,  we  are  compelled,  if  possible,  to  find  some 
other  meaning  consistent  with  the  other  provisions  of  the 
charter  and  with  its  practical  interpretation. 

What,  then,  must  the  parties  have  intended  by  the  language 
used  by  them  in  relation  to  the  surrender  of  possession  at  the 
termination  of  the  contract?  Clearly  and  only  that  at  the  time 
and  on  the  occasions  referred  to,  the  contract  should  end;  that 
the  owners  should  then  have  the  independent  use  and  control, 
absolved  from  any  obligation  to  run  and  carry  exclusively  for 
the  charterer.  This  meaning  renders  the  whole  instrument, 
and  the  action  of  the  parties  under  it,  consistent  and  har- 
monious; while  the  one  contended  for  would  require  that 
Capelle,  who  never  was  in  actual  possession,  should  yield  pos- 
fiession  to  the  owners,  who  had  all  along,  by  their  own  officers, 
though  for  Capelle's  use,  been  running  the  boat  and  barges. 

There  are  some  authorities  that  seem  to  support  the  defend- 
ant's view,  that  the  plaintiffs  parted  with  their  possession,  and 
hence  that  they  lost  their  lien  for  the  freight.  Halton  v.  Bragg^ 
7  Taunt.  14,  is  no  longer  considered  as  authority,  and  need  not 
be  considered.  The  most  favorable  American  case  that  I  have 
found  is  Drinkwater  v.  Brig  Spartan^  1  Ware,  149.  By  the 
charter  in  that  case,  the  owners  let  to  freight  the  whole  vessel, 
with  appurtenances,  the  charterers  to  pay  a  monthly  hire 
thirty  days  after  the  end  of  the  voyage,  pay  all  charges,  and 
deliver  her  to  the  owners  on  her  return  to  port.  The  owners 
relied  upon  the  fact  that  one  of  them  was  named  in  the  charter 
as  at  present  master,  as  showing  that  the  intention  was  not  to 
part  with  the  possession;  but  this  master  did  not  sail,  and  the 
charterers  appointed  a  new  master;  and  the  court  held  the 
charter  to  be  a  demise,  and  not  a  contract  of  affreightment. 

In  Pickman  v.  Wards,  6  Pick.  248,  the  charterer  was  held  to 
be  the  owner  for  the  voyage,  principally  from  the  fact  that  he 
was  allowed  to  appoint  the  master.  In  Lander  v.  Clarkj  1 
Hall,  355,  the  lien  for  freight  is  denied,  upon  the  ground  that 
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'*tbe  charter-party  was  an  absolute  demise  of  the  ship  for  the 
▼oyage,  and  transferred  the  whole  ownership  of  her  pro  hcte  vice 
to  the  charterer";  it  appearing  that  the  charterer,  and  not  the 
owner,  appointed  the  master,  and  otherwise  controlled  the  ship. 

The  general  owner  may  let  his  ship  with  a  master  and  crew 
of  his  own  choosing,  and  if  there  is  evidence  of  intention  to 
part  with  the  possession,  it  is  held  to  be  a  demise.  But  a  cove- 
nant that  he  shall  have  the  right  to  appoint  the  master  to  con- 
trol and  navigate  clearly  indicates  an  intention  not  to  trust 
the  property  in  the  hands  of  others,  but  to  control  it  by  his  own 
agents  for  the  use  of  the  charterer.  Cases  seldom  turn  upon 
this  provision  alone,  but  it  must  always  have  great  weight  it) 
arriving  at  the  intention  of  the  parties  in  regard  to  the  con- 
structive possession:  See  Winsor  v.  CuttSj  7  Me.  261;  Schooner 
Volunteer,  1  Sum.  551;  Certain  Logs  of  Mahogany^  2  Id.  582. 

Light  may  be  thrown  upon  this  question  by  considering  the 
responsibility  for  loss  or  damage.  Suppose,  by  the  fault  of 
the  master,  the  cargo  had  been  damaged,  or  a  collision  had 
occurred  destrojring  another  boat,  whose  agent  would  the  mas- 
ter have  been  considered,  and  who  would  be  compromised  by 
his  acts?  Would  he  represent  the  charterer  who  had  no  power 
over  his  appointment,  or  the  owners  who  placed  him  in  com- 
mand, and  who  alone  had  power  to  keep  him  or  remove  him? 

The  owners,  then,  should  have  a  lien  upon  the  goods  for  the 
stipulated  freight,  not  to  exceed  the  amount  due  from  the  char- 
terer, and  not  to  exceed  what  the  defendants  are  owing  under 
their  freight  contract.  It  is  no  defense  that  Capelle  was  owing 
them,  or  that  they  have  paid  him.  They  shipped  "per  steamer 
Resolute,  Griffiths  master,"  and  knew  with  whom  they  were 
dealing,  and  the  rights  of  carriers.  "The  respondents  must  be 
presumed  to  know  the  terms  of  the  charter-party,  and  that 
they  could  not  deal  with  the  charterer  as  owner  of  the  vessel 
for  the  voyage,  her  entire  possession  and  control  being  reserved 
to  the  master  and  owners":  Shaw  v.  Thompson,  Olcott,  148. 
"Whatever  stipulations  may  have  been  made  between. the  de- 
fendants and  the  charterer  for  the  appropriation  of  the  return 
freights,  the  right  of  the  master  to  collect  them  from  the  con- 
signees after  delivery  to  them  of  the  goods,  at  least  to  the 
amount  due  on  the  charter-party,  cannot  be  questioned":  Id. 
"The  delivery  of  the  goods  to  the  consignees,  and  their  accept- 
ance of  them  under  the  bill  of  lading,  raised  an  assumpsti 
against  them  to  pay  freight  according  to  the  stipulations  of  tha 
bill  of  lading.     And  this  implied  obligation  becomes  a  positive 
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one  when  the  goods  are  received,  as  in  this  instance,  with  notice 
that  the  freight  must  be  paid  to  the  master,  and  not  to  the 
charterer":  Id.  149;  see  also  Faith  y.  East  India  Co.^  4  Barn. 
A  Aid.  630.  The  above  quotations  from  Shaw  v.  3%omp«m, 
rapra,  leave  nothing  to  be  said  in  regard  to  defendant's  lia* 
bility  in  this  form  of  action. 

But  there  is  evidence  showing  that  defendant  has  paid  vari- 
ous sums,  either  directlyto  plaintiffs  or  upon  drafts  by  the 
master,  amounting  to  some  nineteen  hundred  dollars,  with 
which  he  should  be  credited.  Also,  there  are  indications  that 
the  one  thousand  dollars,  paid  by  the  charterer  upon  the  run- 
ning expenses,  might  have  been  advanced  for  that  purpose  by 
the  defendant.  If  so,  he  should  also  be  credited  with  that  sum ; 
for  it  would  be  clearly  inequitable  to  refuse  to  appropriate 
money  advanced  for  the  use  of  the  boat  in  liquidation  of  its 
claims  for  freight. 

The  circuit  court,  in  its  instructions  to  the  jury,  took  a  dif- 
ferent view  of  the  questicxis  discussed  in  this  opinion,  and  its 
judgment  is  reversed,  and  the  cause  remanded. 

The  other  judges  concurred. 


Whbt  Obmseal  Ownsb  or  Vissxl  is  Liablb  loa  Ssambn^  Wian^  akd 
WHSM  not  So  LiABLB:  Sftoiffs  Y.  Pugh,  94  Am.  Deo.  000. 

RioBTB  OT  Part  Ownxrs  or  VnsxLs  Oenxrallt:  Wcurd  y.  'SuckmatHf  91 
Am.  Dec  479;  DoiukIIy.  Walsh,  8S  Id.  364,  note. 

CoNnoKKB  or  Cakoo  u  not  Liable  roa  Demitkragx  if  the  bill  of  lading 
eootains  no  proYiiion  for  the  payment  thereof,  and  certainly  not  if  he  assigna 
the  bill  of  lading  before  any  of  the  cargo  has  been  deliYered:  Cfoffe  v.  Mone, 
90  Am.  Dec  156. 

Mastib  or  VBBaBi  ta,  roB  Most  Pubfosh^  Aanrr  of  Ownxbs  of  Sbif 
AND  Oaboo:  BtOkr  y.  Mwrra^f^  S6  Am.  Dec  36S. 


MoGabtney  V.  Gabnhart. 

\4&  ICissooai,  6M.] 

Usb  of  Tbadb-mabk  will  rot  be  Rbstbainbb,  nnlees  it  so  doeely  reeem* 
bles  that  of  the  complainant  as  to  raise  the  probability  of  miitake  on 
the  part  of  the  public,  or  of  design  and  purpose  on  the  part  of  the  de- 
fendant to  mislead  and  deceiYC 

Suit  to  enjoin  use  of  trade-mark.    The  opinion  states  the 
case. 

jS.  S.  Boydj  for  the  appellants. 

Clinen  Jamisany  and  Day,  for  the  respondent. 
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By  Court,  Curbier,  J.  The  plaiDtiffs  rectify  whisky,  and 
brand  a  class  of  their  goods  with  a  device  which  they  claim 
as  their  trade-mark.  The  device  consists  of  the  representa- 
tion of  two  anchors  placed  near  together  in  an  upright  posi- 
tion, the  upper  parts  inclining  outward,  with  a  rope  attach- 
ment. Over  the  device,  in  circular  form,  are  the  initials  "  S. 
McC."  The  device  and  letters  are  stenciled  upon  the  heads  of 
barrels  containing  a  particular  article  of  whisky,  known  in  the 
trade  as  "  double  anchor,"  or  "  double  anchor  whisky." 

This  suit  is  brought  to  enjoin  the  defendant  from  using  in 
his  whisky  trade  an  alleged  counterfeit  or  imitation  of  the 
plaintiffs'  brand.  The  supposed  imitation  consists  of  the  rep- 
resentation of  two  picks  placed  near  together  in  an  upright 
position,  with  the  handles  .inclining  inward.  Between  the 
handles  is  suspended  a  pair  of  balances  or  scales.  The  de- 
fendant's name  is  placed  over  the  picks,  and  the  words  *'  Old 
Bourbon"  underneath;  the  whole  inscription  reading  "J.  H. 
Gamhart's  Old  Bourbon."  The  defendant  stenciled  this 
brand  upon  the  heads  of  his  whisky  barrels.  He  used  the 
whisky  thus  put  up  and  branded  for  his  mountain  trade,  and 
called  it  "pick  brand." 

The  "  picks  "  in  the  defendant's  brand  are  claimed  to  be  an 
imitation  of  the  "  anchors  "  in  the  plaintiffs'  brand.  That  is 
the  only  point  of  resemblance  in  the  two  brands  insisted 
upon.  In  all  other  particulars  they  are  wholly  dissimilar. 
The  respective  brands  are  transferred  to  paper,  and  appear  in 
the  record,  and  are  explained  in  the  testimony. 

The  defendant's  "picks  "  resemble  the  plaintiffs'  "  anchors  '^ 
substantially  as  a  real  pick  resembles  a  real  anchor  of  reduced 
dimensions.  One  who  would  mistake  a  miner's  pick  for  a 
diminutive  anchor  might  confound  the  defendant's  brand  with 
that  of  the  plaintiffs,  and  hardly  otherwise.  The  pick  in  the 
defendant's  brand  is  quite  as  good  an  imitation  of  the  article 
intended  to  be  represented  as  is  the  anchor  in  the  brand  of  the 
plaintiffs  of  the  nautical  instrument  there  sought  to  be  repre- 
sented. The  resemblance  between  the  two  brands  is  too  slight 
to  be  likely  to  mislead;  and  there  is  nothing  in  the  testimony 
which  shows  that  the  defendant  sought  to  dispose  of  his 
whisky  as  that  of  the  plaintiffs,  or  of  the  plaintiffs'  rectifica- 
tion. No  actual  fraud  is  shown;  nor  is  it  shown  that  any  one 
has  in  fact  been  misled  by  the  defendant's  brand,  mistaking 
it  for  that  of  the  plaintiffs.  The  plaintiffs'  case  hangs  solely 
upon  the  supposed  resemblance  between  the  defendant's  sten- 
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ciled  pick  and  the  plaintiffs'  stenciled  anchor,  and  the  simi- 
larity of  uses  to  which  the  two  were  respectively  applied.  \V& 
cannot  found  upon  that  resemblance  and  use  the  conclusion 
that  the  public  are  likely  to  be  misled  by  it,  to  the  prejudico 
of  the  plaintiffs,  or  to  the  prejudice  of  their  customers. 

To  justify  an  injunction,  as  prayed  by  the  plaintiffs,  it 
should  at  least  appear  that  the  resemblance  between  the  two- 
brands  was  sufficiently  close  to  raise  the  probability  of  mis- 
take on  the  part  of  the  public,  or  design  and  purpose  to  mis- 
lead and  deceive  on  the  part  of  the  defendant.  Neither 
sufficiently  appears,  and  the  judgment  must  therefore  be 
affirmed. 

The  other  judges  concurred. 


Traps-ma&k,  when  Entftlbd  to  PRononoir:  BoardTnan  y.  Meriden 
BrUanma  Ca,  95  Am.  Deo.  270,  and  note  277;  FaOMmrg  v.  Lucy,  95  Id.  76,. 
and  note  90. 

Thb  pRuroiFAL  OAAB 18  CITED  Avi>  lOLLOWVD  Uk  Sanden  y.  JcLcobj  20  Mol 
App.  98L 
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Mayob  of   New  York  v.  Hamilton  Firb  In- 

BUBANOB  Company. 

(to  ir>w  ToBx,  4ikj 

Oozmmov  nr  Poucr  of  Insusakcb  d  Valid  Whxqb  Diglabib  that  Ko 
AonoN  8BALL  BB  SuvTAiNABLB  THESBON  uileas  oommenoed  within  siz 
months  nfter  a  Iom  occurs,  and  is  to  be  coastmed  in  connection  with  an- 
other condition  in  the  polioy,  that  the  payment  of  loeses  shall  be  made 
in  sixty  days  from  the  date  of  the  adjustment  of  the  proofs  of  loss. 
Thns  constmed,  the  limitation  of  six  months  does  not  begin  to  ran  until 
the  expiration  of  sixty  days  from  the  date  of  said  adjustment^  when  tiio 
right  of  action  i^inst  the  company  is  complete. 

Action  upon  a  policy  of  insurance.  A  condition  in  the 
policy  was,  '^  that  no  suit  or  action  of  any  kind  against  said 
company  for  the  recovery  of  any  claim  upon,  under,  or  by 
virtue  of  this  policy  shall  be  sustainable  in  any  court  of  law, 
unless  such  suit  or  claim  shall  be  commenced  within  the  term 
of  six  months  after  any  loss  or  damage  shall  accrue/'  etc. 
Another  condition  provided  that  *'  payment  of  losses  shall  be 
made  in  sixty  days  from  the  date  of  the  adjustment  of  the 
preliminary  proofs  of  loss  by  the  parties."  And  it  was  still 
further  provided  that  persons  sustaining  loss  should  forthwith 
notify  the  company  in  writing,  and  as  soon  thereafter  as  pos- 
sible deliver  to  the  company  as  particular  an  account  of  their 
loss  as  the  nature  of  the  ca^e  will  admit,  etc.  The  lose  by 
fire  occurred  on  the  5th  of  October,  1858,  and  the  six  months 
expired  April  5,  1859.  Preliminary  proofs  were  served  No- 
vember 30,  1858,  and  amended  proofs  were  served  Febroaiy 

iOO 
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12, 1859.  The  action  was  commenced  April  16, 1859.  Other 
facts  appear  in  the  opinion.  Judgment  was  for  the  plaintifG^ 
and  the  defendants  appealed. 

James  Emotty  for  the  appellants. 
T.  H,  Rodman^  for  the  respondents* 

By  Court,  Hunt,  C.  J.  The  defense  in  this  case  is  based 
fipon  a  non-compliance  with  the  contract  of  limitations  created 
by  the  tenth  condition  of  the  policy.  In  Roach  v.  New  York 
<ind  Erie  Im.  Co.,  30  N.  Y.  546,  the  condition  in  question  was 
held  to  be  valid.  We  are  bound  to  hold  in  the  same  manner 
in  the  present  case.  In  Ames  v.  New  York  Union  Ins.  Co.,  14 
Id.  253,  it  was  held  that  this  condition  might  be  waived  by 
the  acts  and  declarations  of  the  parties,  and  that  it  had  been 
waived  by  the  parties  in  that  case.  The  condition  is  ex- 
tremely stringent.  It  is  in  derogation  of  the  rights  of  the 
assured  as  given  by  the  statute  of  limitations  of  the  state.  It 
is  often  not  known  or  not  considered  by  the  assured,  and 
should  only  be  permitted  to  prevent  a  recovery,  when  its  just 
and  honest  application  would  produce  that  result. 

The  cases  above  cited  also  hold  that  this  condition  should 
be  construed  in  connection  with  the  other  conditions  of  the 
poUpy,  and  so  construed  as  to  give  the  fullest  possible  effect 
to  all. 

The  eleventh  condition  provides  that  '*  payment  of  losses 
shall  be  made  in  sixty  days  from  the  date  of  the  adjustment 
of  the  preliminary  proofs  of  loss." 

The  counsel  for  the  appellants  insist  that  the  word  '^  adjust- 
ment "  is  inaccurately  used  in  this  connection,  that  it  is  only 
appropriate  in  the  settlement  of  marine  losses,  and  then  not 
by  means  of  the  action  of  parties  themselves.  This  is  not  im- 
possible. In  the  preceding  condition,  when  it  is  said  that 
*'  unless  such  suit  or  claim  shall  be  commenced  within  the 
term  of  six  months  after  any  loss  or  damage  shall  accrue," 
the  words  '^  loss  or  damage  "  are  not  used  with  legal  precision. 
*'  Within  six  months  after  the  right  of  action  shall  have  ac- 
crued "  was  no  doubt  what  the  parties  intended.  That  con- 
struction would  cut  off  five  years  and  six  months  of  the  right 
to  sue  as  given  by  law,  and  to  hold  that  it  extended  as  much 
farther  as  the  right  to  serve  and  object  to  preliminary  proofs 
might  require,  with  sixty  days  added  to  that,  would  require  of 
the  sufferer  very  prompt  action  indeed^  to  enable  him  to 
ceive  any  benefit  from  his  policy. 
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But  the  conditioii  gives  the  company  sixty  days  from  the 
<late  of  the  "  adjustment  of  the  preliminary  proofs  of  loss  by 
the  parties  "  before  the  loss  is  payable.  To  '^  adjust,"  in  its 
fair  meaning,  is  to  settle  or  bring  to  a  satisfactory  state,  so 
that  parties  are  agreed  in  the  result:  Webster.  And  that  this 
is  a  fair  reading  in  the  present  case  is  evident  from  the  use  of 
the  words  '^  by  the  parties"  at  the  close  of  the  condition.  The 
preliminary  proofs  are  to  be  adjusted  by  the  parties.  The 
parties  are  to  act  upon  them  by  negotiation, — by  statements  on 
the  one  side,  demands  for  correction  or  addition  on  the  other, 
by  compliance  with  such  requests,  until  the  parties  agree.  If 
they  do  not  agree,  it  can  hardly  be  termed  an  adjustment  by 
the  parties,  although  the  law  may  itself  determine  the  suffi- 
ciency of  such  proofs.  In  the  present  case,  the  parties  had  not 
adjusted  the  proofs  so  recently  as  the  12th  of  February,  1859, 
when  additional  proofs  were  served,  and  possibly  not  as  late 
as  the  18th  of  that  month,  when  the  defendants  made  a  de- 
mand of  still  further  proofs.  I  infer  that  the  plaintiffs  relied 
upon  their  last  proofs  as  sufficient,  and  refused  to  furnish  any 
other,  as  the  case  contains  no  evidence  of  any  further  action 
in  that  respect.  If,  however,  we  fix  the  time  when  the  pre- 
liminary proofs  were  complete,  as  on  the  12th  of  February, 
1859,  the  defendants  were  under  no  obligation  to  pay,  and  no 
suit  could  successfully  be  commenced  against  them  until 
sixty  days  from  that  date.  This  is  the  period,  in  my  judg- 
ment, at  which  the  claim  or  right  to  sue  becomes  perfected 
against  the  company.  At  the  end  of  these  sixty  days,  the 
period  of  six  months  commences  to  run.  This  I  understand 
to  be  the  necessary  result  of  the  reasoning  of  Judge  Wright  in 
Ames  V.  Union  Ins.  Co,,  39  N.  Y.  264,  265.  At  this  time,  and 
not  before,  the  plaintiffs  could  have  commenced  their  action. 
The  object  was  to  compel  an  early  litigation,  within  six  months 
after  the  right  to  sue  attached.  The  suit  was  conmienced  on 
the  16th  of  April,  1859,  which,  in  my  view  of  the  case,  was 
within  four  days  of  the  time  in  which  the  plaintiffs  would  have 
been  justified  in  instituting  the  proceeding.  The  preliminary 
proofs  were  first  served  on  the  30th  of  November.  No  objec- 
tion appears  to  have  been  made  that  they  were  not  served  in 
time.  If  the  six  months  were  counted  from  that  date,  a  rule 
much  too  favorable  to  the  defendants,  the  suit  would  still  have 
been  commenced  in  time. 

Judgment  should  be  affirmed,  with  4xmtB. 

Judgment  affirmed. 
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Stifulatiom  nr  Poliot  of  Insctbancb  that  No  Rsoovxbt  shall  bs  Had 
VVLiss  Suit  Is  brought  within  a  oeitain  tuna  ii  a  valid  condition,  and  unlmw 
it  is  complied  with,  there  can  be  no  recovery:  Pairick  v.  Farment  Ins,  Cb.p 
80  Am.  Dec  197;  FuUam  v.  New  Tark  Umon  In$.  Co,,  66  Id.  462,  and  note 
464;  JiipU^  v.  JSina  Im.  Co.,  86  Id.  362,  and  cases  collected  in  note  371; 
Kehn  v.  Inauranet  Co.,  07  Id.  201. 

Trb  frihcipal  gasb  is  approved  end  followed  in  the  ooDstmction  of  a 
Bimilar  condition  in  policies  of  insurance  in  the  following  cases:  Steen  v.  Ni" 
ugara  fhv  int.  Co.,  61  How.  Pr.  146;  8.  0.  ^^ff*^^,  89  N.  Y.  823;  Barmtm 
T.  MmAtmi^  Fin  In:  Co.,  07  Id.  lOS. 


Milbubn  v.  Belloni. 

[to  Nbw  Tobx,  68.1 

Sbllbb  Who  Wabiiamts  Thuto  Sold  ab  Ftr  fob  Cbbtaib  Pubfobb  n 
T,TAWf.»  for  any  injury  sustained  by  the  buyer,  in  consequence  of  its  un- 
fitness; and  the  measure  of  damages  ii  not  simply  the  diJOference  in  value 
between  the  article  contracted  for  and  the  article  received. 

AcnoN  for  breach  of  warranty.  The  plaintiff  bought  coal- 
dust  firom  the  defendants,  to  be  used  in  making  brick,  stating 
at  the  time  of  the  purchase  that  if  mixed  with  soft  coal-dust 
it  would  damage  or  destroy  bis  brick.  The  defendants  war- 
ranted it  free  from  soft  dust;  but  it  was  in  fact  intermixed 
therewith,  which  injured,  and  to  some  extent  destroyed,  the 
brick  intended  to  be  manufactured.  The  damage  sustained 
in  this  manner  was  determined  by  the  referee,  and  reported 
in  favor  of  the  plaintiff.  The  judgment  entered  upon  this 
report  was  reversed  below,  upon  the  ground  that  the  rule  of 
damages  was  the  difference  in  value  simply  between  the 
article  contracted  for  and  the  article  received.  The  plaintiff 
aj^aled. 

D.  C.  Ringland,  for  the  appellant. 

OUberi  DeaUy  for  the  respondents. 

By  Court,  Hunt,  C.  J.  The  order  reversing  the  report  of 
the  referee  does  not  state  that  it  was  reversed  on  the  ground 
of  error  in  fact.  It  must  therefore  be  held  to  have  been  re- 
versed upon  questions  of  law  merely:  Code,  sec.  272.  In  such 
case,  it  is  settled  by  numerous  decisions  that,  in  its  considera- 
tion in  this  court,  all  facts  not  expressly  stated  are  to  be 
assumed  in  support  of  the  report,  and  that  any  fact,  the  re- 
verse of  which  is  not  found  by  the  report,  may  be  invoked  in 
its  aid:  Qrani  v.  Morse,  22  N.  Y.  823;  BemeU  v.  Bnmn^  20 
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Id.  100.  There  is  fair  evidence  upon  which  the  referee  might 
have  found  that  the  vendor  warranted  the  dust  as  fit  for  the 
making  of  brick.  In  the  present  case,  we  may,  upon  this 
principle,  hold  it  as  the  fact  that  when  the  plaintiff  purchased 
the  duet  in  question,  he  stated  to  the  defendants  that  he 
wanted  it  to  use  in  making  brick;  that  if  it  had  in  it  any 
soft  dust  it  would  destroy  his  brick;  that  the  defendants  sold 
and  warranted  it  to  be  used  for  that  purpose,  and  as  free  from 
the  objectionable  material;  and  that  if  it  had  been  so  free  it 
would  have  made  good  brick. 

It  is  apparent  from  the  whole  tenor  of  the  report  that  such 
was  in  truth  the  understanding  and  intention  of  the  referee. 
In  the  recent  case  of  Passirtger  v.  Tharbumj  34  N.  Y.  634  [90 
Am.  Dec.  753],  all  the  cases  are  reviewed  by  Judge  Davies. 
There  the  defendant  had  sold  a  quantity  of  cabbage  seed,  and 
had  warranted  that  it  would  produce  Bristol  cabbage.  It 
turned  out  to  be  seed  of  an  inferior  quality,  and  the  crop  pro- 
duced was  of  little  value.  Under  the  ruling  of  the  judge,  the 
jury  gave  the  plaintiff  as  damages  the  value  of  the  crop  as  it 
would  have  been  if  of  Bristol  cabbage,  as  ordinarily  produced 
that  year,  deducting  the  expense  of  raising  the  crop,  and  de- 
ducting also  the  value  of  the  crop  actually  raised  thereupon. 
This  principle  was  sustained  in  this  court.  The  case  of  Sneed 
V.  Ford,  107  Eng.  Com.  L.  612,  laid  down  the  rule  that  the 
plaintiff  was  entitled  to  recover  the  damages  which  are  the 
natural  consequences  of  the  breach  of  the  contract.  A  machine 
to  be  used  for  thrashing  wheat  was  not  delivered  at  the  time 
agreed  upon,  in  consequence  of  which  the  wheat  was  stacked, 
and  afterward  injured  by  the  rain.  This  injury,  and  the  loss 
and  expense  which  it  involved,  were  held  to  be  the  natural 
results  of  the  defendant's  delay. 

In  BonadaiU  v.  Bruxtorij  8  T.  R.  535,  the  loss  of  the  anchor 
was  held  to  be  a  natural  result  of  the  insufficiency  of  a 
cable  sold  for  holding  an  anchor,  and  warranted  to  last  for 
two  years. 

In  Brovm  v.  Edgertonj  2  Man.  &  O.  279,  the  loss  of  a  pipe 
of  wine  by  the  breaking  of  a  rope  attached  to  a  crane,  sold 
for  that  use,  was  held  to  fall  properly  within  the  scope  of 
damages  for  selling  an  insufficient  rope  to  be  used  upon  such 
crane* 

The  case  of  Pa89ifiger  v.  2%orbum,  Mfpra,  is  decisive  of  the 
present  case. 
-    I  think  the  rule  of  damages  was  right,  and  that  the  order 
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granting  a  new  trial  shonld  be  reversed,  and  the  judgment  of 
special  term  should  be  affirmed. 
Order  reversed. 


MsASUBS  OF  Damagss  TOR  Bbbaoh  OF  ExntOi  WASRANTr:  See  TuUU 
T.  BrowHf  64  Am.  Deo.  80^  and  oases  collected  in  note  83;  FHak  v.  Fcmk,  78 
Id.  737;  Gary  v.  Oruman^  40  Id.  303,  note. 

On  Brxagb  of  Spboial  Wajulautt,  Plaintiff  is  Entitled  to  Such 
Damages  as  were  the  natural  and  necessary  oonseqnenoes  of  the  breach: 
Pcutinger  v.  Thorbum^  90  Am.  Dec.  753,  and  note  760. 

Tux  FRiNdPAL  CASK  IB  CITED  in  support  of  the  rale  stated  in  the  eyOabm, 
in  Parhi  ▼.  MorrU  Ax  and  Tool  Co.,  64  N.  T.  692;  Vam  Wyek  v.  Allen,  69 
Id.  69;  WhUe  v.  MUkr,  71  Id.  133;  ZnUer  v.  Rogen,  7  Hun,  642;  StAuU  ▼. 
Baker,  9  Id.  657;  Fmy.  Ihemm,  27  Id.  868;  and  is distingoished  in ^upoitif 
T.  CoUwn,  5  Lans.  328. 


Ernst  v.  Hudson  Riyeb  Railroad  Company. 

f8»  New  Toek,  «LJ 

Ko  Rule  of  Law  RBQontES  Railroad  Company  to  Keep  Flaomae  at 
Street  or  Road  Crossing  to  give  notice  of  the  approach  of  trains,  and 
the  omission  to  do  so  is  not  negligence,  unless  the  company,  by  an  estab- 
lished and  hitherto  uniform  practice  of  that  kind,  hare  given  ground 
for  expectation  that  such  warning  would  be  given. 

Traveler  Approaching  Railroad  Track  is  Bound  to  Use  uis  Eyes 
AND  Ears,  so  far  as  there  is  opportunity;  and  negligence  of  the  railroad 
company  in  giving  signals  will  not  excuse  his  omission  to  be  diligent  in 
such  use  of  his  own  means  of  avoiding  danger. 

When  Question  whether  Traveler  Used  Ordinary  Care  and  Pru- 
DKNCK,  IN  Any  Givkn  Cask,  becomes  so  complicated  and  involves  so 
many  details  that  honest  and  intelligent  men*  acting  without  biaii  or 
partiality,  in  a  single  and  sincere  desire  to  determine  aooording  to  the 
truth,  may  reasonably  differ  in  their  conclusions,  then  the  question 
should  be  left  to  the  jury. 

The  opinion  states  the  case. 

By  Court,  Clbbke,  J.  This  action  was  brought  to  recover 
damages  against  the  defendant  for  negligently  causing  the 
death  of  the  plaintiff's  testator,  and  has  been  tried  four  times. 
Upon  the  first  trial  the  plaintiff  was  nonsuited;  a  new  triul 
having  been  granted,  the  cause  was  tried  a  second  time,  and 
the  plaintiff  recovered  two  thousand  five  hundred  dollars,  upon 
which  judgment  was  entered.  This  was  reversed  in  the  court 
of  appeals,  and  a  new  trial  ordered.  On  the  third  trial  tlie 
plaintiff  was  nonsuited  in  accordance  with  the  decision  of  this 
court.  This  was  affirmed  at  the  general  term;  but  on  a  sec- 
ond appeal  to  this  court,  the  judgment  of  the  supreme  court 
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was  reversed,  and  a  new  trial  ordered.  On  the  fourth  trial 
the  plaintiff  had  a  verdict  for  five  thousand  dollars.  The 
judgment  upon  this  verdict  having  been  affirmed  at  the  gen* 
eral  term,  the  defendant  appeals  to  this  court. 

The  judge,  at  the  trial,  charged  the  jury  that  the  first  ques- 
tion which  they  were  to  consider  was,  whether  the  defendant 
was  guilty  of  negligence  which  caused  the  death  of  the  plain* 
tiff's  testator.  On  this  question  there  was  conflicting  evidence. 
The  plaintiffs  witnesses,  and  some  of  the  defendant's,  testified 
that  they  did  not  hear  the  bell  or  whistle  previous  to  the  acci- 
dent; while  the  engineer,  fireman,  and  track-master  testified 
that  these  signals  were  given.  So  that  this  question,  relative 
to  the  defendant's  negligence,  was  properly  left  to  the  jury. 
The  judge  added,  if  they  should  come  to  the  conclusion  that 
the  defendant  was  guilty  of  negligence,  then  the  question  would 
be.  Was  the  deceased  free  from  negligence  which  contributed 
to  the  accident?  The  defendant's  counsel  asked  the  court  to 
charge,  if  the  deceased,  by  the  use  of  his  ordinary  faculties, 
could  have  discovered  the  train,  and  could  have  avoided  the 
injury,  he  was  guilty  of  negligence,  and  could  not  recover;  and 
this  the  court  accordingly  charged. 

The  counsel  for  the  defendant  moved,  at  the  conclusion  of 
the  plaintiff's  evidence,  for  a  nonsuit,  on  the  ground, — 1.  That 
there  was  no  proof  of  negligence  on  the  part  of  the  defendant; 
and  2.  That  it  appeared  that  the  negligence  or  want  of  care  of 
the  plaintiff's  testator  contributed  to  the  injury.  The  motion 
was  denied.  It  was,  however,  renewed  at  the  close  of  the 
whole  evidence,  and  was  then  also  denied.  As  I  have  already 
intimated,  there  can  be  no  doubt  that  the  question  regarding 
the  defendant's  negligence  was  properly  left  to  the  jury.  The 
second  ground  of  the  motion  for  the  nonsuit  is  more  plausible. 
On  the  legal  proposition  which  this  latter  question  involves,  I 
cannot  discover  any  difference  of  opinion  between  any  of  tiie 
judges  by  whom  the  case  has  been  considered.  All  seemed  to 
assume,  at  the  trial  at  the  general  term,  and  in  the  court  of 
appeals,  that  the  plaintiff  must  make  out  a  clear,  affirmative 
case  of  negligence  on  the  part  of  the  defendant,  unaccompanied 
by  any  negligence  on  the  part  of  the  deceased  that  contnouted 
to  the  injury;  and  the  question  now  is.  Was  the  negligence  of 
the  deceased  so  obvious  and  uncontradicted  by  the  evidence  as 
that  nothing  was  left  on  this  point  for  the  consideration  of  the 
jury?  I  cannot  find  any  substantial  difference  in  the  evidence 
bearing  on  this  point  adduced  at  the  trial  before  the  last,  and 
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the  evidence  adduced  at  the  last  trial.  There  were  some  more 
witnesses  examined  on  behalf  of  the  defendant;  their  evidence, 
|)erhaps,  tended  to  contradict  that  of  the  plaintiff;  but  by  no 
means  made  it  more  manifest  that  the  judge  should  have  non- 
suited the  plaintiff  on  the  ground  of  the  uncontradicted  negli- 
gence of  the  deceased. 

At  the  last  trial  all  the  facts  were  proved  which  were 
proved  at  the  one  that  preceded  it;  and  these  were  very  sue-  * 
<^inctly  stated  in  the  following  synopsis,  contained  in  the  opin* 
ion  delivered  by  Judge  Hunt  when  the  case  was  last  in  this 
<K>urt:  — 

"On  the  day  in  question,  the  deceased  drove  his  empty 
fileigh  with  a  pair  of  horses  into  the  village  of  Bath,  intend- 
ing to  cross  the  ferry  to  Albany.  The  boat  was  not  ready, 
and  he  fastened  his  horses  in  front  of  the  tavern  and  went  in. 
In  a  short  time,  notice  was  given  that  the  boat  was  ready; 
his  associates  crossed  over  the  track  in  their  sleighs,  one  of 
them  remaining  near  the  track  to  assist  the  deceased,  the 
others  reaching  the  boat.  The  deceased  came  out,  unhitched 
his  horses,  sat  upon  the  bottom  of  his  sleigh,  drove  northerly 
a  few  feet,  turned  westwardly,  drove  112  feet  toward  the  ferry, 
when  he  reached  the  railroad  track,  when  his  horses  were 
struck  by  the  engine  and  cars  going  southwardly,  his  horses 
killed,  and  himself  so  badly  injured  that  he  died  within  a  few 
days  thereafter.  As  he  drove  northwardly  from  the  hotel  he 
eould  see  qp  the  railroad  a  distance  of  thirty  rods.  After  turn- 
ing westwardly  toward  the  ferry,  and  going  a  short  distance, 
the  view  of  the  road  northerly  was  cut  off  by  the  station- 
house,  a  building  extending  about  fourteen  feet  in  a  direction 
easterly  and  westerly.  As  the  deceased  approached  the  train 
he  was  driving  on  a  moderate  trot;  he  was  shouted  at  three 
times  by  a  man  standing  on  the  steps  of  a  store  adjoining  the 
track  that  the  cars  were  coming,  to  which  he  paid  no  apparent 
attention.  Whether  he  heard  or  understood  does  not  appear. 
One  of  the  railroad  hands,  east  of  the  track,  made  motions  to 
him,  intended  by  the  maker  as  signals  to  stop;  and  one  of  his 
own  comrades,  Simmons,  on  the  west  side  of  the  track,  made 
si^ns  intended  by  him  to  effect  the  same  purpose.  The  de- 
ceased drove  on  at  a  moderate  trot  till  he  reached  the  track. 
The  train,  as  one  witness  testified,  was  running  at  a  speed 
of  fifty  miles  an  hour,  which  would  carry  the  train  over  the 
thirty  rods  in  about  fourteen  and  one  sixteenth  seconds.  The 
deceased  was  a  frequent  passer  at  this  place;  and  it  had  been 
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the  established  custom  there  for  some  years  that  a  flagmao 
with  a  white  flag  f^hould  signal  the  approach  of  cars  not  in- 
tended to  stop,  and  with  a  red  flag  when  the  train  was  ex- 
pected to  stop." 

On  these  same  facts,  which  appeared  on  the  trial  that  we 
are  now  reviewing,  we  were  asked  to  decide  that  the  jadge 
•  should  have  nonsuited  the  plaintiff,  when,  by  the  decision 
rendered  by  this  court  on  its  last  consideration  of  the  case,  it 
was  held  that  these  facts  were  sufficient  to  carry  it  to  the 
jury.  No  new  proof  has  been  given  or  withheld;  no  circum- 
stances have  occurred  which  could  justify  us  for  a  moment  te 
overrule  the  former  decision.  Nothing  could  justify  this  but 
a  very  palpable  misapprehension  of  the  facts,  or  a  very  pal- 
pable mistake  of  the  law.  At  neither  trial,  indeed,  was  there 
any  positive  proof  that  the  deceased  directed  his  vision  up  or 
down  the  road.  But  may  he  not  have  done  so  —  nay,  do  not 
the  circumstances  make  it  probable  that  he  did  so — before  he 
reached  the  station,  which  then  obstructed  his  view?  We  have 
seen  that,  as  he  drove  northward  from  the  hotel,  he  could  see 
up  the  railroad  a  distance  of  thirty  rods,  and  then,  seeing  no 
approach  of  the  train,  nor  anything  indicating  its  approach^ 
he  ventured  to  cross.  We  are  to  infer  from  the  verdict  at  the 
last  trial  that  the  jury  decided  that  no  whistle  was  sounded 
and  no  bell  rung  as  the  train  approached  the  crossing;  now, 
if  ever  there  was  positive  proof  that  the  deceased  neglected  to 
look  up  or  down  the  track,  would  it  be  negligence  in  him  not 
to  have  done  so,  in  the  absence  of  the  customary  and  legally 
required  signals?  I  am  not  aware  that  this  court  has  decided, 
or  that  there  is  a  current  of  authority  anywhere  deciding,  that 
when  a  railroad  company  neglects  to  give  these  signals,  the 
want  of  ordinary  care  can  be  imputed  to  a  person  crossing 
the  track,  if  he  omits  to  look  up  and  down  just  before  he 
crosses.  The  absence  of  the  accustomed  signals  is  calculated 
to  impart  an  assurance  of  safety,  particularly  to  one  who  is  in 
the  habit  of  crossing  the  same  spot  frequently,  and  who,  per- 
haps, has  never  before  known  of  their  omission;  and  can  it  be 
correctly  alleged  that  he  is  guilty  of  negligence  if  he  abates 
his  usual  vigilance  under  such  circumstances?  I  think  that 
it  would  not  be  unreasonable  to  recognize  such  negligence 
on  the  part  of  a  railroad  company  as  a  proper  element  for 
the  jury,  in  considering  all  the  circumstances  relating  to  the 
question  of  negligence  on  the  part  of  the  deceased.  Any 
contributory  negligence  of  a  person  attempting  to  cross,  no 
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doubt,  excuses  the  company,  whether  it  does  or  does  not  use 
the  required  signals,  or  is  or  is  not  guilty  of  any  other  negli- 
gence. 

But,  I  repeat,  is  it  reasonable  to  impute  negligence  to  a  per- 
son who  frequently,  for  years,  is  accustomed  to  hear  signals, 
if  he  omits  on  one  occasion,  when  they  are  withheld,  to  look 
up  or  down  the  road  immediately  before  crossing?  At  all 
events,  there  is  nothing  in  the  proof  to  show  that  the  deceased 
neglected  to  look  when  his  horses,  on  turning  them  round  from 
the  place  where  they  were  hitched,  faced  the  north,  and  where 
he  had  an  unobstructed  view  of  the  crossing,  and  of  the  rail- 
road track  for  thirty  rods  north  of  it.  The  fact  that  the  wit- 
nesses failed  to  observe  that  he  afterward  did  not  look  up  or 
down  the  track,  is  not  of  itself  certain  proof  of  the  want  of 
ordinary  care  on  his  part. 

In  my  opinion,  this  court,  in  its  last  review  of  this  case,  in 
DO  respect  relaxed  the  salutary  rules  which  it  had  in  many 
previous  cases  adopted  in  relation  to  the  negligence  of  persons 
who  are  on  railroads.  In  neither  of  the  opinions  delivered  on 
that  occasion  is  the  rule  ignored  or  modified, — that  when  the 
injured  person  has  not  used  ordinary  care,  there  can  be  no  re- 
covery against  the  company.  They  only  in  effect  intimate 
that  what  is  want  of  ordinary  care  is  a  question  depending 
for  the  most  part  upon  the  facts  and  circumstances  of  each 
particular  case. 

The  last  decision  in  this  case,  Ernst  v.  Hvdson  R.  R.  R.  Co.y 
35  N.  Y.  9,  is  not,  I  think,  at  variance  substantially  with  the 
legal  propositions  and  deductions  of  the  previous  decision: 
Ernst  V.  Hudson  R.  R.  R.  Co.j  24  How.  Pr.  97.  The  latter  waa 
based  evidently  on  a  mistaken  statement  of  the  facts,  which, 
if  true,  would  have  justified  the  court  in  concluding  that  the 
deceased  was  guilty  of  negligence.  The  real  facts,  and  the 
facts  which  were  proved  at  the  last  trial,  I  repeat,  authorized 
the  judge  to  send  the  issues  and  evidence  to  the  jury,  in  con- 
formity with  the  decision  of  this  court  in  its  last  review  of  this 
case;  and  if  he  had  not  done  so  the  nonsuit  would  unquestion- 
ably be  set  aside. 

The  judgment  should  be  affirmed,  with  costs. 

Woodruff,  J.  Without  attempting  an  extended  discussion 
in  a  case  which  has  been  the  subject  of  repeated  and  extended 
discussion  already,  I  prefer  to  state  briefly  the  propositions  to 
which  my  assent  is  given,  for  in  my  judgment  the  case  itself 
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involves  rather  the  application  of  settled  principles  of  law  to 
the  evidence  than  any  serious  contest  about  the  principles 
themselves. 

1.  That  the  plaintiff  was  bound  to  prove  that  the  defendants 
were  guilty  of  negligence,  and  that  an  omission  to  ring  the 
bell  or  blow  the  whistle  on  approaching  a  road-crossing  is  neg* 
ligence,  is  not  disputed. 

Whether,  in  this  case,  the  defendants  did  or  did  not  ring 
the  bell  was  in  dispute,  and  the  testimony  was  conflicting.  It 
was  therefore  proper  to  leave  that  question  to  the  jury. 

2.  The  charge  of  the  judge  seems  to  assume  that  it  was  the 
duty  of  the  defendants  to  keep  a  flagman  at  the  crossing  to 
give  notice  of  the  approach  of  the  train,  and  that  their  omis- 
sion to  do  BO  is  per  se  negligence.  There  is,  I  think,  no  such 
rule  of  law,  and  the  court  would  not  be  warranted  in  giving 
such  an  instruction  to  the  jury.  It  cannot  be  said  affirma- 
tively that  any  such  duty  rests  upon  the  company.  No  stat- 
ute requires  it.  The  company  have  the  right  to  run  their 
trains  carefully  and  prudently  on  the  track  which  they  are 
by  law  authorized  to  construct  and  use;  and  if  they  do  this, 
then  it  is  the  duty  of  those  who  have  an  equal  right  to  use  the 
highway  at  the  crossing  to  avoid  them,  provided  they  give 
the  warning  prescribed  by  the  statute. 

In  determining  whether  the  company  were  duly  and  reason- 
ably careful  in  the  running  of  their  train,  it  is  not  necessarily 
enough,  under  all  circumstances,  that  they  give  the  statute 
warning.  The  rules  of  the  common  law  prescribing  reason- 
able care  in  the  exercise  of  their  own  right,  that  others,  also 
in  the  careful  exercise  of  their  own  rights,  may  not  be  injured, 
still  rests  upon  them;  and  such  care,  where  the  danger  to 
others  is  greater,  as  in  cities  or  towns,  may  require  them  to 
slacken  their  speed,  and  move  their  ponderous  engines  with 
very  great  caution  and  circumspection,  because  they  are  so 
powerful  for  harm.  But  doing  this,  it  cannot  be  said  that  they 
are  also  bound  to  place  a  man  at  the  crossing,  in  addition  to 
such  care  and  caution. 

True,  if  the  company  elect  to  do  so,  as  they  may  for  their 
own  convenience,  they  will  thereby  render  it  proper  to  run 
with  greater  speed  and  less  caution  on  the  part  of  the  man- 
agers of  the  train.  But  the  law  does  not  require  it,  however 
stringent  in  requiring  care  in  the  management  of  the  traia 
itself. 

But  there  is  no  exception  to  the  charge  in  this  respect. 
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Besides,  the  company,  by  their  own  practice,  may  make  a 
law  for  themselves.  If  they  had  an  established  and  hitherto 
uniform  practice  on  the  subject,  which  was  notorious,  and 
known  to  be  so,  then  to  withdraw  the  flagman,  when  their 
own  conduct  had  justified  the  expectation  of  all  who  were  in 
the  habit  of  using  the  highway,  that  warning  by  the  flag  would 
be  given,  would  be  improper,  and  be  a  neglect  of  suitable  pre* 
cautions,  unless  increased  vigilance  and  care  in  the  manage* 
ment  of  the  train,  or  the  employment  of  other  means,  furnished 
equivalent  assurance  of  safety. 

3.  That  if  the  intestate  was  guilty  of  negligence  contribut- 
ing to  the  result,  the  plaintiff  was  not  entitled  to  recover,  is 
not  denied.    This  was  so  charged  on  the  trial. 

The  question  is,  Where  do  the  proofs  clearly  establish  such 
negligence,  so  that  the  court  should  have  granted  a  nonsuit 
or  given  a  peremptory  instruction  to  find  for  the  defendant? 
Whatever  I  might  conclude  to  be  the  preponderance  of  the 
evidence,  the  case  seems  to  me  one  in  which,  upon  this  ques- 
tion, honest,  intelligent,  and  impartial  men  may  rationally 
differ.  And  if  the  doubt  be  such  that  such  men,  acting  under 
a  sense  of  great  responsibility,  and  with  a  single  purpose  to 
arrive  at  the  truth,  may  reasonably  come  to  opposite  conclu- 
sions, then  it  is  proper  to  submit  the  question  to  the  jury,  and 
a  nonsuit  should  not  be  ordered  by  the  court. 

A  traveler  approaching  a  railroad  track  is  bound  to  use  his 
eyes  and  ears,  so  far  as  there  is  opportunity. 

Negligence  in  the  railroad  company  in  the  giving  of  signals, 
or  in  omitting  precautions  of  any  kind,  will  not  excuse  his 
omission  to  be  diligent  in  such  use  of  his  own  means  of  avoid- 
ing danger.  And  where,  by  such  use  of  his  senses,  the  traveler 
might  avoid  danger,  notwithstanding  the  neglect  to  give  sig- 
nals or  warning,  his  omission  is  concurring  negligence,  and 
should  be  so  peremptorily  declared  by  the  court;  and  where 
proof  of  this  is  clear,  the  plaintiff  thus  negligent  should  be 
nonsuited. 

But  where  it  is  doubtful,  as  I  think  it  is  in  this  case,  under 
all  the  circumstances  testified  to,  whether  the  traveler  did  or 
did  not  look  up  and  down  the  track  as  far  as  he  could  see  it; 
whether,  in  the  short  distance  he  had  to  drive,  he  could,  if  he 
did  look,  see  the  approaching  train;  whether  the  train  came 
into  view  (considering  the  speed  at  which  it  was  running,  ac- 
cording to  the  testimony  of  some  of  the  witnesses)  until  the 
moment  when  he  reached  the  station-house,  where  his  view 
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wa's  necessarily  obstructed;  whether  he  was  not  misled  by  the 
failure  of  the  company  to  show  the  flag,  as  they  had  been  ac- 
customed to  do;  whether  the  attempts  made  to  stop  him  were 
not,  under  the  circumstances,  liable  to  misinterpretation,  and 
might  not  be  reasonably  interpreted  by  a  cautious  person  to 
be  intended  to  hurry  him  forward,  so  as  to  reach  the  ferry- 
boat, then  in  waiting,  instead  of  warnings  to  stop;  and  so,. 
finally,  the  question  whether  he  used  ordinary  care  and  pru- 
dence becomes  so  complicated,  and  involves  so  many  details, 
that  honest  men,  acting  without  bias  or  partiality,  in  a  single 
and  sincere  desire  to  determine  according  to  the  truth,  may 
reasonably  differ  in  their  conclusions, — then  the  question 
should  be  left  to  the  jury. 

For  these  reasons,  I  concur  in  the  result  at  which  others  of 
my  brethren  have  arrived,  viz.,  that  the  judgment  should  be 
affirmed. 

Bacon,  J.  I  concur  in  all  respects  in  the  foregoing  opinion, 
and  put  my  assenting  vote  for  affirmance  upon  the  same 
grounds. 

Mason,  J.  I  concur  in  this  opinion  in  all  respects,  save  I 
prefer  to  express  no  opinion  upon  the  question  whether,  under 
any  circumstances,  the  railroad  company  should  be  required 
to  place  a  flagman  at  a  road-crossing. 

Affirmed. 

Cari  and  DnjGENCB  Required  of  Railroad  Companhs  di  OoNSucmta 
TBSiR  Trains,  Osnrrallt:  BaWmore  etc,  R.  R,  Co.  ▼.  Staie^  96  A™  Dec. 
628;  North  Cent.  R,  R.  Co.  v.  SiaJte^  96  Id.  945,  and  note  063;  ToMo  R,  R^ 
Co.  V.  ffamum,  95  Id.  489. 

DuTT  OF  Railroad  Ck>BCPANT  ToGnni  Warnino  of  Danoxr  at  CROssntost 
Walefield  v.  Railroad  Co.,  86  Am.  Dec.  711,  and  caaea  in  note  715;  Phikdd- 
fhia  etc  R.  R.  Co.  v.  Spearen,  86  Id.  544;  Chkago  etc  R.  R.  Co.  v.  8tiU,  71 
Id.  236;  Milwaukee  etc  R.  R.  Co.  ▼.  Hunter,  78  Id.  699,  and  note  706. 

DuTT  OF  Traveler  to  Look  out  for  Approach  of  Trains  at  Crossino: 
Pennsylvania  R.  R.  Co.  v.  Ogier,  78  Am.  Dec.  322,  and  note  327. 

DuTT  OF  Railroad  Company  to  Krep  Flaqman  or  Othxr  Person  at 
Crossing  to  Gnm  Warning  of  Approachino  Trains  or  Cars. — The  oom- 
mon  law  imposes  npon  railroad  companies,  when  ninning  their  engines  or 
trains  oyer  crossings,  the  exercise  of  reasonable  care  and  diligence,  to  pre- 
Tent  injury  therefrom  to  travelers  on  the  road.  It  is  the  duty  of  the 
company  to  operate  its  road  with  due  regard  to  the  rights  and  the  safety  ol 
the  traveling  pnblic:  Delaware  etc  R.  R.  Co.  v.  Baet  Orunge,  41  N.  J.  Lb 
127,  130;  Pennsylvania  R.  R.  Co.  v.  BameU,  59  Pa.  St  259;  Penngyk/ankt 
R.  R.  Co.  V.  Horst,  110  Id.  226;  Byrne  v.  New  York  etc  R.  R.  Co.,  104  N.  T. 
362;  8.  C,  58  Am.  Rep.  512;  Larmore  v.  Crown  Point  Iron  Co.,  101  N.  T.  391; 
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S.  C,  54  Am.  Rep.  718.  Bnt,  as  a  general  mle,  a  nOroad  eompaoy  is  not  bound 
to  keep  a  flagman  at  the  points  where  its  road  intersects  public  streets  and 
highways,  to  warn  travelers  of  approaching  trains,  unless  a  statute  or  an 
onlinance  of  a  municipal  corporation  requires  it  to  do  so:  Bdakgel  v.  Neao 
York  Central  7?.  R.  Co,,  40  N.  Y.  9;  Sutherland  v.  New  York  Cent  R.  R.  Co,, 
9  Jones  &  S.  17;  Weber  v.  New  York  Cent,  R,  R,  Co.,  58  N.  Y.  451;  PenngyU 
vania  R.  R.  Co,  ▼.  MaUhewa,  36  N.  J.  L.  531;  Delaware  etc  R.  R,  Co.  v.  Tqfep, 
23  Id.  525;  Delaware  etc  R.  R,  Co.  v.  East  Orange,  41  Id.  127;  State  v.  PAt/o- 
<leij^ia  etc  R,  R.  Co.,  47  Md.  76;  Philadelphia  etc  R.  R.  Co.  v.  Kellipa,  88  Pa. 
St.  405;  or  unless  the  comx>any  has  "  made  a  law  for  itself/*  by  its  custom  of 
keeping  a  flagman  at  such  points:  See  AfcOrath  ▼.  New  York  Cent,  etc  R,  R. 
Co.,  1  Thomp.  &  C.  246,  citing  the  principal  case;  Spencer  v.  lUinoie  Cent, 
R.  R.  Co.f  29  Iowa,  55;  and  a  general  submission  to  the  jury  of  the  question, 
without  qualification  or  limitation,  whether  the  railroad  company  should 
keep  a  flagman  stationed  at  a  particular  point,  is  held  to  be  error:  Beisiegel 
V.  New  Yo7'k  Cent,  R,  R.  Co.,  40  N.  Y.  9;  Grippen  v.  New  York  Cent,  R.  R. 
Co.,  40  Id.  34;  Dyer  v.  Erie  Railway  Co.,  71  Id.  228;  Sutherland  v.  New 
York  Cent,  R,  R.  Co.,  9  Jones  &  S.  17;  the  question  whether  flagmen  are 
required  to  be  kept  at  every  crossing  is  not  to  be  left  to  the  caprice  of  juries: 
Pennsylvania  R.  R.  Co.  v.  MattJiewa,  36  N.  J.  L.  531,  534;  and  see  Clff  v. 
Midland  Ry  Co.,  L.  R.  5  Q.  B.  258;  BUbee  v.  RaUway  Co.,  18  C.  B.,  N.  S., 
S&i;  Toomey  v.  RaUway  Co.,  3  Id.  146. 

It  i3  for  juries  to  say  whether  a  railroad  company,  sought  to  be  charged 
for  alleged  negligence,  has,  in  the  operation  of  its  trains  and  the  conduct  of 
its  business,  used  that  degree  of  care  and  prudence  which  the  circumstances 
and  its  obligation  to  others  required;  but  beyond  this  they  cannot  go:  Allen, 
J.,  in  Webber  v.  New  York  Cent,  R.  R.  Co,,  58  N.  Y.  451.  It  is  held,  never- 
theless, that  the  presence  or  absence  of  a  flagman  at  a  crossing  may  be  con- 
aidered  by  the  jury  as  a  part  of  the  res  gestce,  as  bearing  upon  the  degree  of 
care  and  caution  with  which  a  railroad  company  runs  its  trains:  McOraih  v. 
New  York  Cent,  etc  R,  R.  Co.,  03  Id.  522;  Casey  v.  New  York  Cent,  etc  R,  R, 
Co.,  6  Abb.  N.  C.  104;  S.  C,  78  N.  Y.  518,  523,  citing  the  principal  case;  so 
it  may  be  shown,  as  part  of  the  res  gestce,  that  it  had  been  the  custom  of  the 
railroad  company  to  have  a  flagman  at  a  particular  crossing,  as  tending  to 
show  negligence,  by  the  omission  to  have  one  on  the  particular  occasion  when 
an  accident  occurred:  Id.;  and  see  Dolan  v.  Delaware  etc  Canal  Co.,  71  Id. 
1285;  Spencer  v.  TUinois  Cent.  R.  R.  Co.,  29  Iowa,  55;  St,  Louis  etc  R.  R,  Co, 
V.  Dunn,  78  HI.  197.  And  according  to  many  of  the  decisions,  although,  as 
a  general  rule,  a  railroad  company  is  not  bound  at  common  law  to  keep  a 
flagman  at  a  crossing,  it  is  nevertheless  required  to  do  so  when  its  road  is 
so  constructed  as  to  make  it  unnecessarily  hazardous.  The  rule  is,  that  when 
the  company  has  created  extra  danger,  it  is  bound  to  use  extra  precautions, 
and  this  may  demand  th')  placing  of  a  flagman  at  a  crossing:  Delaware  etc 
R.  R.  Co.  V.  Toffey,  38  N.  J.  L.  525;  Delaware  etc  R.  R.  Co.  v.  East  Orange, 
41  Id.  127;  New  York  etc.  R,  R.  Co.  v.  Randel,  AH  Id.  144;  and  see  Richard- 
fon  V.  New  York  Cent.  R.  R.  Co.,  45  N.  Y.  846;  LeJdgh  VaUey  R.  R.  Co.  v. 
Brandtmaicr,  113  Pa.  St  610;  Bailey  v.  New  Haven  etc  R.  R.  Co.,  107  Mass. 
496;  Roberts  v.  Chicago  etc  R.  R,  Co.,  35  Wis.  679;  Stapley  v.  Railway  Co., 
L.  R.  1  Ex.  121;  Stubley  v.  Rodlway  Co.,  1  Id.  13.  Independently  of  legis- 
lative requirement,  if  the  circumstances  are  such  as  to  render  it  dangerous  to 
run  a  locomotive  across  a  highway,  without  previously  giving  warning  of  its 
approach,  it  will  be  deemed  negligence  to  omit  such  warning,  and  this  will 
ordinarily  present  a  question  of  &tct  for  the  jury:  Shaber  v.  St.  Paul  eU» 
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/?.  Ji,  Co,,  28  Minn.  103;  Louclsv,  MUwoMihee  etc  B.  H.  Co.,  31  Id.  G26;  JTbw- 
ard  ▼.  RaUrocul  Co.,  32  Id.  214;  and  see  Longeneeher  v,  PennnyUnma  R,  R,  Ck, 
105  Pa.  St  328;  Penfuylvattia  R.  R.  Co,  v.  Coon,  111  Id.  430;  CommonweaUk 
T.  Boston  etc  R.R,  Co.,  101  Mass.  201;  Railroad  Co.  v.  Commonwealth,  IZ 
Bosh,  388;  and  it  was  held  to  be  a  qnestion  for  the  jury  to  determine, 
whether  the  presence  of  a  flagman,  or  other  precantions  not  taken,  were 
reasonably  necessary  for  the  safety  of  the  public,  at  a  railway  crossing  in  a 
popnlons  city,  where  the  accident  occurred:  BoUnger  v.  8t.  Paul  etc  R.  R. 
Co.,  36  Minn.  418;  and  see  KeUyv.  St  Pauletc  R.  R.  Co.,  29  Id.  I;  bat  com- 
pare BMegel  v.  New  Torh  CenL  R.  R.  Co.,  40  N.  Y.  9,  to  the  e£Eect  th&t  it 
cannot  be  left  to  a  jury  to  find,  from  the  mere  fact  that  a  street  is  in  a  pop- 
ulous town  and  is  mnch  used,  whether  it  is  incumbent  on  a  railroad  company, 
whose  track  intersects  such  street,  to  station  a  flagman  at  such  point:  And 
see  Or^ppen  v.  New  Torh  CenL  R.  R.  Co.,  40  Id.  34.  But  compare  Beuiegel^. 
New  York  CenL  R.  R,  Co.,  34  Id.  622;  S.  C,  90  Am.  Dec  741. 

The  railroad  law  of  Michigan  lays  upon  the  railroad  commissioners  of  the 
state  the  duty  of  determining  the  necessity  of  placing  a  flagman  at  any  par- 
ticular street-crossing  of  a  railway;  and  the  abeenoe  of  a  flagman  at  such 
crossing  is  no  evidence  of  negligence  on  the  part  of  the  railroad  company, 
unless  the  necessity  for  stationing  and  maintaining  a  flagman  there  haa  been 
determined  upon  and  required  by  the  railroad  commissioner:  BatiuhiU  t. 
ffvmphrey,  31  N.  W.  B«p.  894  (Mich.);  S.  C,  29  Am.  &  Eng.  R.  R.  Gas.  411. 

Othbr  Citations  of  Principal  Casx,  in  addition  to  thoee  given  in  the 
foregoing  note,  are  as  follows,  and  to  the  points  stated:  It  may  now  be  re- 
garded as  settled  that  a  traveler  approaching  a  crossing  is  required  to  use 
his  eyes  and  ears  in  looking,  and  listening  to  ascertain  whether  trains  are  ap- 
proaching, irreepective  of  the  question  whether  the  signals  required  by  eta^ 
ute  are  given  upon  the  train,  and  that  if  an  injury  is  received  in  oonseqaenoe 
of  his  omission  so  to  do,  he  cannot  recover  therefor:  Hacens  v.  Erie  R'y  Co., 
41  N.  Y.  299;  Beinegel  v.  Nwj  Torh  CenL  R.  R.  Co.,  40  Id.  11;  B.  C,  14 
Abb.  Pf.,  N.  S.,  30;  Harty  v.  Central  R.  R.  Co.,  42  N.  Y.  473;  Warner  v. 
Neuf  York  CenL  R.  R.  Co.,  44  Id.  469;  Gorton  v.  Erie  I^y  Co.,  45  Id.  664; 
Btaekm  v.  New  Torh  CenL  etc  R.  R.  Co.,  7  Hun,  662.  The  issue  of  neg« 
ligence  is  required  to  be  submitted  to  the  jury,  when  it  depends  upon 
conflicting  evidence,  or  on  inferences  to  be  deduced  from  a  variety  of  circum- 
■tanoes,  in  regard  to  which  there  is  room  for  fair  differences  of  opinion  Bmong 
intelligent  men:  Barrett  v.  Third  Ave  R.R.Co.,%  Abb.  Pr.,  N.  S.,  210;  S.  C, 
1  Sweeny,  673;  Norihmp  v.  New  Torh  etc  R.  R.  Co.,  37  Hun,  297;  Bradk$ 
▼•  Second  Ave  R,  R,  Co.,  8  Daly,  291.  Where  a  railroad  company  has  cot- 
tomarily  given  signals  in  passing  crossings,  one  who  is  about  to  cross  the 
oonqpany's  track  has  a  right  to  assume  that  the  signals  will  be  given:  BoU  v. 
Northern  etc  R.  R.  Co.,  16  Hun,  602. 

Thr  prinoipal  0A8R  IB  DisnNGiriBBXD  in  Oomulm  t.  New  Torh  «to  JL  A 
C^,  89  How.  Pr.  414;  but  oompare  Id.  426^  note. 
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Taylor  v.  Bbadlbt. 

189  Nbw  Tobk,  129.] 
AOBXUOQiT  TO  LST  FaRM  IOR  TeRM  OF  TXABS,  EaCH  PaBTT  TO  FURBIIMI 

Past  of  Stuck,  aeecU,  toda,  etc.,  and  one  to  oooiipy  and  work  the 
farm  and  hare  certain  apecified  auppliea  for  hia  family,  after  which  all 
proceeds  to  be  divided  equally,  is  to  be  regarded  as  a  special  contract, 
and  the  measure  of  damages  for  a  breach  thereof  by  the  owner  of  the 
farm  is  the  value  of  the  contract*  that  is,  what  each  a  privilege  of  oc- 
cupancy and  working  the  farm,  aubject  to  the  conditions  of  the  agree- 
ment, and  under  all  the  contingencies  which  were  liable  to  affect  the 
result,  is  worth. 
AcnoN  FOR  Damages  for  Brxaoh  of  Contract  to  Let  Farm  on  Shares 
IB  Maintainable  Immediately  upon  the  refusal  of  the  owner  to  per* 
form,  without  awaiting  the  expiration  of  the  tenn.  Whether  the  opinion 
of  witnesses  are  admissible  in  evidence  to  prove  the  value  of  such  a 
ccmtract,  qwere. 

Action  for  the  breach  of  a  sealed  contract  to  let  a  certain 
farm.  The  material  parts  of  the  contract  appear  in  the  opin- 
ion. Before  the  commencement  of  the  term  the  defendant, 
Bradley,  who  then  had  merely  a  contract  for  the  purchase  of 
the  farm,  and  not  the  legal  title,  assigned  his  contract  to  one 
Ingraham,  who  took  a  conveyance,  entered  into  possession^ 
and  refused  possession  to  the  plaintiff.  The  plaintiff  then 
hired  another  farm,  and  removed  thereto.  Evidence  of  the 
necessity  and  the  cost  of  the  plaintiff's  hiring  the  latter  farm, 
and  the  expense  of  removing  thereto,  was  admitted  in  evi- 
dence at  the  trial;  and  thd  judge  charged  the  jury  that  the 
plaintiff  was  only  entitled  to  recover  as  damages  the  difference 
between  this  expense  and  the  expense  of  removing  to  the  farm 
the  defendant  agreed  to  let.  The  jury  found  a  verdict  for  the 
plaintiff  accordingly,  and  assessed  the  damages  at  fifty  dol- 
lars.   The  plaintiff  appealed. 

Rexjord  and  KingsUy,  for  the  appellant. 
Henry  R.  Mygattj  for  the  respondent. 

By  Court,  Woodruff,  J.  No  question  appears  to  have  been 
raised  on  the  trial  touching  the  liability  of  the  defendant. 
Although  it  was  alleged  in  the  answer  that  the  sale  of  the 
farm  in  question  was  by  the  consent  of  the  plaintiff,  and  such 
consent  is  set  up  as  a  rescission  of  the  contract  declared  upon, 
the  proof  obviously  failed  to  establish  such  a  rescission,  and 
the  case  was  properly  treated  as  one  in  which,  after  the  execu- 
tion of  the  agreement,  the  defendant  had  voluntarily  sold  the 
farm  and  had  broken  his  engagement  with  the  plaintiff,  and 
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had  thereby  subjected  himself  to  the  payment  of  whatever 
damages  the  defendant  had  Bustained  thereby,  to  be  assessed 
according  to  such  rule  as  the  law  prescribes. 

Neither  the  industry  of  counsel,  nor  my  own  research,  has 
discovered  any  adjudged  case  in  which  the  rule  of  damages 
for  the  breach  of  such  an  agreement  has  been  declared. 

In  ascertaining  the  rule,  it  may  be  material  to  determine 
what  is  the  character  of  the  agreement,  and  what  relations 
would  arise  between  the  parties  had  it  been  carried  out  by 
mutual  performance. 

The  words  of  the  agreement  express  an  undertaking  by  the 
defendant  '^  to  lease  and  to  farm  let"  to  the  plainti£f  the  farm 
in  question,  known  as  the  Gray  farm,  for  the  term  of  three 
years. 

The  further  provisions  show  that  the  farm  was  to  be  stocked 
and  furnished  mainly  by  equal  contribution  of  the  parties, 
the  plaintiff  to  wholly  furnish  some  things,  and  to  occupy 
and  work  the  farm;  the  defendant  to  wholly  supply  and  pay 
her  other  things,  and  to  have  the  privilege  of  also  working 
and  improving  the  farm;  and  all  the  proceeds  of  the  farm 
(over  and  above  keeping  the  stock  thereon,  and  the  use  of  cer- 
tain specified  articles  in  the  plaintiff's  family)  are  '*to  be 
divided  between  the  respective  parties  equally,  share  and 
ehare  equal,  both  as  to  expenses  and  profits  arising  from  said 
farm." 

If  this  agreement  is  to  be  tre&ted  as  an  agreement  for  a 
lease,  such  as  if  carried  into  execution  would  create  the  rela- 
tion of  landlord  and  tenant,  then  some  guide  or  principle  gov- 
erning the  recovery  of  damages  will  be  found  in  cases  of  the 
breach  of  agreements  to  lease. 

If  it  is  to  be  treated  as  a  contract  for  work  and  labor,  the 
compensation  therefor  to  be  made  in  the  partial  support  of 
the  family  on  the  farm,  and  in  the  final  division  of  the  pro- 
ceeds of  the  cultivation,  then  some  analogy  will  be  found  in 
the  cases  which  declare  the  rule  of  damages  for  a  breach  of 
contracts  to  employ  for  a  definite  term. 

And  if  it  shall  appear  to  be  an  agreement  of  a  mixed  nature, 
oontaining  some  of  the  characteristics  of  both,  the  rule  must 
be  derived  from  general  principles  that  may  be  in  harmony, 
if  possible,  with  both,  or  at  least  conformable  to  the  law  of 
oontracts  generally. 

In  Jackson  ex  dent.  Colden  v.  BrowneUf  1  Johns.  267,  the  per- 
mitting of  two  persons  to  reside  on  the  farm  for  one  year. 
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'Cultivate  it,  and  divide  the  grain  with  other  two,  who  held 
under  a  lease  from  the  lessor  of  the  plaintiff,  and  also  resided 
thereon,  was  held  a  breach  of  the  condition  of  a  lease  which 
forbade  more  than  two  families,  or  tenants,  to  '^  reside  on,  usc^ 
or  occupy  any  part  of  the  premises."  And  to  the  claim  that 
the  two  persons  so  cultivating  the  farm  were  mere  servants, 
and  that  their  contract  was  a  contract  for  labor  and  services, 
to  be  paid  for  out  of  the  crops,  Livingston,  J.,  says:  "The 
only  question  is,  whether  they  were  tenants  or  barely  servants; 
•each  had  every  character  of  a  tenant,  and  not  of  a  mere  laborer 
for  the  owner  of  the  soil;  they  took  under  a  contract  for  a  year; 
they  occupied  the  same  house;  they  had  an  interest  or  estate 
in  the  land;  they  paid  rent  in  grain;  they  might  bring  their 
own  cattle  on,  and  reap  what  they  pleased  from  it  for  their 
exclusive  benefit,  except  grain,  which  was  to  be  divided." 

In  Foote  v.  Colvin^  3  Johns.  215  [3  Am.  Dec.  478],  where 
one  Litchfield  sowed  fourteen  acres  of  land,  belonging  to  the 
plaintiff  Foote,  with  rye,  on  an  agreement  that  Foote  should 
have  one  third  of  the  crop,  and  Litchfield  two  thirds,  to  be 
divided  upon  the  field,  it  was  held  that  the  two  had  a  joint 
interest  in  the  crop,  and  as  such  could  maintain  trespass 
against  a  wrong-doer  who  cut  and  carried  it  away;  and  to  the 
argument  that  Foote's  share  on  the  division  provided  for  was 
to  be  regarded  as  rent,  and  therefore  as  the  property  of  the 
cropper  as  tenant  until  gathered  and  divided,  Spencer,  J., 
holding  that  the  property  was  joint,  says:  "  This  seems  best 
tv  promote  the  intentions  of  landlord  and  tenant;  if  the  por* 
tion  reserved  for  the  landlord  was  to  be  considered  as  rent^ 
and  in  which  he  was  to  have  no  interest  until  severance  and 
delivery,  it  would  put  it  in  the  power  of  tenants  clandestinely 
to  alienate  the  produce  of  the  land  to  the  injury  of  the  person 
who  had  enabled  them  to  raise  the  crop." 

And  in  Bradish  v.  Schenck,  8  Johns.  151,  where  Schenck 
brought  an  action  of  trespass  quare  clau9um  /regit  against 
Bradish  for  damage  done  to  a  crop,  it  was  proved  that  one 
Curtis  "  took  the  land  of  the  plaintiff,  and  planted  it  with 
corn  upon  shares."  To  the  objection  that  the  possession  was 
in  Curtis,  as  tenant,  and  the  property  in  the  crop  was  in  him, 
it  is  said  per  curiam:  '^  Letting  land  upon  shares  for  a  single 
crop  is  no  lease  of  the  land,  and  the  owner  alone  must  bring 
trespass  for  breaking  the  close.  Schenck  and  Curtis  were 
tenants  in  common  of  the  corn,"  etc. 

On  the  other  hand,  in  Stewart  v.  Doughty,  9  Johns.  107| 
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where  one  Van  Antwerp  let  a  farm  for  six  years  to  A.  Stewart, 
the  latter  stipulating  "to  render,  yield,  and  pnv  to  Van  Ant- 
werp the  one  half  of  all  the  wheat,  rye,  corn,  and  other  grain 
raised  on  the  farm  in  each  year,  in  the  bushel,  after  deduct- 
ing the  seed,"  with  the  right  reserved  to  each  to  terminate  the 
arrangement  on  giving  six  months'  notice,  in  an  action  of 
trespass  by  Stewart,  Jr.,  claiming  under  A.  Stewart,  for 
breaking,  entering,  and  carrying  away  the  crop,  against  the 
defendants,  who  justified  as  servants  of  Van  Antwerp,  who  had 
given  the  six  months'  notice,  and  A.  Stewart  had  removed  in 
compliance  therewith, — it  was  held,  Kent,  C.  J.,  giving  the 
opinion,  that  the  crop  belonged  to  A.  Stewart,  as  emblements,, 
notwithstanding  "the  lease  was  determined,  since  while  the 
crop  was  in  the  ground  it  was  determined  by  the  lessor"; 
that  the  sale  of  the  crop  while  in  the  ground,  before  the  notice 
to  quit,  as  the  property  of  A.  Stewart,  was  a  valid  sale;  that 
the  whole  property  in  the  grain  was  in  the  lessee;  that  it  be- 
ing a  lease  for  five  years,  by  which  Van  Antwerp  "  rented  and 
hired  and  sufiered  the  lessee  to  possess  and  enjoy  the  farm, 
and  gave  him  the  quiet  and  uninterrupted  possession,"  etc., 
an  interest  in  the  soil  passed,  and  the  lessee  would  have  been 
entitled  to  an  action  of  trespass  for  any  unlawful  entry  upon 
it;  that  the  proportion  of  the  productions  of  the  farm  which 
the  tenant  was  yearly  to  render  was  a  payment  of  rent  in 
kind;  they  were  not  tenants  in  common  in  the  crops  and  pro- 
ductions raised;  the  interest  and  property  in  the  crops  was 
exclusively  in  the  tenant  until  he  had  severed  and  delivered 
to  the  lessor  his  proportion.  And  accordingly  the  purchaser, 
having  the  exclusive  interest  in  the  crop,  could  maintain  the 
action  against  the  lessor  for  entering,  cutting,  and  carrying 
away. 

In  Overseers  v.  Overseers^  14  Johns.  865,  where  it  appeared 
that  one  Sweet  lived  and  worked  on  a  farm  in  Fort  Ann  in 
common  with  one  Hotchkiss  for  about  three  years,  the  farm 
being  worth  about  one.  hundred  dollars  a  year,  and  that  they 
held  the  farm  on  shares  rendering  half  the  produce  to  Mead, 
the  owner,  the  court,  holding  that  Sweet  thereby  gained  a  set- 
tlement in  Fort  Ann,  place  the  decision  on  the  ground  that 
the  transaction  was  "  a  bona  fide  renting  and  occupying  as 
tenant  ....  for  two  years,  and  actually  paying  such  rent," 
within  the  statute  which  makes  that  the  test  in  determining 
the  place  of  settlement.  "  Hotchkiss  and  Sweet  had  the  en- 
tire control  and  ostensible  {jossession  of  the  farm  to  sow  and 
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plant  according  to  their  discretion  for  three  years.  The  one 
half  of  the  produce  which  they  had  a  right  to  retain  is  not  to 
be  regarded  as  a  mere  rule  of  compensation  for  their  labor; 
but  the  one  half  which  they  were  to  yield  to  the  proprietor  of 
the  land  ought  to  be  considered  as  rent  for  the  use  of  the 
ferm." 

Again,  in  De  Molt  v.  Hagerman^  8  Cow.  220  [18  Am.  Dec. 
443],  where,  in  an  instrument  under  seal,  dated  April  1,  1824, 
'^  John  De  Mott  agrees  to  let  said  Billson  work  a  part  of  his 
farm,"  etc.,  '^  Billson  to  work  such  part  as  De  Mott  shall  or 
may  direct,  to  put  all  grain  in  in  good  order,  to  find  all  the  seed, 
and  out  of  the  crop  to  deduct  De  Mott's  one  half,  one  half  of 
seed  so  found ;  to  deliver  De  Mott  at  his  store  one  half  of  all 
the  produce  raised  on  said  farm,  etc.;  said  Billson  to  go  on  the 
farm  as  soon  as  convenient,  and  leave  it  on  the  first  day  of 
April  next."  It  was  held  that  '^this  was  a  letting  of  land 
upon  shares,  not  a  lease;  and  as  to  the  grain  raised,  the  plain- 
tiffs were  tenants  in  common." 

If  these  six  cases  can  be  harmonized,  it  must  be  on  the 
ground  that  three  of  them  hold  that  such  an  arrangement  as 
we  are  considering,  when  made  in  reference  to  a  single  crop, 
is  not  a  lease,  and  the  share  reserved  to  the  owner  is  not  rent; 
but  the  others,  that  when  the  arrangement  is  for  one  or  more 
years,  the  agreement  of  hiring  is  a  lease,  the  whole  property 
in  the  crop  is  in  the  cultivator  as  tenant,  it  may  be  sold  as  his 
sole  property,  and  the  owner  of  the  land  acquires  no  interest 
therein  until  it  is  secured  and  divided  and  delivered  to  him, 
then  he  takes  it  as  rent.  The  use  of  the  terms  *Met"  or 
"  lease,"  if  that  could  be  resorted  to  to  ascertain  when  the 
parties  intended  to  create  the  relation  of  landlord  and  tenant, 
will  not  harmonize  these  cases,  because  terms  were  employed 
in  most  or  all  of  them  which  are  apt  to  create  a  lease. 

If  these  last-named  cases  were  to  govern  the  agreement  now 
before  us,  we  should  be  able  to  give  it  a  specific  character,  and 
by  referring  to  the  rule  of  damages  for  a  breach  of  an  agree- 
ment to  lease,  possibly  find  some  guide  to  the  determination 
of  the  question  raised  by  this  appeal. 

But  subsequent  cases  have  not  followed  those  which  held 
that  the  arrangement  has  the  efiect  lastly  mentioned. 

In  CavwM  v.  Districhy  15  Wend.  379,  the  agreement  by  the 
owner  was,  ''  to  let  Districh  [the  defendant]  have  his  farm  for 
one  year,"  and  Districh  agreed  to  sow  oats  and  give  the  owner 
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one  third  in  the  half-bushel;  corn  one  third  in  the  basket: 
wheat  one  third  in  the  half-bushel,  etc. 

And  the  court  say  of  this:  *'  The  agreement  was  a  letting  of 
the  premises  upon  shares,  and,  technically  speaking,  it  was  not 
a  lease,"  approving  Foote  v.  Colvin,  Bradish  v.  Schenek^  and 
De  Mott  V.  Hagermariy  above  referred  to;  although  here  the 
agreement  was  for  a  fixed  term,  like  Jackson  v.  Br(npneUj  1 
Johns.  267;  holding  also  that  the  portion  of  the  crops  to  be 
paid  to  the  owner  was  not  by  way  of  rent,  in  which  the  prop- 
erty would  be  in  the  tenant  until  a  division,  but  secured  to  the 
owner  a  property  in  the  crop  ab  initio,  and  so  made  the  two 
parties  tenants  in  common. 

The  court  intimate  that  the  decision  in  Stewart  v.  Doughty^ 
9  Johns.  107,  can  be  distinguished  on  the  ground  that  there 
the  phraseology  of  the  instrument  so  corresponded  with  the 
terms  usual  in  leases  as  to  indicate  that  the  portion  of  the 
crops  was  intended  as  payment  of  rent  in  kind,  and  hence 
the  whole  interest  belonged  to  the  tenant  until  division. 

In  Putnam  v.  Wise,  1  Hill,  234  [37  Am.  Dec.  309],  the 
relation  created  by  such  arrangements  is  very  elaborately 
discussed.  There  the  instrument  was  in  form  substantially 
like  that  in  Stewart  v.  Doughty,  supra.  It  was  under  seal; 
the  owners  "  do  by  these  presents  lease  and  to  farm  let  all 
said  land  to  the  parties  of  the  second  part,"  etc.;  then  followed 
particular  details,  as  to  the  furnishing  of  seed,  etc.;  and  the 
parties  of  the  second  part  covenanted  ''to  yield,  pay,  and  give 
to  the  parties  of  the  first  part  one  half  of  all  the  grain  raised 
and  to  be  delivered  at,"  etc.;  with  details  as  to  the  mode  of 
cultivating,  etc.,  the  feeding  of  sheep  supplied  by  the  parties 
of  the  first  part,  division  of  the  wool,  and  that  the  parties 
of  the  first  part  should  have  the  land  from  the  1st  of  April, 
1836,  to  1st  of  April,  1837,  and  if  they  performed  the  agree- 
ment in  a  manner  satisfactory  to  the  owners,  they  should  havo 
it  for  another  year  on  the  same  terms. 

Mr.  Justice  Gowen,  in  giving  the  opinion  of  the  courts  re- 
views the  previous  cases,  particularly  Stewart  v.  Doughty^ 
supra;  regards  Caswell  v.  Districh,  supra^  as  in  principle  over- 
ruling  it;  repudiates  any  distinction  founded  on  the  employ* 
mentof  terms  of  '*  letting,"  "  leasing,"  "  rendering,"  etc.,  or  on 
the  difference  between  an  agreement  that  is  to  continue  for  a 
single  crop  and  one  that  is  to  continue  for  one  or  more  years; 
and  holds  that  the  arrangement  is,  that  the  occupants  or  crop- 
pers shall  come  in  rather  as  servants  than  tenants,  taking  an  in- 
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terest  in  the  crops  and  other  products  as  compensation  for  their 
labor;  the  owners  are  compensated  for  the  use  of  their  land  by  a 
share  of  the  crop,  and  the  occupiers  are  compensated  for  their 
labor;  that  this  makes  them  tenants  in  common  of  the  crops 
and  products,  unless  the  terms  of  the  contract  (which  might 
be  without  legal  objection)  are  such  as  to  secure  to  one  or  the 
other  an  exclusive  interest  in  some  or  one  of  the  particular  crops 
or  products.  If  division  of  products  be  contemplated,  a  ten- 
ancy in  common  arises  in  such  as  are  to  be  divided.  He  refers 
to  numerous  cases,  chiefly  from  New  England,  to  the  effect  that 
the  occupier,  being  a  mere  servant,  cannot  maintain  trespass 
quare  claumm  fregiiy  but  the  owner  only;  that  his  possession 
is  that  of  the  owner;  that  he  has  no  interest  in  the  land  that 
he  can  assign,  and  on  his  death  the  contract  would  be  at  an 
end. 

This  case  was  followed  by  our  present  supreme  court,  in 
Dinekart  v.  Wihon^  15  Barb.  595. 

This  later  view  of  the  subject  is  in  conformity  with  the 
cases  in  Massachusetts,  New  Hampshire,  and  Maine:  Lewis  v. 
Ltfrnan^  22  Pick.  437,  and  the  cases  therein  referred  to,  being 
prominent.  And  a  case  furnishing  a  very  close  analogy  is 
found  in  Connecticut:  Loomia  v.  Marshall,  12  Conn.  69  [30 
Am.  Dec.  596].  See  Bennett  v.  Piatt,  9  Pick.  558;  Chandler 
v.  Thurston,  10  Id.  209;  Beaumont  v.  Crane,  14  Mass.  400; 
MelviUe  v.  Brown,  15  Id.  82;  Dockhan  v.  Parker,  9  Me.  137 
[33  Am.  Dec.  547];  Kittridge  v.  Woods,  3  N.  H.  503  [14  Am. 
Dec.  393];  Robertson  v.  Georgey  7  Id.  306;  Bishop  v.  Doty,  1 
Vt  37. 

If  the  question  were  new,  I  should  say  unhesitatingly  that 
each  case  ought  to  be  chiefly  governed  by  the  language  em- 
ployed by  the  parties  to  express  their  intention.  Nor  do  I 
perceive  any  legal  objection  to  a  stipulation  in  a  lease  for  the 
payment  of  rent  in  wheat  or  other  product  of  the  land  leased. 
In  general,  in  a  lease  for  years,  or  a  grant  in  fee,  reserving 
rent,  when  it  is  payable  in  specified  articles,  as  a  certain  num- 
ber of  bushels  of  wheat,  and  so  many  fowls,  etc.,  it  is  entirely 
clear  that  the  parties  expect  that  the  payment  will  be  out  of 
the  product  of  the  farm.  Nor  would  the  reservation  be  any 
less  rent,  in  my  apprehension,  if  the  reservation  were  in  terms 
"  rendering,  delivering,  and  paying  so  many  bushels  of  wheat 
out  of,  or  parcel  of,  the  wheat  raised  on  the  farm." 

Parties  are  certainly  at  liberty  to  define  and  establish  their 
legal  relations  by  the  use  of  terms  legally  appropriate  to  the 
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object;  and  it  is  not  clear  to  my  mind  that  courts  should  not 
give  effect  thereto,  according  to  their  understood  legal  meanmg. 
Ilence  when  A  agrees  with  B  that  he  will  employ  B|  with  his 
team,  etc.,  upon  his  farm,  whether  for  one  year  or  five,  leaving 
B  at  liberty  to  cultivate  such  fields,  and  plant  such  crops  as 
he  shall  see  fit,  with  just  regard  to  what  good  husbandry  re- 
quires, and  to  pay  B,  for  his  work,  labor,  and  services,  one 
half  of  the  crops  raised,  it  is  obvious  that  the  parties  intend  an 
agreement  for  work,  labor,  and  services,  to  be  paid  for  by  A  in 
a  share  of  the  results. 

On  the  other  hand,  if  A  should  demise,  lease,  and  let  the 
farm  to  B,  to  have  and  to  hold  for  the  term  of  one  or  five 
years,  to  be  cultivated  in  a  husband-like  manner,  rendering 
and  paying  to  A  an  annual  rent  for  the  use  of  the  farm,  to  wit, 
one  half  of  the  crops  raised,  I  perceive  no  sensible  reason  why 
the  parties  should  not  be  deemed  to  intend  an  actual  and 
technical  lease,  which  would  entitle  the  lessee  to  possession, 
give  him  a  term  in  the  land,  make  his  payment  rent  in  the 
technical  sense.  It  may  well  be  inferred  from  this  language, 
contradistinguished  from  the  other,  that  here  it  was  intended 
that  the  tenant  should  have  exclusive  possession  and  the 
whole  ownership  for  the  term,  subject  only  to  his  duty  to  pay 
the  rent  as  it  accrued.  While  in  the  other  case  it  would  be 
equally  plain  that  the  owner  did  not  intend  to  divest  himself 
of  possession  or  of  title  to  the  crops,  but  to  come  under  an  ob- 
ligation and  duty  to  compensate  for  the  services  by  paying 
therefor  out  of  and  according  to  the  quantity  of  the  products. 
In  each  case,  the  result  at  the  end  of  the  term,  if  both  per- 
formed, would  be  precisely  the  same;  and  yet  it  may  be 
deemed  by  parties  contemplating  such  arrangements  with  an 
owner  of  land,  very  important  to  their  security  that  they 
i;hould  have  all  the  rights  of  tenants,  and  when  they  obtain  an 
instrument  in  the  form  of  a  lease,  in  very  terms,  giving  them 
a  term,  and  reserving  rent  as  such,  there  would  seem  to  me  no 
legal  reason  for  saying  the  parties  did  not  intend  just  what 
such  terms  express.  And  therefore,  when,  upon  the  instru- 
ment itself,  the  parties  have,  in  legal  language,  created  a  term 
in  the  land,  it  should,  in  accordance  with  the  view  expressed 
by  Kent,  C.  J.,  in  Stewart  v.  Doughty^  supra,  be  permitted  to 
operate  accordingly.  But,  on  the  other  hand,  where  the  terms 
employed  indicate  a  hiring  of  person  and  team,  etc.,  and  aa 
intent  that  the  owner  hold  the  title  and  possession  of  the  land. 
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and  make  compensation  out  of  the  product,  let  it  operate 

accordingly. 

The  mere  circumstance  that  the  pecuniary  result  of  com- 
plete performance  would  be  identical  is  not  a  conclusive  test 
of  the  intention  of  the  parties.  The  intermediate  and  different 
incidental  legal  consequences  of  the  two  instruments  may  have 
been  the  great  motive  to  the  difference  in  their  form,  and  pre- 
sumptively have  controlled  the  parties  in  their  form.  And  if 
a  tenant  will  only  commit  himself  to  such  an  enterprise  for  a 
term  of  years,  on  condition  that  he  shall  have  a  legal  estate  in 
the  land  for  the  term,  and  that  the  owner  of  the  fee  shall  look 
to  the  conditions  of  the  lease  and  his  covenants  for  his  com- 
pensation for  the  use  of  the  land  as  rent;  and  being  of  such 
mind,  he  obtains  from  the  owner  an  instrument  in  legal  and 
apt  terms  to  express  that  result, — why  should  not  the  instru- 
ment so  operate?  It  is  not  a  sufficient  reason  for  denying  such 
legal  effect  that  another  agreement,  which  is  otherwise  ex- 
pressed, imports  an  intention  to  hire  and  pay  for  the  work  and 
labor. 

Notwithstanding  these  suggestions,  the  balance  of  the  au- 
thorities above  cited  seems  to  be  that,  notwithstanding  the 
technical  terms  employed,  such  an  agreement  does  not  amount 
to  a  technical  lease;  that  the  relation  of  landlord  and  tenant 
is  not  contemplated,  and  the  portion  of  the  crops  reserved  to 
the  owner  is  not  rent,  but  compensation  for  the  use  of  the  land, 
while  the  other  portion  is  compensation  to  the  occupier  for  his 
work,  labor,  and  services,  etc.;  and  that  the  legal  possession  of 
the  land  is  in  the  owner,  and  the  two  are  tenants  in  common 
of  the  crop. 

If  this  view  be  taken  of  the  nature  and  intent  of  the  agree- 
ment before  us,  what  is  the  rule  of  damages  for  its  breach? 

It  is  settled  that  if  there  be  an  agreement  to  employ  for  a 
Bpecified  term,  and  at  a  specified  compensation,  and  the  em- 
ployer refuses  to  perform,  he  is  liable  to  pay  as  damages  the 
stipulated  compensation  for  the  full  period,  provided  the  pro- 
posed employee  remains  out  of  employment  and  in  readiness 
to  serve  during  the  whole  period.  But  although  he  is  prirna 
fade  entitled  to  the  whole  compensation,  it  is  competent  for 
the  defendant  to  reduce  the  recovery  by  showing  that  the  plain- 
tiff earned  something  in  other  ways  during  the  period;  and  it 
is  said  that  such  reduction  may  be  insisted  upon  on  proof  by 
the  defendant  that  the  plaintiff  had  the  opportunity  to  accept 
other  emplojrment  of  the  same  kind,  in  the  same  locality,  and 
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refused :  Sedgwick  on  Damages,  2d  ed.,  852,  c.  12;  C<mtigan  t. 
Mohawk  etc.  R.  R.  Co,,  2  Denio,  609  [43  Am.  Dec.  758],  and 
cases  cited;  Heim  y.  Wdf,  1  E.  D.  Smith,  73. 

But  it  is  quite  obvious  that  if  such  be  the  rule,  the  party 
suing  to  recover  his  wages  must  wait  until  wages  are  dne  be- 
fore  he  can  recover  them,  and  he  can  recover  no  more  than 
have  accrued.  That  is  to  say,  the  plaintiff  can  recover  no  more 
nor  any  faster  than  he  would  be  entitled  to  receive  if  he  had 
been  employed.  The  employer  will  not  be  bound  to  pay  the 
plaintiff  for  being  idle  more  than  he  would  pay  him  for  render- 
ing the  service,  and  wages  will  accrue  no  faster  to  the  plaintiff 
while  idle  than  while  employed,  and  therefore  prospective 
wages  cannot  be  recovered. 

Can  the  rule  of  damages  in  such  case  be  varied  by  declaring, 
not  for  wages  as  such,  but  for  damages  for  denying  to  the  plain- 
tiff the  opportunity  to  earn  the  wages?  Doubtless  the  cause  of 
action  may  be  so  dealt  with,  but  that  will  not  entitle  the  plain- 
tiff to  the  stipulated  compensation  not  yet  accrued.  Non  constcU 
whether  the  plaintiff  may  not  in  the  future  have  employment 
which  will  be  even  more  remunerative,  and  the  plaintiff,  by 
bringing  his  action  immediately  upon  the  refusal  to  employ, 
cannot  practically  deprive  the  defendant  of  the  benefit  of  his 
reclamation  or  abatement  for  earnings  which  may  be  subse- 
quently received  from  other  sources.  If  the  action  be  brought 
immediately,  the  plaintiff  will,  of  course,  be  entitled  to  nominal 
damages,  and  it  may  be,  under  some  circumstances,  to  special 
damages.  But  if  he  claims  as  damages  the  loss  of  the  stipu- 
lated wages,  he  must  wait  until,  but  for  the  breach,  he  would 
have  received  them. 

This  is  not,  however,  because  he  is  not  entitled  to  the  benefit 
of  his  contract, — not  because  the  whole  value  of  the  contract 
may  not  be  recovered  in  a  single  action  and  immediately  upon 
the  refusal  of  the  defendant  to  perform, — but  because  the 
whole  wages  do  not  represent  the  value  of  the  contract;  pre* 
Bumptively  the  services  which  he  does  not  render,  and  which 
he  can  turn  to  other  account,  are  worth  as  much  as  the  wages, 
and  therefore  bo  long  as  it  is  uncertain  whether  he  will  have 
other  employment,  it  is  impossible  to  tell  what  he  has  lost  by 
the  defendant's  fault. 

Now,  if  the  contract  which  we  have  before  us  was  an  agree- 
ment for  a  lease,  the  rule  of  damages  usually  applied  to  such 
agreements  is  the  difference  between  the  rent  the  tenant  agrees 
to  i)ay,  and  the  annual  value  of  the  term;  and  special  dam- 


March,  186S.]  Taylor  v,  Bradley.  425 

ages  may  be  awarded  also  for  expenses  necessarily  mcorred. 
which,  by  reason  of  the  disappointment,  are  lost:  Drigg$  v. 
Doughty,  17  Wend.  71;  GUes  y.CFTooUy  4  Barb.  261;  Lawrence 
V.  Wardwell  6  Id.  424. 

But  the  conclusion  above  arrived  at  is,  that  under  the  authori- 
ties we  cannot  treat  the  present  contract  as  an  agreement  for  a 
lease,  properly  or  technically  so  called. 

And  it  has  been  seen  that  if  the  agreement  be  regarded  as  an 
agreement  for  services,  the  recovery  would  be  the  stipulated 
compensation  up  to  the  time  of  suit  brought,  subject  to  the 
right  of  the  defendant  to  show  earnings,  or  at  least  a  refusal 
to  earn  during  the  same  period,  or  a  portion  thereof. 

Obviously,  if  the  rule  of  damages  applicable  to  a  mere  hiring 
of  services  were  to  be  applied  to  this  case,  the  plaintiff,  having 
brought  his  action  immediately  after  the  breach,  could  not 
claim,  upon  any  facts  proved,  that  anything  in  the  nature  of 
wages  or  compensation  had  accrued  or  would  have  then  ac- 
crued to  him,  had  the  contract  been  performed. 

Besides,  he  was  not,  except  in  a  remote  sense,  a  servant.  He 
would  have  sowed,  and  planted,  and^  cultivated  at  his  entire 
discretion,  subject  only  to  the  rules  of  good  husbandry.  He 
would  have  supplied  a  portion  of  the  seed;  he  would  have 
found  food,  shelter,  and  maintenance  for  stock  furnished  by 
himself,  the  growth  and  produce  of  which  would  have  been 
his  own;  he  would  have  become  himself  the  employer  of 
servants,  out  of  whose  labor  he  had  the  chance  of  profit;  he 
would  have  had  a  home  for  his  family,  and  a  portion  of  the 
supplies  for  their  use;  and  finally,  his  settlement  would  have 
been  in  the  nature  of  an  accounting  and  distribution  of  the 
stock  and  profits.  This,  it  is  true,  did  not  create  a  partner- 
ship, in  the  usual  sense  of  that  word,  and  if  it  did  not  create 
the  relation  of  landlord  and  tenant,  it  was  certainly  not  a 
hiring  upon  wages,  the  benefit  of  which  could  only  be  derived 
from  performance,  or  from  being  out  of  employment. 

In  my  judgment,  we  are  not  driven  to  the  alternative  of  re- 
garding the  present  agreement  as  either  the  one  or  the  other, 
but  as  a  special  contract,  partaking  of  some  of  the  charac- 
teristics of  both.    . 

According  to  the  above  later  cases,  it  is  not  a  lease,  nor  an 
agreement  for  a  lease,  and  the  plaintiff  would  not  have  be- 
come a  tenant;  and  yet  he  was  not,  and  would  not  if  he  had 
entered  into  possession  have  become,  the  mere  servant  of  the 
owner.    Indeed,  in  Walker  v.  FitU^  24  Pick.  191,  in  the  su- 


426  Taylor  t;.  Bradley.  [New  York, 

preme  court  of  Massachusetts,  where  it  is  so  uniformlj  held 
that  the  occupier  does  not  own  the  cropS|  as  tenant,  rendering 
to  the  owner  a  portion  as  rent,  but  the  two  are  tenants  in  com- 
moD,  Justice  Morton  says:  ^'The  occupier  is  not  a  mere 
servant;  it  is  not  a  contract  of  hire  in  which  he  receives 
<;ompensation  for  services.  It  is  not  a  mere  license  to  enter 
and  cultivate,  nor  a  tenancy  at  will.''  Yet  he  says:  ''  He  had 
a  right  to  occupy,  and  an  interest  in  the  land.  The  owner 
could  not  exclude  him,  nor  maintain  an  action  against  him 
for  anything  done  in  pursuance  of  the  agreement." 

In  view  of  these  observations,  and  in  view  also  of  the  de- 
cisions above  referred  to,  the  learned  justice  did  very  perti- 
nently add:  '^  What  the  precise  nature  and  character  of  his 
interest  was,  is  not  so  easily  determined." 

It  was,  in  view  of  the  decisions,  a  special  contract,  partak- 
ing somewhat  of  the  nature  of  an  adventure,  and  entitling  the 
party  to  the  chance  of  profit  or  benefit  derivable  therefrom. 
On  an  agreement  for  wages,  the  court  can  declare,  as  matter 
of  law,  that  if  the  party  serve  he  is  entitled  to  the  stipulated 
compensation.  If  the  amount  be  not  fixed  in  the  contract, 
then  what  his  services  are  worth;  if  he  finds  other  employ- 
ment, they  may  be  allowed  in  abatement. 

Here  the  court  cannot  say  that,  if  the  contract  had  been 
performed,  he  would  have  realized  one  dollar  for  his  services; 
non  constat  that  the  returns  of  the  cultivation  would  have 
equaled  his  expenditure.  It  may  be  presumed  that  the  earth 
will  yield  a  reward  to  the  husbandman;  but  how  large?  That 
depends  upon  details  more  or  less  contingent  and  speculative. 
And  other  contracts  of  the  same  nature,  in  the  same  place, 
calling  for  the  same  expenditure  of  time,  labor,  skill,  assist- 
ance, and  other  details,  and  upon  a  farm  of  the  same  precise 
character,  may  safely  be  said  to  be  impossible. 

To  my  mind,  the  only  rule  which  can  be  prescribed,  and  the 
only  rule  which  will  do  justice  to  the  parties,  is,  that  the  plain- 
tiff is  entitled  to  the  value  of  his  contract.  He  was  entitled  to 
its  performance;  it  is  broken;  he  is  deprived  of  his  adventure; 
what  was  this  opportunity  which  the  contract  had  apparently 
secured  to  him  worth?  To  reap  the  benefit  of  it,  he  must  in- 
cur expense,  submit  to  labor,  and  appropriation  of  his  stock. 
His  damages  are  what  he  lost  by  being  deprived  of  his  chance 
of  profit. 

How,  then,  can  the  value  of  the  contract  be  proved?  If  it 
cannot  be  proved,  then  the  plaintiff  can  only  recover  nominal 
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damages.  I  think  the  plainti£f  is  not  without  a  better  rule. 
The  adminiBtration  of  justice  frequently  proceeds  with  reason* 
able  certainty  of  accomplishing  what  is  right,  or  as  nearly 
right  as  human  efforts  may  attain,  in  the  face  of  similar  diffi- 
culties, and  it  does  so  by  making  the  experience  of  mankind, 
or  rather,  the  judgment  which  is  founded  upon  such  experi- 
-ence,  the  guide. 

Like  the  question  of  the  market  value  of  goods  on  a  partic- 
ular day,  that  becomes  a  test  of  damages  only,  as  a  means  of 
judging  how  much  one  entitled  thereto  could  have  realized 
by  a  sale,  and  yet  numerous  contingencies  might  have  ren- 
dered it  impossible  to  sell  at  that  price,  and  other  circum- 
stances might  render  it  grossly  improbable  that,  if  he  had  the 
goods,  he  would  have  sold  them  at  that  time;  so,  when  the 
damages  for  not  executing  a  lease  of  a  house  are  to  be  ascer- 
tained by  proving  the  value  of  the  lease  at  the  rent  reserved; 
and  other  cases  are  numerous  in  which  such  value  must  be 
ascertained  by  resort  to  the  judgment  of  men  whose  knowledge 
of  the  premises,  and  whose  experience  in  the  same  or  like 
matters,  enable  them  to  form  a  judgment  on  the  subject. 

It  is  quite  true  that  any  opinion  so  expressed  will  be  open 
to  scrutiny;  cross-examination  may  draw  out  all  the  grounds 
of  opinion,  and  may  travel  over  all  the  causes  of  uncertainty 
and  doubt  above  alluded  to,  even  to  the  estimate  in  detail  of 
all  the  possible  results  of  working  the  farm,  and  its  expenses 
and  contingencies. 

It  is  also  true  that  any  such  opinion  must  be  formed  in  view 
of  all  the  various  uncertainties  attending  the  operation  of 
working  the  farm,  but  it  is  a  result  based  upon  years  of  ex- 
perience and  observation  with  knowledge  of  the  farm  itself, 
upon  which  the  plaintiff  must  rely  to  prove  the  value  of  his 
contract.  How  much  is  such  a  privilege  (whether  it  be  called 
a  lease  or  right  of  occupation,  or  by  whatever  name)  worth? 
Any  answer  to  that  question  necessarily  brings  into  the  mind 
of  any  one  proposing  to  buy  the  privilege  all  that  it  will  cost 
him  in  time,  labor,  money,  or  other  sacrifice  to  enter  upon 
performance  and  perform  the  contract  on  his  part,  and  also 
all  the  uncertainty  as  to  the  result  in  producing  value  to  him 
in  return.  Such  a  privilege  may  be  worth  nothing.  It  may 
be  worth  more  than  the  labor  and  expense  attending  it.  I 
think  it  is  a  proper  subject  for  proof  in  that  form. 

According  to  these  views,  the  question  whether  or  not  the 
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plaintiff  hired  another  farm,  and  what  it  coet  to  remove  to  it^ 
becomes  irrelevant. 

For  these  reasons,  I  think  the  judgment  should  be  reveTsed, 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

Judgment  reversed. 

AflRB»M»TfT8  TO  WoKK  Lahd  ov  Ssabbs,  and  rights  of  reepectiye  partiM 
in  tbe  land  and  in  the  aropt:  See  Semai  ▼.  Hodim^  79  Am.  Dec  147,  and 
eaaea  coUeoted  in  note  161;  Dtnm  ▼.  NuxoUa,  S9  Id.  319,  and  note. 

AoBBDaEiiT  TO  Fabm  Lavd  on  Skabbs  za  CoMTRACT  OF  SsBTioB,  and  not 
of  lease,  and  the  person  doing  the  fanning  is  a  mere  cropper,  and  not  a  ten- 
ant, and  has  no  interest  in  the  land:  Adams  ▼.  MeKeamm,  91  Am.  Deo.  183. 

Thx  PBmoiPAL  CASi  IB  CTTED  to  the  point  that  the  matlcet  valne  of  goods 
on  a  particolar  day,  and  the  Talne  of  a  lease,  are  to  be  ascertained  by  the 
Judgment  of  men  whose  knowledge,  and  whose  experience  in  the  same  or 
like  matters,  enable  them  to  form  a  judgment  on  the  snbjeot,  in  WtufJImrm 
▼.  Hubbard,  6  Lans.  14;  it  is  cited  and  followed  to  the  point  relative  to  tbe 
kind  of  evidence  admissible  to  show  loss  of  profits,  in  Day  v.  New  York  CenL 
JR.  H.  Co.,  22  Hun,  417;  to  the  point  that  an  agreement  to  allow  one  to  work 
land  on  shares  for  a  single  crop  is  no  lease  of  the  land,  but  the  parties  to  such 
an  agreement  become  tenants  in  common  of  the  crop,  in  Dedber  ▼.  Decker,  17 
Id.  14;  Thomae  v.  Bacon,  34  Id.  90;  Vaughn  v.  De  Wandier,  63  How.  Pr. 
880;  to  the  true  test  to  be  applied  to  agreements  in  which  the  rent  is  to  be 
paid  in  shares,  in  Strain  ▼.  Gardner,  61  Wis.  181.     It  is  cited  to  the  second 
point  stated  in  the  syUabue,  and  distinguished,  in  Howard  v.  Dalp,  61  N.  T. 
872;  and  is  criticised  as  to  the  rule  of  damages  in  Cumminga  ▼.  Hansen,  63 
How.  Pr.  352.    It  is  followed  in  Heed  v.  McCouneU,  17  N.  T.  Week.  Dig. 
675,  as  to  the  proof  of  damages,  by  the  estimates  of  witnesses;  but  on  this 
point  is  dissented  from  in  Wakeman  v.  Wheeler  He,  Ufg.  Co,,  101  K.  T.  218. 
Mbasubb  of  Damaobs  Rbootbbablb  bt  Lessbb  Who  is  Pbbybmtbd 
FBOM  Taxing  Possbssion,  ob  is  aftbbwa&ds  Evictbd  bt  Lbssor.  —  The 
doctrine  has  been  spmetimes  maintained,  chiefly  upon  the  authority  of  Fleit' 
rtau  V.  HiornhiU,  2  W.  Black.  1078^  that  a  lessor  who  fails  to  give  possession 
to  his  lessee,  or  who  evicts  him  afterwards,  is  ordinarily  only  liable  in  nomi- 
nal damages  for  his  breach  of  contract:  See  Taylor's  Landlord  and  Tenant, 
7th  ed.,  sec  317;  Wood's  Landlord  and  Tenant^  sec.  365;  3  Sutherland  on 
Damages,  147;  Kmney  v.  WaUs,  14  Wend.  38;  Moak  v.  Johnmm,  1  Hill,  99; 
Keily  V.  Dutch  Church,  2  Id.  105;  Mack  v.  Paiehin,  42  K.  Y.  167,  171;  S.  C, 
1  Am.  Rep.  506,  507;  McClowry  v.  Cloghan'e  AdmW,  1  Grant  Caa.  307;  JTo 
Cqfferiy  v.  Oriewold,  99  Pa.  St.  270.    The  general  rule  for  the  measure  of 
damages,  in  case  of  the  lessor's  refusal  or  failure  to  deliver  possession  of  the 
demised  premises,  is,  however,  the  loss  of  the  bargain  to  the  vendee:  Robm' 
eon  V.  Harman,  1  Ex.  850;  Lock  v.  Furu,  L.  R.  1  0.  P.  441,  affirming  19 
Com.  B.,  K.  S.,  96;  Snodgraae  v.  Reynolds,  79  Ala.  452;  S.  C,  58  Am.  Eep. 
601;  Cmey  v.  HauMns,  48  BL  308;  Mack  v.  Patchin,  42  K.  Y.  167, 172;  S.  C, 
1  Am.  Bep.  506,  508;  VanBroddkiY.  Cwfwalkmof  Brantford,  20  U.  C.  Q.  Bl 
347;  or  in  other  words,  the  general  rule  for  the  measure  of  damages  is  the 
differenoe  between  the  rent  reserved  and  the  value  of  the  premises  for  the 
term:  Taylor's  Landlord  and  Tenant,  7th  ed.,  sec  317;  Wood's  Landlord  and 
Tenant,  sec  365;  3  Sutherland  on  Damages,  149;  Rose  v.  Wynn,  42  Ark.  237; 
Qrem  v.  WUUams,  45  Bl.  206;  Dobbins  v.  Duquid,  65  Id.  464;  Adakr  v.  Bog^ 
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20  Iowa,  238;  Alexander  v.  Bishop,  59  Id.  672,  578;  ffughe»  ▼.  ffood^  50  Ho. 
350;  Dean  v.  Hoesler,  1  Hilt.  420;  Giles  v.  O'TooU,  4  Barb.  261;  Trull  ▼. 
Oranger,  8  N.  Y.  115;  Newbrt^tgh  v.  >Ka/(«r,  8  Gratt  16;  Poposhey  ▼.  ATiifii^ 
wUz,  68  Wis.  322;  Co^  v.  King,  19  Week.  Dig.  551.  So  in  an  action  to 
recover  damages  for  the  breach  of  a  contract  by  which  the  defendant  engaged 
to  employ  the  plaintiff  to  coltiTate  a  farm  npon  shares,  the  proper  measure 
of  damages  is  the  profit  which  the  plaintiff  would  have  made  on  the  farm  if 
the  contract  hiid  not  been  violated:  Hay  v.  Oronoble,  34  Pa.  St.  9.  If  a  les- 
sor refuses  to  ileliver  the  whole  of  the  premises,  and  the  lessee  enters  into 
possession  of  part,  the  measure  of  damages  is  the  diminished  value  of  the 
lease:  Townsend  v.  Nieberaon  Wharf  Co.,  117  Mass.  501.  Where  a  lessor 
covenanted  to  renew  at  the  same  rent,  but  compelled  the  lessee  to  take  a  re> 
newal  at  an  increased  rent,  the  measure  of  damages  is  the  difference  between 
what  the  lessee  was  to  have  paid  and  what  he  was  compelled  to  pay  under 
the  new  lease:  Tnuy  v.  Albany  Exchange  Co.,  7  K.  Y.  472,  475. 

If  other  damages  have  resulted  to  the  lessee  as  the  direct  and  natural  con- 
sequence of  the  lessor's  breach  of  the  contract,  these  are  also  recoverable: 
Jiose  v.  Wynn,  42  Ark.  257;  Oreen  v.  Williams,  45  lU.  206;  WUlkims  v.  0(i- 
pliant,  3  Ind.  271;  Adah-  v.  Bogle,  20  Iowa,  238;  Lawrenes  v.  WardweU,  6 
Barb.  424;  De  la  Zerda  v.  Kom,  25  Tex.  Supp.  188;  as  expenses  incurred 
in  preparing  to  remove  to  and  occupy  the  premises:  Driggs  v.  Dwtgid,  17 
Wend.  71;  &  C,  31  Am.  Dec.  283;  OUes  v.  O'TooU,  4  Barb.  261;  Woodimry 
V.  Jones^  44  K.  H.  206;  Adair  ▼.  Bogle,  20  Iowa,  238;  or  in  otherwise  pre- 
paring to  carry  out  the  agreement:  CUky  v.  Hawkins,  48  lU.  306;  loss  of 
time,  trouble,  and  inconvenience  the  natural  consequences  of  the  breach: 
Teager  v.  Weaver,  64  Pa.  St.  425;  Adair  v.  Bogle,  20  Iowa,  238;  but  not 
probable  loss  of  profits:  Oreen  v.  WiUianu,  45  Hi  206;  Alexander  v.  Bi^\ 
59  Iowa,  572,  578;  OUes  v.  O'Toole,  4  Barb.  261;  ITewlmnigh  v.  WaUe»r,  8 
Oratt.  16;  although  damages  for  loss  to  business  which  could  not  possibly  be 
avoided  may  be  recovered:  Dobbins  v.  Duquid,  65  IlL  464;  and  where  the 
lessee's  business  was  unavoidably  suspended  in  consequence  of  the  lessor's  re- 
fusal to  deliver  possession,  the  lessee  was  held  entitled  to  recover  interest, 
during  such  suspension,  on  the  a^ital  actually  invested:  Oreen  v.  Williams, 
45  Id.  206.  Whatever  is  offered  in  mitigation  of  damages  must  also  have  a 
proximate  relation  to  the  contract:  Wolfy.  Studtbaher,  65  Pa.  St.  459. 

In  case  of  an  eviction  by  the  lesior,  the  general  rule  also  is,  that  the  lessee 
is  entitled  to  recover  the  difference  between  the  rent  he  was  to  pay  and  the 
actual  value  of  the  unexpired  term:  Wood's  landlord  and  Tenant,  sec  365; 
3  Sutherland  on  Dunages,  149;  Williams  ▼.  Burrell,  1  Com.  B.  402;  ChaUer- 
ion  V.  Fox,  5  Dner,  64;  Sehlemmer  v.  North,  32  Mo.  206;  but  see  Smith  v. 
Wunderlieh,  70  III.  426;  as  well  as  such  other  damages  as  are  the  natural 
consequences  of  the  eviction:  Wood's  landlord  and  Tenant,  sec  365;  As/iley 
V.  Warner,  11  Gray,  43;  Cltapman  v.  Kirby,  49  III.  211;  but  the  damages  are 
ouly  such  as  can  be  ascertained  and  fixed  with  reasonable  certainty:  New  York 
Academy  qf  Mude  v.  HacktU,  2  Hilt.  217.  Loss  of  profits  which  the  tenant 
might  have  made  had  he  not  been  disturbed  cannot  be  recovered:  Denison  v. 
Ford,  10  Daly,  412;  yet  where  they  are  the  natural  and  proximate  conse* 
queuce  of  the  eviction,  it  is  otherwise:  Shaw  v.  Hoffman,  25  Mich.  162;  and 
see  JUarquart  v.  La  Forge,  5  Duer,  559.  Exemplary  damages  are  also  re- 
coverable: Smith  V.  Wunderlieh,  70  IlL  426. 
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SOBANTON   V.    GlABK. 
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WusRx  Vbvdob  ov  Chattkl  n  vor  nr  Posannoir  at  Tm  aw  Sal^ 
Wabbastt  of  Titli  n  not  Imflikd^  and  tus  tabaaqaent  aoqiiiritioft 
of  a  good  titlo  will  not  inure  to  the  benefit  of  the  vendeew  Bnt  where 
the  vendor  ia,  at  the  time,  in  the  poaaenion  of  the  thing  adld,  he  ia  held 
to  an  implied  warranty  of  title. 

Action  upon  a  promissory  note.  The  note  was  made  Octo* 
ber  16,  1855,  by  the  defendant  Clark,  payable  to  the  order  of 
E.  B.  Litchfield,  one  year  after  date;  and  the  payee  trans- 
ferred the  note,  before  its  maturity,  to  Jerome,  indorsing  it 
without  recourse.  In  December,  1857,  Jerome  transferred  the 
note  to  E.  C.  Litchfield,  who  retained  possession  of  it  until 
August,  I860,  and  then  transferred  it  back  again  to  Jerome. 
In  a  few  weeks  after  the  last-mentioned  transfer,  Jerome  sold, 
transferred,  and  delivered  the  note  to  E.  B.  Litchfield,  who 
transferred  and  delivered  it  to  the  plaintiffs,  who  brought 
suit  thereon  in  September,  1860.  The  defense  was  payment, 
alleged  to  have  been  made  to  one  Leland  in  the  fall  of  1858. 
In  that  year  Leland  agreed  with  Jerome  to  exchange  some 
wild  western  lands  for  certain  overdue  notes,  which  agreement 
was  carried  into  effect,  and  it  was  supposed  that  the  note  in 
question  was  included  in  the  agreement;  but  in  fact  the  note 
was  never  in  the  possession  of  Leland,  and  the  defendant 
knew  it  was  not  in  his  possession  at  the  time  he  claims  to 
have  paid  it.  But  Leland  left  other  notes  bought  in  the  land 
transaction  with  Jerome,  and  took  them  awav  as  he  had  occa- 
sion  to  use  them,  and  he  gave  the  defendant  an  order  on 
Jerome  for  the  note  in  suit.  On  presenting  this  order,  Jerome 
supposed  from  the  defendant's  statements  that  this  note  wa» 
one  of  those  which  he  sold  to  Leland,  and  signed  a  paper  ad- 
mitting it,  under  that  impression.  The  jury  were  charged, — 
"  1.  That  if  Jerome  was  the  owner  of  the  note  in  1858,  when 
it  was  said  he  sold  it  to  Leland,  and  he  did  so  sell  it,  but  did 
not  deliver  it,  then  the  note  is  paid,  and  the  plaintiffs  cannot 
recover;  2.  That  if  Jerome  was  not  the  owner  of  the  note  in 
1858,  at  the  time  he  is  said  to  have  sold  it  to  Leland,  and  he 
did  so  sell  it,  and  he  afterward  became  the  owner  of  it,  then 
if  Clark  had  paid  it  to  Leland,  who  had  purchased  it,  the 
plaintiff  cannot  recover,  because  Jerome  must  be  deemed  to 
have  warranted  the  title,  and  if  he  acquired  the  title  after 
a  sale  to  Leland,  it  then  became  extinguished  by   opera* 
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tion  of  law."  To  the  last  propoeitioQ  the  plaintiffs'  counsel 
excepted.  The  verdict  was  for  the  defendant,  and  judgment 
was  entered  thereon.  Upon  appeal,  the  general  term  reversed 
said  judgment  and  ordered  a  new  trial,  and  the  defendant 
appealed. 

Chatfiddj  for  the  appellant. 
Emoti^  for  the  respondents. 

By  Court,  Bacon,  J.  If  the  charge  of  the  learned  judge- 
upon  the  trial  had  stopped  at  the  first  proposition  enunciated 
by  him,  it  is  possible  the  verdict  might  be  upheld,  because  it 
may  perhaps  be  said  that  there  is  some  evidence  from  which 
the  jury  might  possibly  have  found  that  Jerome  was  the  owner 
of  the  note  in  185S,  when  it  is  claimed  that  he  sold  it  to  Lieland. 
The  uncontradicted,  and  indeed  overwhelming,  evidence  is^ 
that  in  December,  1857,  the  note  in  controversy  was  sold  and 
delivered  to  Edwin  C.  Litchfield,  who  held  it  as  owner  from 
that  time  until  August  or  September,  1860,  when  he  sold  and 
transferred  it  to  Jerome,  who  soon  after  disposed  of  it  to  Elisha 
B.  Litchfield,  from  whom  the  plaintiffs  derive  their  title.  It 
is  quite  likely  that  in  the  transaction  between  Jerome  and 
Leland,  which  occurred  in  the  fall  of  1858,  both  parties  sup* 
posed  that  this  note  was  among  the  bundlid  of  securities  that 
were  traded  off  for  the  wild  land,  but  it  is  as  nearly  certair> 
as  it  can  well  be  rendered  by  testimony  that  Jerome  had  not 
then  either  the  possession  or  ownership  of  the  note,  and  it 
can  hardly  be  claimed  that  the  jury,  if  that  naked  proposi- 
tion had  been  left  to  them  upon  the  testimony,  could  have- 
found  any  such  fact.  The  utmost  that  can  be  insisted  the  tes- 
timony conduces  to  prove  is,  it  seems  to  me,  that  Jeromc' 
agreed  to  sell  this  note,  with  others,  in  exchange  for  the  lands; 
that  the  other  notes  were  handed  to  the  clerk  of  Jerome,  or  lo> 
Jerome  himself,  who  held  them  as  the  depositary  of  Leland, 
but  that  this  note  was  not  among  the  number,  and  was  never 
in  the  possession  of  Leland,  or  that  of  his  agent. 

Assuming  this  to  be  the  state  of  the  case,  the  jury  were  in- 
structed that,  if  they  believed  that  Jerome  sold,  that  is,  ir> 
effect  agreed  to  sell,  this  note  to  Leland,  although  he  was  not 
the  owner  at  the  time  of  this  agreement,  yet,  as  he  afterward 
became  the  owner,  his  agreement  implied  a  warranty  of  title, 
and  this  subsequently  acquired  title  inured  to  the  benefit  of 
Leland,  his  vendee,  and  payment  to  him  extinguished  the 
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note.  Upon  this  proposition  the  jury  were  authorized  to  find, 
as  they  did,  a  verdict  for  the  defendant;  and  the  question  is, 
whether  the  proposition  is  sound  in  law;  in  other  words,  is 
there  an  implied  warranty  of  title  in  the  sale  of  a  chattel 
where  the  owner  is  not  in  possession? 

It  is  to  be  assumed  that  there  was  no  express  affirmation 
of  title  by  Jerome  to  Leiand.  There  was,  on  the  one  hand,  a 
sale  of  wild  lands,  and  on  the  other,  a  sale  and  transfer  by 
delivering  of  certain  notes,  and  an  agreement  to  sell  another 
note,  but  of  which  no  assignment  or  delivery  was  made,  and 
no  written  transfer  executed  purporting  to  convey  a  present 
interest,  or  one  infuturo. 

On  this  precise  question,  as  to  the  implication  of  a  war- 
ranty on  the  sale  of  a  chattel  not  in  possession  of  the  vendor 
at  the  time,  Chancellor  Kent,  in  his  Commentaries,  states  the 
doctrine,  without  qualification,  to  be,  that  the  rule  of  caveat 
tmptor  applies,  and  the  party  buys  at  his  peril:  2  Kent's  Com. 
478.  He  adds  that  if  the  seller  has  possession  of  the  article, 
and  sells  it  as  his  own,  and  not  as  agent  for  another,  and  for 
a  fair  price,  he  is  understood  to  warrant  the  title.  In  support 
of  the  rule,  as  thus  stated,  he  cites  two  or  three  old  cases  in 
the  English  books.  The  first  is,  the  remark  of  Tanfield,  chief 
baron,  in  Roswell  v.  Vaughauj  Cro.  Jac.  197,  to  the  effect 
that  if  one  sell  lands,  whereof  another  is  in  possession,  or  a 
horse,  whereof  another  is  possessed,  without  covenant  or  war- 
ranty for  the  enjoyment,  it  is  at  the  peril  of  him  who  buys, 
And  it  is  not  reason  that  he  should  have  an  action  at  the  law, 
where  he  did  not  provide  for  himself.  In  Medina  v.  Stough-^ 
ion,  1  Salk.  219,  Holt,  C.  J.,  decided  that,  where  one  having 
possession  of  a  chattel  sells  it,  the  affirmation  that  it  is  his 
amounts  to  a  warranty,  but,  alitevj  where  the  seller  is  out  of 
possession,  for  there  may  be  room  to  question  the  seller's  title, 
and  caveat  emptor  in  such  case,  to  have  either  an  express  war- 
ranty or  a  good  title.  These  cases  seem  to  have  settled  the 
law  in  England,  in  conformity  with  the  principle  laid  down 
by  Kent,  and  we  have  been  cited  to  no  authority  doubting  or 
questioning  them,  unless  such  an  inference  may  arise  from 
the  remark  of  BuUer,  in  Paisley  v.  Freeman^  3  Term  Rep.  58, 
which,  however,  is  merely  to  the  effect  that  if  the  seller  affirms 
the  chattel,  not  in  his  possession,  to  be  his,  he  is  bound  to  an- 
swer for  the  title;  for,  in  such  case,  the  vendee  has  nothing 
else  to  rely  upon.  This  places  the  liability  upon  the  ground 
of  an  affirmation,  amounting  to  a  warranty,  and  is  not  at  all 
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inconsisteDt  with  the  principle  enuiiciated  in  the  two  caaa*  on 
which  the  rule,  as  stated  bj  Kent,  is  founded. 

In  this  state  the  same  question  was  presented,  and  is  very 
fully  discussed,  both  on  principle  and  authority,  in  the  ease  of 
McCoy  y.  Arlcher^  3  Barb.  323.  The  effect  upon  the  question 
of  warranty  of  title  upon  a  sale,  where  the  property  is  in  or  oat 
of  the  possession  of  the  vendor,  is  there  considered,  and  the 
propositions  are  established  that  possession  by  a  vendor  of 
ohattels  is  equivalent  to  an  affirmation  of  title,  and,  in  such 
<;ase,  the  vendor  is  held  to  an  implied  warranty  of  title,  even 
although  nothing  be  said  on  the  subject  between  the  parties. 
But  if  the  property  sold  be  at  the  time  of  the  sale  in  the  pos- 
session of  a  third  party,  and  there  be  no  affirmation  or  asser- 
tion of  ownership,  no  warranty  of  title  will  be  implied.  In 
these  circumstances,  in  order  to  attach  any  liability  to  the 
vendor  upon  a  sale,  there  must  be  an  affirmation,  which  will 
amount  to  a  warranty  of  the  title. 

The  principle  established  by  this  case  is  followed  and  ap- 
proved in  Edich  v.  Crtm,  10  Barb.  445,  where  the  court  cite 
the  case  in  Cro.  Jac.  197,  and  say  the  general  rule  is,  that  the 
vendor  of  a  chattel  impliedly  warrants  the  title,  yet  when 
the  chattel  is  not  in  the  vendor's  possession,  but  in  that  of 
another,  this  rule  does  not  prevail.  In  Hopkins  v.  Orinnelly  28 
Id.  533,  where  the  same  point  arose,  the  decision  was  to  the 
fiame  effect,  and  the  proposition  in  the  terms  laid  down  by 
Kent  was  reiterated  and  approved. 

It  is  not  important  to  cite  authorities  from  other  states, 
aeveral  of  which  are  quoted  in  the  opinion  of  the  court  in 
the  case  of  McCoy  v.  Artcher^  supra^  and  are  to  the  same  effect. 
These  cases,  in  our  own  courts,  settle  the  doctrine  with  us, 
from  which  there  has  been  no  dissent  from  the  earlie&t  case 
to  the  present  time.  The  effect  of  these  decisions  is  sought 
to  be  evaded  by  the  assertion  of  the  defendants'  counsel,  that, 
in  these  cases,  the  vendor  never  had  possession  of  the  thing 
sold,  either  before  or  after  the  sale,  while  here  Jerome  not  only 
had  possession  before  he  sold,  but  afterward.  It  is  not  per- 
ceived how  this  fact,  conceding  it  to  exist,  can  vary  the  prin- 
oiple.  The  counsel,  in  this  part  of  his  argument,  also  insists 
that  Jerome  was  the  owner,  and  had  possession  of  the  note 
when  he  sold.  If  this  were  conceded,  the  argument  would  be 
at  an  end,  and  the  proposition  of  law  we  have  been  discussing 
would  be  immaterial,  but  it  is  to  be  remarked  that  the  weight 
of  evidence  is  entirely  otherwise,  and  in  the  proposition  laid 
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down  by  the  court  in  this  case,  the  judge  assumes  that  Jeronm 
was  not  the  owner  of  the  note  at  the  time  of  the  alleged  sale 
(as  he  undoubtedly  was  not  in  fact),  but  that  it  was  his  sub- 
sequent acquisition  of  the  title  that  inured  to  the  benefit  of 
the  vendee,  so  that  he  could  hold  the  vendor  upon  an  implied 
warranty,  which,  as  we  have  seen,  the  law  does  not  create,  but 
expressly  repudiates.  In  the  case  of  McCoy  v.  ArtcheVj  supra^ 
the  note,  which  was  the  subject  of  the  sale,  was  potentially  in 
the  possession  of  the  defendants,  being  held  by  an  agent  for 
their  benefit,  some  time  prior  to  the  transaction,  by  which  they 
were  sought  to  be  charged. 

It  is  said  by  the  defendants'  counsel  that  the  certificate  of 
Jerome  to  Clark  estops  him  from  making  any  claim  on  the 
note  against  Clark,  and  this  estoppel  follows  the  note  into  the 
hands  of  those  deriving  title  from  or  through  Jerome.  It  is 
quite  questionable  whether  this  certificate  was  properly  ad- 
mitted in  evidence,  the  efiect  being,  if  it  had  any,  to  impeach 
the  title  to  a  chose  in  action  in  the  hands  of  another  party, 
after  Jerome  had  parted  with  it.  But  it  could  not  operate  as 
an  estoppel,  for  the  simple  and  obvious  reason  that  it  was 
given  long  after  the  time  that  Clark  had  dealt  with  Jerome, 
and  had  professedly  bought  the  note,  and  he  was  induced  to 
no  action  whatever  upon  the  strength  of  that  certificate,  or  of 
any  representation  made  in  it.  It  lacks  all  the  elements  of  a 
legal  or  equitable  estoppel,  and  should  properly  have  had  no 
influence  in  the  case. 

I  think  the  judgment  of  the  general  term  should  be 
affirmed,  and  judgment  in  accordance  with  the  stipulation 
rendered  for  the  plaintiffs  for  the  amount  of  the  note  and 
interest,  with  costs. 

All  the  judges  concurred,  except  MasqNi  J. 

Judgment  affirmed. 

RXTLV  OFOaTEAT  EMPTOBAFPLnS  TO  EVIRT  SaUI  OV  CHATTBiS  'mh&f  th* 
possession  at  the  time  of  the  sale  is  not  in  the  person  selling,  if  there  is  no 
express  warranty  of  title;  but  where  the  possession  is  in  the  perty  selling; 
and  he  sells  the  chattel  as  his  own,  and  for  a  fair  price,  the  law  implies  a 
warranty  of  title:  Long  v.  HiddngboUom,  64  Am.  Deo.  118;  8eoU  t.  ffix^  62 
Id.  459,  and  note. 

Whsn  Selleb  will  be  Held  to  Waebant  Tttli:  Coiiiifan  ▼.  Hawtitu^ 
94  Am.  Dec.  583,  and  note  588. 

AonoN  ON  Imflied  Wabraktt  OV  Tnxii  See  Brwm  r.  Pkn$p  9t 
Dec  57;  FawceU  v.  OOorn,  83  Id.  278. 
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Tkb  psincxpal  oabji  is  citu>  to  the  point  that  on  a  nle  of  peraonal 
ptupwrty  bj  a  pefson  in  possession  a  warranty  of  title  is  implied,  in  Sheppard 
▼.  Saries,  13  Hon,  653;  Heed  ▼.  Oomion,  3  Daly.  419;  LedwUk  ▼.  McKhn,  3 
Jones  k  S.  806;  and  to  the  point  that  the  role  is  otherwise  when  a  vendor 
sells  chattels  not  in  his  possession,  in  Aiimt  ▼.  J7ot<^,  8  Thomp.  k  0.  823; 
ifif7«  ▼.  iVter,  6  Id.  65. 
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OoMFULiiiT  SumcnDTTLT  Statbs  Cauba  or  AcnoN,  although  after  set* 
ting  ont  certain  valid  notes  it  states  that  they  were  surrendered  and 
canceled,  the  defendant  giving  in  lieu  thereof  certain  other  notes  of  the 
like  amount,  in  which  usurious  interest  was  reserved  for  an  extension  of 
the  tame  of  payment;  and  the  plaintiff  is  entitled  to  recover  the  amount 
actually  due  upon  the  valid  notes. 

I>XBTOR  DOES  NOT  Satlsft  HIS  DxBT  BT  GiviNo  HIS  OwN  NoTss,  payable 
at  a  future  day.  If  the  new  notes  are  not  paid,  whether  valid  or  usuri- 
ous, the  creditor  may  proceed  upon  and  recover  for  the  original  indebted- 
ness, as  if  such  notes  had  not  been  given,  surrendering  them  on  the  trial. 

Ulinuous  ExTKNSiON  ov  Tnn  or  PATMXirr  of  valid  debt  does  not  impair 
the  creditor's  right  to  recover  therefor.  The  surrender  and  cancellation 
of  a  security  will  not  operate  as  a  bar  to  a  recovery,  unless  the  intent  of 
the  transaction  was  to  release  or  discharge  the  indebtedness. 

Action  to  recover  the  amount  due  upon  six  promissory 
notes.  The  said  notes  had  been  canceled  and  surrendered  by 
the  plaintiff  to  the  defendants,  the  plaintiff  taking  in  lieu 
thereof  six  other  promissory  notes  of  the  like  amount,  in  which 
was  included  a  rate  of  interest  admitted  by  the  plaintiff  to  be 
usurious.  Other  facts  appear  in  the  opinion.  The  defendants' 
motion  for  a  nonsuit  was  granted,  and  judgment  of  nonsuit 
was  directed.  The  nonsuit  was  set  aside  at  general  term,  and 
a  new  trial  ordered.    The  defendants  stipulated  and  appealed. 

John  H.  ReynoldSy  for  the  appellants. 
Samuel  Handy  for  the  respondent. 

By  Court,  Woodruff,  J.  The  nonsuit  having  been  granted 
in  this  case  upon  the  plaintiff's  opening,  the  facts  stated  in 
the  complaint  must  be  taken  to  be  true  as  alleged,  nothing 
having  been  conceded  in  such  opening  inconsistent  with  the 
allegations  in  the  complaint,  but,  on  the  contrary,  the  state- 
ment upon  which  the  nonsuit  was  ordered  having,  in  sub- 
stance, reiterated  them. 

It  is  perfectly  settled  that  the  right  to  sustain  the  action 
upon  the  facts  alleged  does  not  depend  upon  the  prayer  for 
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j  adgment.  Any  relief  to  which,  upon  the  &ct8  alleged,  the 
plaintiff  is  entitled,  the  court  should  grant,  when  the  defend* 
ant  has  appeared  and  answered:  Code,  sec.  275;  Emery  v. 
Pease,  20  N.  Y.  62;  Margtuit  v.  Marquat^  12  Id.  341. 

The  complaint  shows  that  the  plaintiff,  as  indorsee,  held 
six  promissory  notes  of  $2,000  each,  made  by  the  defendants, 
which  were  due  and  payable,  and  had  been  protested  for  non- 
payment, and  the  whole  principal  and  interest  from  their 
respective  maturity  was  due  to  the  plaintiff;  that  as  an  ex- 
tension of  the  time  of  payment,  the  defendants  gave  to  the 
plaintiff,  for  the  same  debt,  other  six  notes  for  $2,000  each, 
and  paid  $426,  and  the  plaintiff  delivered  to  the  defendants 
the  first  six  notes.  The  six  notes  last  delivered  as  such  ex- 
tension of  the  time  of  payment  had  become  payable  before 
the  action  is  brought,  and  have  also  been  protested  for  non- 
payment. 

Upon  these  facts,  it  is  clear  that  a  sum  of  money,  to  wit, 
the  amount  of  $12,000  (besides  interest),  less  the  $426,  is  due 
to  the  plaintiff  from  the  defendants.  It  became  payable  at 
the  maturity  of  the  first  six  notes.  The  time  for  payment 
was  extended  in  part  (whether  by  a  binding  contract  or  not) 
until  the  maturity  of  other  six  notes,  but  the  debt  has  not  been 
paid.  Prima  JaciCy  the  last  six  notes  are  instruments,  by  force 
of  which  the  plaintiff  is  entitled  to  recover;  but  it  is  not  alone 
by  force  of  those  notes  that  such  right  of  recovery  exists;  the 
primary  cause  and  consideration  of  the  indebtedness  of  which 
those  notes  are  evidence  has  not  been  satisfied.  The  original 
evidence  of  the  debt  was  surrendered,  and  other  notes  substi- 
tuted, but  the  consideration  of  the  latter  is  simply  the  indebt- 
edness which  formed  a  complete  ground  of  indebtedness  before 
they  were  given. 

It  is  not  essential  that  the  plaintiff  should  determine  by  al- 
legation whether  it  is  by  force  of  the  first  six  notes,  or  by  force 
of  the  second  six,  that  he  makes  his  claim.  If,  upon  the  whole 
transaction  stated  in  the  complaint,  it  is  clear  that  the  plain- 
tiff is  entitled  to  have  of  the  defendants  a  sum  of  money  speci- 
fied, there  is  a  cause  of  action. 

Although  the  counsel  for  the  appellants  has  argued  with 
great  ingenuity  and  skill  in  support  of  the  nonsuit,  and  haa 
insisted  that  the  complaint  does  not  state  facts  sufiicient  to 
constitute  a  cause  of  action,  yet  his  first  subordinate  proposi- 
tion is,  that  the  complaint  ''sets  out  a  good  cause  of  action  on 
the  last  notes.''    And  the  alleged  defect  therefore  lies  in  the 
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supposed  fact  that  '^  the  action  is  brought  on  as  well  as  to 
recover  the  amount  of  the  first  six  notes." 

It  would  seem  to  be  enough  to  say  that  the  concession  that 
the  complaint  sets  out  a  cause  of  action  on  the  last  notes  dis- 
poses of  the  point. 

The  fallacy  of  the  reasoning  is,  that  it  assumes  that  the 
action  is  necessarily  to  be  regarded  as  brought  upon  either  set 
of  notes,  to  the  exclusion  of  any  reference  to  the  others.  The 
action  is  to  recover  the  debt;  the  amount  of  the  first  six  notes 
is  the  measure  of  the  indebtedness.  The  notes  successively 
have  been  given  as  evidence  of  the  indebtedness. 

It  follows  that  so  long  as  nothing  appeared  in  the  case 
except  what  the  complaint  alleged,  there  was  a  plain  right  to 
recover  just  what  the  plaintiff  claimed  to  recover.  In  that 
view,  the  complaint  may  have  contained  matter  which  was 
wholly  unnecessary, —  and  the  statement  that  the  defendants 
alleged  and  claimed  that  the  last  notes  were  usurious  may 
have  been  unnecessary,  but  the  substantial  fact  appeared  that 
the  defendants  were  indebted  to  the  plaintiff  in  the  amount  of 
certain  six  notes,  on  the  surrender  of  which  they  had  given  to 
the  plaintiff  six  other  notes  which  were  not  paid. 

What,  then,  was  there  in  the  opening  statement  by  the  coun- 
sel for  the  plaintiff  in  addition  to  the  facts  averred  in  the 
complaint?  Simply  this:  an  admission  that  the  last  six  notes 
were  usurious,  and  therefore  void. 

What  is  the  legal  effect  of  that  admission?  So  long  as  it  is 
law  that  the  giving  of  a  usurious  security  for  a  valid  debt 
does  not  destroy  the  debt  or  the  right  to  recover  therefor,  the 
only  effect  of  the  admission  was  to  show  that  the  plaintiff 
could  not  recover  by  force  of  the  last  six  notes;  that  the 
promise  contained  therein  could  not  be  enforced;  and  there- 
fore, that  if  the  plaintiff  could  recover  at  all,  it  must  be  for 
the  valid  indebtedness  which  subsisted  when  those  six  notes 
were  given. 

The  argument  of  the  appellants  upon  which  alone  the  non- 
suit proceeded  is:  Although  the  defendants  were  indebted  tc 
the  plaintiff  December,  1857,  in  the  sum  of  twelve  thousand 
dollars  and  upward,  there  can  be  no  recovery  therefor,  because 
the  six  notes,  which  constituted  the  ground  and  evidence  of 
that  indebtedness,  were  surrendered  and  canceled,  and  other 
notes  taken  for  the  same  debt  There  can  be  no  recovery  on 
the  last  notes,  because  they  are  usurious  and  void. 

This  reasoning  overlooks  two  familiar  rules:  1.  Thatadebtor, 
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l>y  giving  his  own  notes,  payable  at  a  future  day,  does  not 
satisfy  his  debt.  If  the  new  notes  are  not  paid  (whether  valid 
or  invalid),  the  creditor  may  proceed  upon  and  recover  for  the 
original  indebtedness  as  if  such  notes  had  not  been  given;  sur- 
rendering such  notes  on  the  trial.  In  such  case,  he  is  none 
the  less  entitled,  because  he  states  in  the  complaint  the  facta 
constituting  the  original  cause  of  action,  and  that  such  notes 
were  given  and  not  paid.  2.  It  overlooks  the  principle  that 
a  usurious  extension  of  the  time  of  payment  of  a  valid  debt 
does  not  impair  the  creditor's  right  to  recover  therefor.  This 
is  illustrated  by  the  familiar  practice,  under  our  former  techni- 
cal rules  of  pleading,  of  declaring  as  for  several  causes  of 
action  in  separate  counts,  when  in  truth  but  one  existed;  and 
when  usury  in  the  contract  of  extension  appeared,  obtaining  a 
recovery  for  the  original  cause  upon  the  count  in  which  it  was 
described. 

But  it  is  said  that  the  first  notes,  being  confessedly  surren- 
dered and  canceled,  that  operated  as  a  final  bar  to  any  recov- 
ery upon  them,  or  for  the  consideration  thereof.  This  is 
unsound.  The  surrender  and  cancellation  of  a  note  may  or 
may  not  operate  as  a  bar  to  such  recovery.  That  depends 
upon  the  intent  o^the  transaction,  and  the  consideration  upon 
which  it  is  done.  The  complaint  and  the  opening  statement 
here  not  only  show  no  intent  to  release  or  discharge  the  in- 
debtedness, but  that  the  whole  purpose  was  to  continue  its 
existence  and  recognition  with  a  new  substituted  evidence  of 
the  defendants'  liability  therefor. 

To  the  suggestion  that  the  usurer  cannot  set  up  his  own 
usury  as  the  ground  of  abandoning  any  claim  to  recover  upon 
the  last  six  notes,  and  recurring  to  the  original  debt,  the  an- 
swer is  twofold, — 1.  Whether  the  last  six  notes  were  usuiioua 
or  not,  the  plaintiff  had  the  right,  when  payment  thereof  was 
refused,  to  recur  to  the  original  indebtedness;  2.  It  is  the  de- 
fendants that  avail  themselves  of  the  fact  of  usury.  The 
plaintiff  admits,  it  is  true,  that  the  usury  alleged  in  the  an- 
swer of  the  defendants  existed,  but  the  plaintiff's  cause  of 
action  in  no  wise  depends  upon  that  fact.  The  very  ground 
upon  which  the  defendants  insisted  upon  the  nonsuit  was, 
that,  according  to  the  plaintiff's  admission,  the  last  notes  were 
usurious.  He  stated  his  motion  upon  that  fact.  He  cannot 
complain  that  the  plaintiff  thereupon  says,  If  you  deny  the 
Bufliciency  of  the  last  six  notes  to  entitle  me  to  recover,  you 
drive  me  to  my  original  cause  of  action,  and  that  is  valid.     I 
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admit  the  usury,  but  I  seek  no  advantage  therefrom.  You 
may  rely  upon  your  answer,  and  my  admission  of  its  truth,  or 
not,  at  your  election.  If  you  do  not,  then  I  am  entitled  to  re- 
cover on  two  grounds:  1.  Because  I  produce  six  notes  con- 
taining your  promise  to  pay;  2.  Because  they  were  given  as 
«ubptitutes  for  and  in  extension  of  other  six  notes  which  were 
valid  and  effectual,  and  as  you  have  not  paid  them,  I  am  enti- 
tled to  recover  for  the  original  cause. 

If  you  elect  to  rely  on  the  admission,  then  I  am  entitled, 
because  the  taking  of  a  usurious  security  does  not  destroy  the 
right  to  recover  for  its  original  and  prior  valid  consideration. 

In  short,  the  case  is  one  which  could  not,  probably,  have 
arisen  under  our  former  technical  rules  of  pleadings.  Its 
peculiarity  is  exhibited,  because  now  all  the  facts  material  to 
the  recovery  may  be  stated  in  one  count  or  narration.  The 
plaintiff  might,  I  think,  safely  have  stated  the  fact  that  the 
last  notes  were  usurious,  but  that  would  not  have  made  it  any 
plainer, — that,  for  the  money  due  upon  a  valid  contract,  the 
defendants  were  liable.  The  plaintiff  has  set  out  twelve  notes 
in  his  complaint,  admitting  and  averring  that  the  last  six 
were  given  for  and  as  an  extension  of  the  first  six.  Why, 
then,  shall  he  not  recover?  Because  he  admits  that  the  last 
six  are  usurious?  That  only  remits  him  to  his  claim  by  rea- 
«on  of  the  defendants'  indebtedness  according  to  the  tenor  of 
the  first  six.  Because  the  first  six  were  surrendered  and  can- 
celed? That  does  not  extinguish  the  debt  if  there  was  no 
actual  satisfaction,  and  the  substituted  contract  is  not  paid, 
but  was  void;  and  the  defendants  insist  on  availing  themselves 
of  the  admission  to  that  effect. 

It  hardly  seems  necessary  to  cite  authorities  to  these  views, 
but  those  cited  in  the  opinion  of  the  court  below,  and  more 
fully  by  the  counsel  for  the  respondent,  seem  to  me  to  be  quite 
conclusive,  if  the  reasoning  upon  principle  be  not  satisfactory: 
fiee  particularly  Rice  v.  Welling^  5  Wend.  595;  Hughes  v. 
Wheeler,  8  Cow.  77;  VUaa  v.  Jones,  1  N.  Y.  274;  Hill  v.  Beebe^ 
13  Id.  556,  and  cases  cited;  Gregory  v.  Thomas,  20  Wend.  20; 
Farmers*  and  Mechanic^  Bank  v.  Joslyn,  37  N.  Y.  363. 

The  order  of  the  general  term  of  the  supreme  court  granting 
a  new  trial  must  be  affirmed,  and  judgment  absolute  rendered 
for  the  plaintiff  in  pursuance  of  the  defendants'  stipulation. 

All  affirm. 
Judgment  affirmed. 
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Whbn  Qtwhg  ot  Note  bt  Debtor  dob  or  dobs  vot  Oferatb  a» 
FAnoBT:  T^ner  v.  Stoops,  71  Am.  Dec.  341,  .iw\  c-u^en  collected  in  note 
8i7;  BhiiU  V.  ffa^Zxfr,  78  Id.  709,  and  note  718;  Taylor  v.  Cutttter,  97  Id.  419. 

TBAKSAonoN  Intolvino  Giyino  of  Rbnxwal  Notes,  wekn  DBZ3m>> 
UsuBious:  Prke  v.  Xyoiia  iSanil,  88  Am.  Deo.  968. 

Pbomisbory  Notb  is  Controlled,  as  to  Dbtxnsb  ov  Usdrt,  bt  Law» 
OV  State  where  Made:  Jewell  v.  Wright^  86  Am.  Dec.  372;  and  note  374. 

Defense  of  Usort  to  Note  is  Cot  off  bt  Indobsekbrt  thereof  be- 
bore  Matdritt  to  a  bona  fide  pnrchaaer  withoat  notice:  WoodwoHk  ▼.  Hvnr 
totm,  89  Am.  Dec.  340,  and  see  note  345. 

The  principal*  case  is  cited  to  the  point  that  where  a  note  is  given  for 
a  pre-existing  debt,  and  the  holder  takes  nsarioos  interest  for  the  eztensioA 
of  the  time  of  payment,  such  note,  though  void  for  the  nsnry,  does  not  de- 
stroy the  original  canse  of  action,  in  Meffer  ▼.  iftcneie,  65  Barb.  315;  and  to 
the  same  effect,  in  Real  Estate  Tnui  Co.  ▼.  Keech,  7  Hnn,  254;  National  Bank 
ilf  OlmfersviUe  v.  Place,  15  Id.  566;  UnderhiU  ▼.  Oremian,  25  Id.  570;  AOieon 
▼.  SehmUx,  31  Id.  107;  Kent  ▼.  Reynolda,  8  Id.  561;  Tijt  v.  Moor,  59  Barb. 
625;  Smith  v.  Heat/i,  4  Daly,  125;  Oerwig  v.  SiUerly,  56  N.  Y.  217;  PaUermm 
T.  BirdaaU,  64  Id.  298;  but  in  sach  cases,  the  original  indebtedness  shonld  be 
brought  into  the  pleading  as  a  ground  of  recovery:  Uanaee  v.  Pfdnmey,  20 
Hun,  154;  and  see  FleiafiTnann  v.  Stem,  24  Id.  269;  S.  C,  61  How.  Pr.  128. 
The  principal  case  is  also  cited  to  the  point  that  a  promissory  note  of  a 
debtor,  given  in  renewal,  or  in  place  of  one  similar  in  form  and  by  the  sam» 
party,  is  not  a  discharge  of  the  liability  existing  on  the  first  note,  although 
the  latter  is  given  up,  and  after  the  first  note  becomes  due  judgment  is  re- 
Qovered  thereon  and  execution  issued,  but  returned  unsatiBfied,  in  Firet  Jiat^ 
Bank  v.  Morgan,  0  Hun,  348. 
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It  will  BE  Presumed  that  Person  Injured  in  Attempting  to  Cbos» 
Railroad  Track  did  not  Look  before  crossing,  if  it  appears  that^  had 
he  done  so,  he  would  have  seen  the  approaching  train  in  season  to  have- 
avoided  it. 

Travelek  in  Crosbino  Railroad  Track  n  Bound  to  KxEEontE  at  least 
ordinary  sense,  prudence,  and  capacity;  and  this  reqidres  that  he  should 
use  his  ears  and  eyes,  s  far  as  he  has  opportunity  to  do  so.  Failiiig  in 
this  duty,  he  will  be  deemed  guilty  of  contributory  negligence,  preclud- 
ing a  recovery  in  his  favor  in  case  of  injury. 

Keolioence  or  Railroad  Ck)MPANT  in  not  Rinodto  Bell  or  SouRDcra 
Whistle  near  the  crossing  of  a  highway  does  not  relieve  a  person,  who 
is  about  to  pass  over  the  highway,  from  Uie  obligation  to  employ  his  sense 
of  hearing  and  seeing  in  order  to  ascertain  if  a  train  is  approadiing. 

Action  to  recover  damages  for  the  negligence  of  the  defend* 
ants  in  causing  the  death  of  the  plaintiff's  intestate.  The 
material  facts  appear  in  the  opinion.  A  nonsuit  was  moved 
for  at  the  close  of  the  plaintiff's  evidence,  on  the  ground  that 
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the  deceased  was  guilty  of  negligence,  which  was  reftised.  The 
verdict  was  for  the  plaintiff,  upon  which  judgment  was  entered^ 
and  the  defendants  appealed. 

S.  T.  Fairehildj  for  the  appellants. 

Hammond,  Windoio,  and  WiUiamSj  for  the  respondent. 

By  Court,  Miller,  J.  The  main  question  which  we  are  to 
determine  in  this  case  is,  whether  the  deceased  was  guilty  of 
negligence  which  contributed  to  the  injury  that  caused  his 
death.  At  the  time  when  the  occurrence  took  place,  he  was 
on  the  public  highway,  where  he  had  a  perfect  right  to  be,  for 
the  purpose  of  traveling,  or  of  crossing  the  track.  He  wa» 
familiar  with  the  locality,  having  lived  for  some  time  in  the 
neighborhood,  and  probably  was  acquainted  with  the  timea 
for  the  running  of  the  trains.  It  was  not  the  time  for  any  regu- 
lar train  to  pass;  but  engines  and  trains  were  passing  at  all 
hours  of  the  day  and  night.  The  engine  was  running  at  a 
speed  of  fifteen  miles  an  hour,  and  another  engine,  called  a 
shifting  engine,  had  gone  in  an  opposite  direction  to  the  one 
which  ran  over  the  deceased,  of  which  fact  the  deceased  must 
have  been  advised. 

The  evidence  does  not  show  whether  the  deceased,  before 
attempting  to  cross,  looked  up  and  down  the  track  to  ascer- 
tain whether  a  train  was  coming;  but  it  appears  the  engine^ 
or  train  was  in  plain  sight,  as  he  could  see  for  a  distance  of 
seventy  or  eighty  rods. 

It  is  a  fair  and  reasonable  presumption,  arising  from  all  the 
circumstances  attending  the  transaction,  that  he  did  not  look, 
for  had  he  done  so,  he  must  have  seen  the  engine  approach- 
ing, and  he  could  have  escaped,  and  his  life  would  have  beerv 
saved. 

I  think,  therefore,  that  we  must  assume  that  he  did  not 
look,  and  in  failing  to  do  so  he  neglected  a  plain  and  impera- 
tive duty,  and  was  guilty  of  negligence,  which  precludes  a 
recovery.  A  traveler  in  crossing  a  railroad  track  is  bound  to 
exercise  at  least  ordinary  sense,  prudence,  and  capacity;  and 
this  requires  that  he  should  use  his  ears  and  eyes,  so  far  as  he 
has  opportunity  to  do  so.  None  of  the  cases  adjudicated  ex- 
onerate him  from  thus  employing  his  faculties;  and  those 
which  are  relied  upon  as  sustaining  a  contrary  doctrine  are 
exceptional,  and  present  more  strong  and  controlling  facts^ 
which  prevented  the  party  from  hearing  or  seeing  the  train^ 
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€o  far  as  I  have  been  able  to  discover.  The  later  cases,  wbicb 
are  supposed  to  uphold  the  doctrine  that  a  party  is  exoner- 
ated from  the  charge  of  negligence  who  does  not  look,  only  go 
to  the  extent  of  holding  that  a  party  is  not,  in  law,  guilty  of 
negligence  in  not  seeing  an  approaching  train,  when  crossing 
a  railroad  track,  when  circumstances  existed  which  tended  to 
show  that  the  sight  was  obstructed,  or  to  render  it  at  least 
doubtful  whether  the  party  was  in  fault,  so  that  it  was  proper 
for  the  jury  to  pass  upon  the  question  of  negligence. 

Without  examining  all  the  cases  bearing  upon  the  question, 
I  will  refer  briefly  to  a  few  recent  cases,  which  are  considered 
as  applicable  and  decisive. 

In  Brown  v.  N.  Y.  C.  R.  R.  Co.,  32  N.  Y.  397  [88  Am.  Dec, 
•353],  a  train  had  passed,  and  the  plaintiff  had  stopped  for  it. 
A  single  car  had  followed  at  a  distance,  and  he  had  waited 
for  that;  other  cars  followed,  which  were  not  anticipated,  and 
of  which  the  plaintiff  had  no  notice  or  warning;  and  it  was 
held  that  he  was  not  guilty  of  negligence,  in  the  eye  of  the 
law,  in  not  anticipating  the  detached  cars  which  followed  in 
the  rear  of  the  train  that  had  passed. 

In  SvUivan  v.  New. York  O.  R.  R.  Co,,  34  N.  Y.  29,  the  same 
facts  existed  as  in  the  case  last  cited,  and  the  same  rule  was 
applied. 

In  Beisiegd  v.  New  York  C.  R.  R,  Co,,  34  N.  Y.  622  [90  Am. 
Dec.  741],  there  were  freight-cars  on  one  of  the  tracks,  which 
interrupted  the  plaintiff's  vision,  and  prevented  his  seeing  the 
engine  approaching,  and  it  was  held  that  he  was  not  in  law 
guilty  of  negligence. 

In  Ernst  v.  Hudson  R.  R.  R.  Co.y  35  N.  Y.  9  [90  Am.  Dec. 
761],  it  was  doubtful  whether  the  deceased  did  not  look  up 
and  down  the  track  as  far  as  he  could  see,  and  whether,  if  he 
had  done  so,  he  could  have  seen  the  approaching  train;  also, 
whether  he  was  not  misled  by  the  flEtilure  to  show  the  flag  in 
4iccordance  with  previous  custom;  and  it  was  decided  that  the 
•question  of  negligence  of  the  deceased  was  for  the  jury. 

It  will  be  seen  that  none  of  the  authorities  cited  pi^sent  a 
<iB.se  where  the  person  injured  or  killed  had  a  full  opportunity 
to  see  the  train  as  it  was  moving  along,  and  that  there  were 
obstructions  to  the  view,  which  is  not  the  case  here. 

It  is  said  that  the  deceased  had  no  occasion  to  look  behind 
him,  as  the  engine  from  which  he  might  reasonably  expect 
danger  at  the  time  was  in  an  opposite  direction;  that  his  at- 
tention would  naturally  be  directed  there;  and  that  it  was  not 
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within  an  hour  for  any  regular  train  to  pass.  There  was  evi- 
dence to  show  that  trains  were  passing  without  regard  to  the 
time-table,  and  every  one  conversant  with  the  operations  of  a 
railroad  is  aware  that  extra  trains  are  often  run  out  of  the 
usual  order,  and  without  regard  to  regularity,  so  as  to  render 
it  unsafe  to  pass  a  crossing  during  the  daytime  without  taking 
ST  observation  to  see  whether  a  train  is  then  likely  to  pass. 
It  was  remarked  by  Denio,  J.,  in  WUda  v.  Hudson  R,  R.  R,  Co.y 
29  N.  Y.  325:  "  No  one  can  be  secure  against  being  met  by  an 
engine  except  by  ascertaining,  by  his  own  senses,  that  no  train 
is  approaching  in  either  direction,  within  a  distance  which 
will  endanger  his  safety."  There  is  much  force  in  this  sug- 
gestion; and  it  would,  in  my  opinion,  furnish  a  very  imperfect 
and  unsafe  protection  to  a  traveler  to  rely  merely  upon  his 
knowledge  of  the  time-table,  or  upon  the  fact  that  an  unusual 
train  had  passed  in  an  opposite  direction,  and  therefore  none 
other  could  be  expected.  The  reason  urged,  I  think,  furnishes 
no  sufficient  excuse  for  the  neglect  of  the  deceased  to  use  his 
faculties,  and  for  neglecting  to  exercise  a  proper  degree  of 
vigilance  and  care. 

It  is  said  that,  as  no  bell  was  rung,  or  whistle  sounded,  the 
deceased  was  not  negligent  in  not  hearing  the  train  as  it  came 
near  the  crossing.  The  testimony  on  this  subject  was  con- 
flicting, and  we  must  therefore  assume  that  these  signals  were 
not  given.  Does  their  omission  relieve  the  deceased  from  the 
charge  of  negligence  which  contributed  to  produce  the  disas- 
trous reijult  which  followed?  In  Ernst  v.  Hudson  J2.  R.  R,  Co.^ 
85  N.  Y.  9  [90  Am.  Dec.  761],  before  cited,  the  opinion  of  one 
of  the  judges  holds  that  the  omission  of  the  customary  sig- 
nals is  a  breach  of  duty,  and  an  assurance  to  the  traveler  that 
no  engine  is  approaching  from  either  side  within  eighty  rods 
of  the  crossing,  and  that  he  may  rely  on  such  assumption 
without  incurring  the  imputation  of  a  breach  of  duty  to  a 
wrong-doer.  Upon  a  retrial  of  the  case  a  verdict  was  rendered 
in  favor  of  the  plaintiff,  and  on  an  appeal  to  this  court  the 
judgment  was  affirmed.  Several  of  the  judges  placed  their 
decision  upon  other  and  different  grounds  than  the  failure  to 
give  the  necessary  signals,  and  I  do  not  understand  that  a 
majority  of  the  court  held  that  such  neglect  was  an  assurance 
of  safety  which  relieved  the  wayfarer,  who  did  not  look,  from 
the  imputation  of  negligence.  In  Beisiegel  v.  New  York  C 
R.  R.  Co.y  supra,  the  same  doctrine  is  substantially  reiterated 
in  one  of  the  opinions  which  was  laid  down  in  the  Ernst  case; 
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but  the  case  was  not  decided  enturely  upon  any  such  ground. 
Morgan,  J.,  who  also  wrote  an  opinion,  concedes  ''  that  it  i» 
the  duty  of  a  person  who  is  about  to  cross  a  raihx>ad  track 
to  make  an  observation  before  crossing";  but  he  considers 
him  relieved  from  the  charge  of  negligence  when  "  the  vision 
is  constantly  obstructed  by  intervening  obstaclesi  where  it  ia 
often  very  difiBcult  to  see  up  and  down  the  railroad  track  be- 
yond the  space  of  one  or  two  buildings."  He  also  remarks: 
"  When  a  man  on  foot  reaches  a  point  near  the  crossings 
and  listens,  and  hears  no  signal  or  warning,  I  think  he  is 
not  guilty  of  negligence  for  attempting  to  cross  the  track,  in  a 
case  where  he  cannot  see  up  and  down  the  track  by  reason  of 
obstructions."  As  we  have  already  seen,  the  decision  of  each 
of  these  cases  depended  very  much  upon  the  fact  that  the 
vision  of  the  person  killed  or  injured  was  obstructed  by  sur- 
rounding objects,  and  hence  they  cannot  be  regarded  as  set- 
tling definitely  the  principle  that  a  neglect  to  give  the  signals 
exonerates  a  person  from  liability,  when  he  fails  to  look,  and 
has  the  means  of  seeing  if  he  does  thus  look. 

A  series  of  adjudications  are  in  conflict  with  this  doctrine. 
In  Sheffield  v.  Rochester  &  S,  R,  R.  Co.^  21  Barb.  339,  the  plain- 
tiff was  in  plain  sight  of  the  track,  with  nothing  to  obstruct 
his  view.  Yet  it  was  held  that  it  was  inexcusable  negligence^ 
which  contributed  to  the  injury,  which  precluded  a  recovery. 
There  was  evidence  on  both  sides  as  to  the  ringing  of  the  bell, 
but  the  verdict  being  in  favor  of  the  plaintiff,  it  settled  the 
question  that  no  signal  was  given.  In  Brooks  v.  Niagara 
Falls  R.  R.  Co.j  25  Id.  600,  it  was  assumed  that  no  bell  was 
rung,  and  decided  that  a  person  who  crosses  a  railroad  track 
in  ignorance  of  the  approach  of  a  train,  when  the  danger  may 
be  easily  seen  by  looking  for  it,  is  fairly  chargeable  with  neg- 
ligence. This  case  was  affirmed  on  appeal  by  this  court;  and 
it  was  held  that  an  attempt  to  cross  a  railroad  track,  without 
looking  up  and  down  to  see  if  a  train  is  approaching,  is  such 
an  act  us  a  man  of  ordinary  prudence  would  hardly  be  guilty 
of:  See  Maciey  v.  New  York  C.  R.  R.  Co,,  27  Id.  532,  note.  In 
Dascomb  v.  State  Line  and  Buffalo  R.  R.  Co.y  27  Id.  221,  it  was 
held  that,  to  aiithorize  a  recovery  against  a  railroad  company^ 
for  damages  sustained  by  reason  of  the  neglect  of  the  ageata 
to  ring  a  bell  or  sound  a  whistle,  it  must  appear  that  sach 
neglect  was  the  sole  cause  of  the  damage;  and  if  the  plainti£F 
was  himself  guilty  of  negligence  which  contributed  to  th^ 
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injury,  be  cannot  recoTer,  notwithstanding  this  omission  of 
<luty  by  the  company. 

In  Mackey  v.  New  York  C.  R,  R.  Co.,  27  Barb.  528,  al- 
though the  fact  whether  a  signal  was  given  was  in  doubt, 
and  the  jury  found  against  the  defendant,  the  new  trial  was 
granted  on  account  of  the  plaintifiTs  negligence. 

In  Steves  v.  Oswego  and  Syracuse  R.  R.  Co.,  18  N.  Y.  422, 
this  court  held  that  it  was  not  enough  to  entitle  the  plaintiff 
to  recover  that  he  established  that  the  defendant  neither 
rang  the  bell  nor  sounded  the  whistle,  where  the  plaintiff  him* 
self  was  guilty  of  negligence  in  not  seeing  or  hearing  the  cars, 
and  a  nonsuit  on  the  trial  was  sustained. 

In  Mackey  v.  New  York  Central  R.  R.  Co.,  36  N.  Y.  75,  the 
liability  of  the  defendant  was  put  upon  the  ground  that  the 
company  had  obstructed  the  view  of  travelers  on  the  public 
highway  by  piling  wood,  so  that  the  approach  of  a  train  could 
not  be  seen  at  the  crossing  until  the  traveler  was  on  the  track. 

In  Renwick  v.  New  York  Central  R.  R.  Co.,  36  N.  Y.  132,  it 
appeared  that  the  plaintiff  had  stopped  and  listened  from  four 
to  six  rods  from  the  track,  and  hearing  no  signal  and  no  indi- 
cation that  the  train  was  approaching,  he  started  his  horses 
and  continued  looking  until  he  reached  the  track,  and  then 
turning  his  eyes  to  the  right,  found  them  upon  him,  the  judg- 
ment for  the  plaintiff  was  upheld. 

The  effect  of  the  cases  cited  is  to  sustain  the  principle,  that 
where  the  negligence  of  the  party  injured  or  killed  contributes 
to  produce  the  result,  he  cannot  recover;  and  that  the  omis* 
eion  of  the  company  to  ring  the  bell  or  s^yund  the  whistle  near 
the  crossing  of  a  highway  does  not  relieve  the  person,  who  is 
about  to  pass  over  the  highway,  from  the  obligation  of  employ- 
ing Iiis  sense  of  hearing  and  seeing,  to  ascertain  whether  a 
train  is  approaching.  They  are  entirely  applicable  to  the  case 
before  us,  and,  in  the  absence  of  any  authority  which  holds  a 
contrary  doctrine  where  the  naked  question  is  presented  which 
now  arises,  I  think  they  are  decisive  and  controlling. 

It  is '  very  plain  that  the  deceased  could  have  seen  the 
approaching  train,  had  he  looked  for  that  purpose.  There 
were  no  obstructions  to  his  vision,  and  no  occasion  to  divert 
his  attention  which  excused  him  from  observing.  He  reck- 
lessly and  carelessly  neglected  to  exercise  that  prudence  and 
care  which  the  circumstances  demanded,  and  exposed  himseli 
needlessly  and  unnecessarily  to  danger  and  to  certain  death. 
His  negligence  was  inexcusable;  and  as  actions  of  this  char* 
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acter  are  founded  upon  the  principle  that  the  party  claiming 
damages  must  not  contribute  to  produce  the  injury,  it  is  diffi- 
cult to  see  how  any  negligence  of  the  party  inflicting  the 
injury  can  obviate  the  difficulty.  To  prove  that  a  party  is 
excused  where  he  has  been  careless,  because  the  other  party 
has  failed  to  give  the  accustomed  signals,  or  for  any  other  act 
of  negligence  on  his  part,  strikes  at  the  principle  upon  which 
such  actions  are  based.  Such  a  rule  is  not  sustained  by  any 
of  the  adjudged  cases.  And  from  the  consideration  I  have 
bestowed  upon  the  subject,  I  am  not  prepared  to  uphold  such 
a  doctrine.  The  motion  for  a  nonsuit,  in  my  judgment,  was 
improperly  overruled,  and  for  this  error  the  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Grover,  J.  The  only  question  necessary  to  examine  in  the 
present  case  arises  upon  the  exception  taken  by  defendants' 
counsel  to  the  denial  of  his  motion  for  a  nonsuit.  This  mo- 
tion was  made  upon  the  following,  among  other  grounds:  that 
the  intestate  was  guilty  of  negligence,  contributing  to  the 
injury  received  by  him.  It  is  unnecessary  to  consider  any  of 
the  other  grounds;  the  testimony  relating  to  this  was  in  no 
essential  particular  conflicting.  It  was  proved  that,  in  the 
daytime,  the  deceased  was  walking  upon  or  by  the  side  of 
the  track  of  the  defendants'  road,  in  the  village  of  Watertown, 
toward  Court  Street;  that  after  he  had  got  within  the  bounds 
of  the  street,  as  settled  by  the  verdict,  and  within  about 
twenty  feet  of  the  traveled  portion  thereof,  he  was  struck  by 
an  engine,  running  upon  the  defendants'  road  at  the  rate  of 
twelve  or  flfteen  miles  per  hour,  in  the  same  direction  the 
deceased  was  walking,  and  received  thereby  an  injury  causing 
his  death;  that  this  engine  could  have  been  seen  by  the  de- 
ceased where  he  was  walking,  and  where  he  was  struck,  for  a 
distance  of  fifty  or  sixty  rods,  had  he  looked  behind  him  along 
the  track;  that  there  was  nothing  to  obstruct  the  view  fo 
that  distance. 

The  only  question  in  the  case,  therefore,  necessary  to  con- 
sider is,  whether  it  was  negligence  in  the  deceased  to  expose 
himself  in  that  dangerous  position,  without  even  looking  along 
the  track  behind  as  well  as  before  him,  to  see  if  there  was  a 
train  approaching.  That  he  did  not  look  is  established  by  the 
fiact  that  if  he  had,  he  must  have  seen  the  train  in  ample  time 
to  have  enabled  him  to  step  off  from  the  track,  and  thus  have 
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avoided  the  danger,  which  he  failed  to  do.  There  was  no  ex- 
planation of  this  conduct  of  the  deceased;  no  evidence  of  any 
other  engine  in  motion  in  the  vicinity,  or  any  cause  whatever 
assigned  for  diverting  the  attention  of  the  deceased  from  his 
own  safety.  Under  such  circumstances,  to  walk  along  or  stand 
upon  a  railroad  track  without  availing  himself  of  the  sense  of 
sight  as  well  as  hearing,  to  ascertain  whether  there  was  danger 
in  such  position,  is  not  only  negligence,  but  borders  upon  rash- 
ness. It  is  no  answer  to  say  that  this  engine  was  not  moving 
at  that  point  upon  the  time  of  any  regular  train.  If  the  de- 
ceased was  sufficiently  acquainted  with  the  business  of  the  de* 
fendants  as  to  know  the  time  of  the  different  trains,  he  must 
also  have  known  that  working  and  other  trains  and  engines 
passed  over  the  road,  or  portions  of  it,  at  other  times;  that  it 
was  necessary  for  them  so  to  do,  in  order  to  avoid  the  regular 
trains.  It  would  be  the  grossest  carelessness  for  one  to  place 
himself  upon  the  track  without  at  all  attending  to  his  safety, 
relying  upon  the  fact  that  it  was  not  the  time  for  a  regular 
train  to  pass  over  that  portion.  That  this  negligence  of  the 
deceased  contributed  to  his  injury  is  manifest  from  the  fact 
that  had  he  not  been  guilty  of  it  he  would  have  known  of  the 
approach  of  the  engine,  and  have  avoided  the  collision  by  step- 
ping off  the  track.  If  the  deceased  had  ordinary  hearing,  it 
is  almost  inconceivable  that  he  failed  to  hear  the  train,  whether 
or  not  the  bell  was  rung,  in  season  to  have  avoided  the  danger, 
unless  his  attention  was  thoroughly  engrossed  by  something 
foreign  to  his  own  safety  in  the  position  in  which  he  had  placed 
himself.  He  certainly  could  not  have  been  relying  upon  any 
assurance  of  the  defendant  that  no  train  was  approaching, 
from  their  failure  to  ring  the  bell,  for  the  reason  that  had  he 
listened  enough  to  make  sure  that  no  bell  was  ringing  within 
eighty  rods  behind  him,  he  must  have  heard  the  noise  of  the 
engine  in  season  to  have  avoided  the  danger  by  leaving  the 
track.  All  the  authorities  agree  that  no  recovery  can  be  had 
where  the  negligence  of  the  party  injured  has  contributed  to 
the  injury.  The  cases  have  been  so  often  reviewed  that  a 
repetition  would  be  superfluous.  The  judge  erred  in  not  grant- 
ing a.  nonsuit,  on  the  ground  of  the  negligence  of  the  de- 
4:eased. 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  the  event 

Judgment  reversed. 
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Persons  about  to  Cross  Railroad  Track  abb  Boukb  to  Tarb  Nbcbb- 
SARY  Prscacttion  TO  AvoiD  Ikjubt:  Chicago  etc  H.  M,  Co,  y.  Stilly  71  Am. 
Due.  236,  and  cases  oolleeted in  note  239;  Bein^y.  Ntm  TorkCfenL  J?.  Jt.  Cbu, 
IK)  Id.  741,  and  cases  collected  in  note  761;  Enui  ▼.  fftOion  Rwor  B.  R.  Cbi, 
^  Id.  761,  and  extended  note  on  snbject  780. 

Thb  fbincifal  oasx  is  citbd  to  the  first  two  points  stated  in  the  ^Qok 
bus  in  the  followmg  cases:  Parsona  v.  Ifew  York  etc  R,  R.  Co.^  37  Hon,  134; 
MUcheU  V.  New  York  etc.  R.  R,  Co.,  2  Id.  538;  &  C,  5  Thomp.  ft  C.  125; 
ei  N.  Y.  666;  Reynolds  ▼.  Kew  York  etc.  R.  R.  Co.,  2  Thomp.  ft  C.  645; 
IngeraoU  v.  New  Yoik  etc  R.  R  Co.,  6  Id.  417;  JTeweU  ▼.  New  York  etcR^R. 
Co.,  SLans.  85;  ffaif^y.  New  York  etc  R,  R.  Co..  7  Id.  IZiOonaakey.  New 
York  etc  R.  R.  Co.,  38  K.  Y.  440;  but  see  a  C.  again,  39  How.  Pr.  412;  Haoem 
V.  Erie  R'y  Co.,  41  N.  Y.  299;  Baxter  ▼.  Troy  etc  R.  R.  Co.,  41  Id.  503; 
JTarty  ▼.  Central  R.  R.  Co.,  42  Id.  473;  OiOeapie  ▼.  Newfmrgh,  54  Id.  471; 
JSaUerv.  Utkaetc  R.  R,  Co.,  75  Id.  278;  and  is  cited  to  the  third  point  stated 
in  the  syllabus  in  McOrath  ▼.  New  York  etc  R.  A  Co.,  59  Id.  472.  It  is 
cited  to  the  point  that  where  there  is  no  conflict  in  the  evidence,  and  the 
plaintifiE^  by  reason  of  some  act  or  omission,  is  obviously  and  clearly  charge- 
a.ble  with  contributory  negligence,  the  court  should  so  hold  as  matter  of  law, 
and  dismiss  the  complaint,  in  Van  Lien  ▼.  Seoville  M/g.  Co.,  14  AbK  Pr.,  H. 
S.,  76;  and  see  Smith  ▼.  Snuthp  18  Jonesft  S.  506;  and  is  distinguished  in  Jfot- 
oothv.  Delaware  etc  CamlCo.,  64K.Y.529;  Cfonwales  v.  New  York  etc  R.  R, 
Co.,  89  How.  Pr.  414. 


Mali  v.  Lobd. 

[89  Nsw  TOBK,  SSL] 

Utmost  Qoob  Faith  and  FmifssT  Belixf  that  Prbsoot  has  Stolbv 
Goods,  akd  Sbcrbted  Thbm  about  his  person,  will  not  justify  ths 
owner  of  the  goods  in  arresting,  detaining,  and  searching,  by  the  aid  of 
a  policeman,  the  suspected  person;  and  in  an  action  for  damages  thsrs- 
for,  good  faith  is  only  material  on  the  question  of  damages. 

Master  is  Rbsponsible,  Civillt,  for  Fraud,  Nbqliqknoi,  or  other 
wrongful  act  of  his  servant,  committed  in  the  transaction  of  his  busi* 
ness,  but  not  for  willful  injury  committed  by  the  servant  while  so  en- 
gaged,  unless  it  was  done  by  the  express  or  implied  onthotity  of  the 
master. 

One  Employed  to  Sell  Goods  in  ms  Employer's  Absence  or  to 
Superintend  his  Employer's  Business  at  a  particular  store,  has  no 
implied  authority  to  arrest  and  search  a  person  suspected  of  having 
stolen  goods  and  secreted  them  about  his  person,  so  as  to  render  the  em- 
ployer liable  in  danutges  for  such  an  arrest  and  search. 

Servant  has  No  Implied  Authority  to  Do  That  WmoH  the  master  him- 
self, being  present^  would  not  be  authorized  to  do. 

Action  to  recover  damages  for  an  alleged  illegal  arrest  and 
imprisonment.  The  plaintiff  was  in  the  defendants'  store 
purchasing  goods,  in  the  absence  of  the  defendants;  and  the 
superintendent  and  clerks,  suspecting  the  plaintiff  of  having 
stolen  goods,  called  in  a  policeman,  and  had  her  arrested  and 
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Bearched;  but  no  goods  were  found  upon  her  person.  She 
then  brought  this  action  for  damages.  The  answer  was  ia 
substance  a  denial  of  the  complaint.  After  the  plaintiff 
rested,  defendants'  counsel  moved  for  a  dismissal  of  the  com- 
plaint, mainly  upon  the  ground  that  the  acts  complained  of 
were  not  shown  to  have  been  committed  by  the  defendants,  or 
by  their  authority,  but  to  have  been  willful  trespasses,  for 
which  the  defendants  were  not  liable,  —  which  motion  was 
-denied.  Other  facts  appear  in  the  opinion.  The  verdict  wag 
for  the  plaintiff  for  four  thousand  dollars,  upon  which  judg« 
ment  was  rendered,  and  the  defendants  appealed. 

C.  L.  Spehhom  and  J.  B.  Fogariy^  for  the  respondent. 
/•  X.  Orahamy  for  the  Appellants. 

By  Court,  Gboveb,  J.  The  question  whether  the  plaintiff 
was  detained  and  searched  against  her  will  was  conclusively 
settled  in  her  favor  by  the  verdict.  The  evidence  fully  war- 
ranted the  submission  of  this  question  to  the  jury.  There 
was  no  prosecution  against  the  plaintiff  instituted;  calling  in 
the  policeman,  and  informing  him  of  the  suspicion  enter- 
tained against  the  plaintiff,  and  of  the  facts  upon  which  it 
was  grounded,  had  not  the  semblance  of  a  criminal  prosecu* 
tion,  and  consequently,  whether  these  and  the  subsequent 
acts  were  done  in  good  faith  on  the  part  of  the  superinten- 
dent, or  maliciously,  were  only  material  upon  the  question  of 
damages,  provided  the  defendants  were  liable  therefor.  The 
titmost  good  faith,  and  the  firmest  belief  that  a  person  has 
stolen  and  secreted  about  his  or  her  person  goods  will  not 
justify  the  owner  in  detaining  and>  searching  the  suspected 
person;  consequently,  the  acts  of  the  superintendent  of  the 
•defendante  cannot  be  justified  upon  these  grounds,  nor  this 
action  barred,  if  the  defendants  are  responsible  for  his  acts  ia 
this  respect.  Calling  in  the  policeman,  and  his  presence  and 
participation,  affords  no  justification.  The  policeman  had  no 
right  to  order  the  search  of  the  plaintiff  by  the  female,  and 
he  could  confer  no  power  upon  any  one  to  make  the  search. 
The  exceptions  taken  to  the  judge's  ruling  upon  these  ques- 
tions were  correct.  The  material  question  upon  the  merits  is, 
whether  the  defendants  were  liable  for  these  acts  of  their 
superintendent.  A  master  is  responsible,  civilly,  for  the  fraud, 
negligence,  or  other  wrongful  act  of  his  servant,  committed 
in  the  transaction  of  his  business.    This  is  the  general  rule; 

AM.  Dsc  Vou  c— » 
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Oriewdd  v.  Haven,  25  N.  Y.  526  [82  Am.  Dec.  380],  and  cases 
cited.  He  is  not  responsible  for  the  wJlfnl  injury  comiDitted 
by  the  servant,  while  so  engaged,  unless  such  injury  results 
from  the  business  transacted  by  the  servant  for  his  master: 
Wright  v.  WUcoXy  19  Wend.  343  [32  Am.  Dec.  507],  and  cases 
cited;  Hibbard  v.  New  York  and  Erie  R.  R.  Co.^  15  N.  Y.  455. 
In  the  former  case,  it  was  held  that  the  master  was  not  re- 
sponsible for  an  injury  caused  by  his  servant  in  willfully 
driving  his  wagon  over  a  person.  That  in  doing  such  an  act 
willfully,  the  servant  was  not  engaged  in  his  master's  busi- 
ness, but  had,  in  respect  to  this  act,  departed  therefrom.  In 
Oriswold  v.  Haven^  supra^  it  was  held  that  the  principal  was 
responsible  for  the  fraud  of  his  agent,  committed  in  transact- 
ing the  business  of  the  principal.  In  Sandford  v.  Eighth  Ave. 
R.  R.  Co.,  23  N.  Y.  343  [80  Am.  Dec.  286],  it  was  held  that 
the  master  was  responsible  for  the  act  of  his  servant  in  wrong- 
fully ejecting  a  passenger  from  the  train,  and  responsible  alsa 
for  any  acts  of  aggravation  in  doing  the  act  causing  an  in- 
jury to  the  passenger.  This  judgment  was  based  upon  the 
principle  that  a  part  of  the  duties  of  the  servant  was  to  ex- 
clude from  the  cars  such  passengers  as  refused  to  pay  fare,  or 
to  comply  with  the  regulations  adopted  by  the  company;  and 
that  having  authority  from  the  master  to  perform  such  acts, 
all  such  acts  done  by  the  servant  were  to  be  regarded  as  done 
by  virtue  of  this  authority,  and  in  the  execution  of  the  mas- 
ter's business,  and  that  consequently  the  master  was  liable 
for  all  injuries  sustained  from  the  wrongful  acts  of  the  ser- 
vant in  their  performance.  Applying  these  principles  to  the 
present  case,  the  inquiry  is,  whether  a  merchant,  by  employ- 
ing a  clerk  to  sell  goods  for  him  in  his  absence,  or  a  superin- 
tendent to  take  the  general  charge  and  management  of  his 
business  at  a  particular  store,  thereby  confers  authority  upon 
such  clerk  or  superintendent  to  arrest,  detain,  and  search  any 
one  suspected  of  having  stolen,  and  secreted  about  his  person^ 
any  of  the  goods  kept  in  such  store.  If  he  does,  he  is  respon- 
sible for  such  acts  of  the  clerk  or  superintendent.  If  not, 
then  such  acts  are  not  within  the  scope  of  the  authority  dele- 
gated to  the  superintendent,  and  the  employer  is  not  respon- 
sible therefor,  for  the  reason  that,  while  in  their  performance,, 
the  servant  is  not  engaged  in  the  business  of  the  master  any 
more  than  in  committing  an  assault  upon  or  slandering  a 
customer.  In  examining  this  question,  it  must  be  assumed 
that,  by  the  employment,  the  master  confers  upon  the  servant 
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the  right  to  do  all  necessary  and  proper  acts  for  the  protectiom 
and  preservation  of  his  property,  to  protect  it  against  thieves 
and  marauders;  and  that  the  servant  owes  the  duty  so  to  pro- 
tect it  to  his  employer.  But  this  does  not  include  the  power 
in  question.  It  cannot  be  presumed  that  a  master,  by  intrust- 
ing his  servant  with  his  property,  and  conferring  power  upon 
him  to  transact  his  business,  thereby  authorizes  him  to  do  any 
act  for  its  protection  that  he  could  not  lawfully  do  himself  if 
present.  The  master  would  not,  if  present,  be  justified  in 
arresting,  detaining,  and  searching  a  person  upon  suspicion, 
however  strong,  of  having  stolen  his  goods  and  secreted  them 
upon  his  person. 

The  authority  of  the  defendants  to  the  superintendent  could 
not,  therefore,  be  implied  from  his  employment.  The  act  was 
not  done  in  the  business  of  the  defendants,  and  they  were  not, 
as  masters,  responsible  therefor.  If  not  responsible  if  the 
superintendent  acted  in  good  faith  in  the  belief  of  the  plain- 
tiff's guilt,  they  clearly  would  not  be  if  he  acted  from  malice,  in 
the  absence  of  such  belief  The  plaintiff  having,  at  the  time 
of  resting,  given  no  evidence  connecting  the  defendants  with 
the  clerk  and  superintendent,  except  their  employment  by  the 
former,  the  motion  of  defendants  for  a  dismissal  of  the  com- 
plaint should  have  been  granted  by  the  judge,  and  the  excep- 
tion to  his  refusal  was  well  taken.  The  attempt  in  the  answer 
to  justify  the  act  was  no  evidence  against  the  defendants  upon 
the  issue  presented  by  the  denial  of  having  committed  the  acts. 
The  only  remaining  question  upon  this  part  of  the  case  is, 
whether,  at  any  subsequent  stage  of  the  trial,  the  defect  in  the 
plaintiff's  proof  was  supplied.  All  the  evidence  given  having 
any  such  tendency  was  the  answer  of  one  of  the  defendants  to 
the  question,  "  Has  it  not  occurred  sometimes  in  your  store 
that  your  clerks  have  arrested  persons  suspected  of  having 
purloined  goods?"  To  which  the  witness  answered:  "I  be- 
lieve it  is  very  likely";  and  to  the  further  question,  "Whether 
done  by  authority  of  the  foreman?"  To  which  he  answered, 
"Not  by  my  authority  as  one  of  the  firm,  —  I  never  gave  any 
such  instructions  ";  and  his  answer  to  a  further  question,  '^  that 
he  had  never  witnessed  such  an  occurrence."  This  was  clearly 
insufficient  to  charge  the  defendants.  The  judgment  must  bo 
reversed  upon  the  exception  to  the  judge's  refusal  to  grant  the 
motion  to  dismiss  the  complaint.  The  other  exceptions  it  is 
unnecessary  to  examine. 

Judgment  reversed. 
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LiABiLiTT  OT  Mastek  fOB  AoTB  OF  SERYAjn  OB  AoBNT:  See  Moir  T.  Hbp' 
km»,  63  Am.  l>ec.  312,  and  note  315;  Zulkee  ▼.  Wmg,  91  Id.  42S,  and  ouet 

collected  in  note  428. 

^Iastkr  is  kot  Liable  fob  Acts  of  Sertant  Willhtllt  and  Intbhtioh- 
ALLY  Done  without  command  or  authority:  Cox  v.  Keahty^  76  Am,  Dee.  325, 
and  note  328. 

TuE  principal  case  IB  cited  to  the  point  that  when  the  servant  acta  ont- 
side  of  the  duties  of  his  employment*  and  without  express  directiona,  hia  act 
oeases  to  be  that  of  the  master,  and  the  servant,  and  not  the  master,  is  liaUe 
for  the  consequences,  in  the  following  cases:  Courtnqf  y.  Baher^  6  Jones  ft  8. 
255;  faaacs  v.  Third  Avenue  B.  B,  Co,,  47  N.  T.  127;  Coegrxne  ▼.  Ogden,  49 
Id.  258;  MoU  v.  Conaumers'  Ice  Co.,  73  Id.  648;  Oarrttaen  ▼.  Dueiitel,  50  Ma 
109;  Carter  v.  Howe  Maddne  Co,,  51  Md.  297;  it  is  cited  to  the  point  that  the 
duty  of  a  brakeman  upon  a  freight  train  to  preserve  and  protect  the  oom- 
pany*8  property,  and  prevent  any  unlawful  trespass  upon  it,  flows  from  hia 
employment  as  a  servant  in  the  care  of  property,  in  Hughu  v.  New  York  etc. 
B.  B,  Co,,  ^  Jones  &  8.  222;  and  is  cited  to  the  fourth  point  stated  in  the 
M^Uabtu,  and  applied  in  Lynch  v.  MetropoUtan  El  B,B.Co.,2i  Hun,  506.  It 
k  dted  and  explained  in  BonmU  v.  Delaware  e<c  JZ.  J?.  Coi ,  64  K.  T.  135^  138w 
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Mere  Possession  of  Mobtoaqed  Chattel  bt  Mobtoaoob  n  hot  Such 
Evidence  of  Ownership,  or  authority  to  sell  the  propetiy,  as  will  pro- 
tect, against  the  claim  of  the  mortgagee,  one  who,  as  agent  of  the  mort- 
gagor, seUs  the  property  and  pays  the  proceeds  in  good  faith  to  his 
principal,  in  the  belief  that  he  was  the  true  owner. 

Possession  of  Chattel  is  not,  as  in  Case  of  Neootiablb  Paper  or 
Monet,  Assitranoe  of  Title,  or  authority  to  dispose  of  it.  And  he 
who  assumes  to  deal  or  intermeddle  with  personal  pn^erty  not  hia  own 
must  see  to  it  that  he  has  a  warrant  therefor  from  some  one  who  is  an- 
thorized  to  give  it. 

Where  One  of  Two  Innocent  Persons  must  Suffer  by  the  wrong  of 
another,  the  one  who  enables  such  other  to  oommit  the  wrong  most  bear 
the  consequences. 

Mere  Possession  of  Another's  Propebtt  s  not  Such  Evu>bhci  of 
Owners Eiip  or  authority  to  sell  that  third  peraons  have  a  rights  m 
against  the  true  owner,  to  rely  thereon. 

Action  for  the  recovery  of  damages,  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  a  sale  by  the  defend* 
ant  of  certain  jewelry,  which  had  been  mortgaged  to  the  plain* 
tiff  by  one  Ashby  and  his  wife  to  secure  the  payment  of  a 
debt  due  to  him  from  Ashby.  The  referee  found  as  facts, 
that  Ashby  was  indebted  to  the  plaintiff  and  that  he  and  hia 
wife  mortgaged  the  jewelry  in  question  (oeing  the  wife's  prop- 
erty) to  secure  the  payment  of  the  debt  in  one  year;  that  the 
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jewelry  remained  in  the  poBsession  of  the  mortgagors,  but  the 
mortgage  was  duly  filed;  that  some  months  after  the  mort- 
gage debt  became  due  the  plaintiff  brought  an  action  to  fore- 
close, which  action  was  tried  before  a  referee,  who  reported  in 
favor  of  the  plaintiff;  that  prior  to  said  report,  Ashby  engaged 
the  defendant  to  sell  the  jewelry,  and  that  he  did  sell  it,  and 
paid  the  proceeds  to  Ashby,  without  charge  for  his  services; 
and  that  the  defendant  acted  simply  as  the  agent  of  Ashby, 
or  Ashby  and  wife,  without  notice  of  the  mortgage  or  title  of 
the  plaintiff,  in  good  faith.  Other  facts  appear  in  the  opin- 
ion. The  referee  reported  that,  upon  the  facts  found,  it  was 
not  just  that  the  plaintiff  should  recover.  The  judgment  en- 
tered upon  this  report  in  favor  of  the  defendant  was  reversed 
in  general  term,  and  a  new  trial  ordered.  The  defendant 
appealed. 

Oeorge  F,  CouMtocJfc,  for  the  appellant. 
iZ.  Woolworthy  for  the  respondent. 

By  Court,  Woodruff,  J.  The  facts  in  this  case  show  title 
in  the  plaintiff  to  the  property  in  question,  and  a  disposition 
thereof  by  the  defendant  avowedly  and  solely  as  agent  for 
Eugenia  Ashby,  the  forme.r  owner  and  one  of  the  mortgagors. 

The  defendant's  answer  avers  that  he  acted  as  such  agent, 
without  any  interest  or  claim  of  interest  in  the  same,  or  its 
proceeds.  The  referee  finds  as  a  fact  that  he  acted  simply  as 
the  agent  of  Charles  Ashby,  or  of  Charles  Ashby  and  his  said 
wife. 

The  title  of  the  plaintiff  was  valid,  both  upon  the  facts 
found,  and  upon  the  legal  conclusions  stated  by  the  referee. 

It  follows  that  the  disposition  of  the  property  by  Ashby  and 
wife  was  a  tortious  conversion  thereof,  and  so  the  referee  finds. 

No  question  of  fraud  in  the  mortgage  to  the  plaintiff  or 
otherwise,  nor  any  failure  to  place  his  mortgage  on  file  pur- 
suant to  the  statute,  was  deemed  by  (he  referee  or  by  the  su- 
preme court  nor  by  the  counsel  for  the  appellant,  to  arise  in 
the  case;  because,  as  against  the  mortgagors  and  their  mere 
agent,  the  bona  fides  of  the  mortgage,  and  the  filing  thereof, 
were  regarded  as  wholly  immaterial,  and  as  against  them  the 
mortgage  was  held  valid,  even  though  made  to  defraud  credi- 
tors, and  whether  filed  or  not.  It  is,  however,  more  satisfac- 
tory to  say  that  both  good  faith  and  due  filing,  and  renewal  o( 
the  mortgage,  are  facts  in  the  case  duly  proved  and  found. 
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The  case,  therefore,  raises  the  single  question  whether  the 
possession  of  the  mortgagors  is  such  evidence  of  ownership  or 
of  authority  to  make  sale  of  the  property  that  the  defendant, 
acting  in  good  faith  as  their  agent,  in  the  belief  that  they  were 
owners,  is  protected  thereby  against  the  claim  of  the  plaintiff 
to  recover  for  a  sale  and  disposition  thereof.  Some  stress  was 
laid  upon  the  fact  that  this  transaction  was  more  than  a  year 
after  the  mortgage  debt  became  payable,  and  the  continued 
possession  of  the  mortgagors  during  that  time  its  claimed  to 
be  laches  on  the  part  of  the  plaintiff,  warranting  the  defend- 
ant in  trusting  to  their  apparent  ownership  and  executing  their 
direction  to  sell  the  property. 

This  reasoning,  sought  to  be  applied  to  this  case,  seems  to 
me  to  overlook  the  fact  found  by  the  referee,  that  for  more  than 
a  year  of  that  period  the  plaintiff  had  been  in  the  actual  prose- 
cution of  an  action  to  enforce  his  rights  against  the  mortgagors; 
and  the  further  circumstance  that  the  defendant  is  in  no  wise 
shown  to  have  been  affected  by  or  to  have  had  any  knowledge 
whether  the  mortgagors  had  been  in  the  possession  of  the  prop- 
erty one  year  or  one  day.  He  was  not  misled  into  any  trusting 
to  a  long-continued  possession,  for  it  does  not  appear  that  he 
ever  saw  or  heard  of  the  property  until  the  day  on  which  it 
was  brought  to  him  for  sale. 

I  do  not,  however,  attach  importance  to  this,  for  I  am  not 
aware  of  any  principle  or  any  authority  which  makes  such 
mere  possession,  in  the  absence  of  fraud,  amount  to  a  justi- 
fication to  the  agent  in  a  fraudulent  disposition  of  the  prop- 
erty. 

It  is  placed  by  the  appellants  upon  some  general  idea  that 
because  the  mortgagors  had  possession,  and  the  defendant 
honestly  believed  they  were  owners,  and  in  that  belief,  inno- 
cent of  any  wrongful  intent,  sold  the  property  and  paid  over 
the  proceeds,  it  is  not  just  that  he  should  be  held  responsible. 
In  other  words,  it  is,  as  to  the  defendant,  a  hard  CHse. 

Now,  all  this  would  be  very  well,  if  it  were  true  that  mere 
possession  of  personal  property  was  such  evidence  of  owner- 
ship or  of  authority  to  dispose  thereof  that  all  persons  were 
at  liberty  to  assume  such  ownership  or  authority,  and  act  in 
reliance  thereon.  Unfortunately  for  the  appellant,  this  is  not 
so.  Indeed,  the  cases  in  which  possession  imports  such  au- 
thority are  very  few,  and  the  mere  fact  of  possession,  unac- 
companied by  other  circumstances,  giving  it  a  specific  character» 
indicative  of  authority,  never  does. 
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Indeed,  every  consideration  which  is  urged  for  the  protee- 
iioD  of  the  defendant  would  have  appealed  as  strongly  in  his 
behalf  if  it  had  appeared  that  Ashby  had  stolen  the  property 
from  the  plaintiff.  Ashby's  possession  would  have  borne  the 
«ame  aftpect  of  apparent  ownership,  and  the  defendant's  sin- 
cere good  faith  and  innocence  of  wrong  would  have  been 
equally  deserving  of  consideration. 

True,  in  such  case,  the  possession  of  Ashby  would  have 
been  against  the  will  of  the  plaintiff;  but  even  then,  why 
should  it  not  be  said  that  the  plaintiff  should  have  taken  care 
that  his  property  be  not  stolen,  and  not  suffer  the  innocent  de- 
fendant to  become  a  sufferer? 

But  take  a  stronger  case:  Suppose  the  property  had  been 
loaned  by  the  plaintiff  to  Ashby;  it  would  not,  in  that  case, 
be  claimed,  any  more  than  if  stolen  by  the  latter,  that  Ashby's 
possession  would  protect  the  defendant,  and  yet  the  hardship 
of  holding  him  responsible  would  be  in  all  respects  the  same 
as  in  this  case. 

I  consider  that  it  is  hard  in  one  sense  that  the  defendant 
«hould  be  compelled  to  indemnify  the  plaintiff.  It  is  so,  be- 
cause it  is  not  easy  always  to  be  perfectly  safe  in  one's  deal- 
ing. 

But  chattels  are  not  negotiable.  Possession  is  not,  as  in 
the  case  of  mercantile  paper  and  money,  assurance  of  title  or 
cf  authority  to  dispose  of.  The  servant  intrusted  with  the 
possession  of  his  master's  property  does  not  thereby  give  au« 
thority  to  sell  it  or  to  authorize  another  to  sell  it.  The  bor- 
rower of  a  chattel,  or  the  ordinary  bailee,  does  not  by  his 
possession  gain  any  such  power.  And  in  short,  the  rule  that 
no  one  can  be  deprived  of  his  title  without  his  own  consent 
has  no  such  exception  as  is  sought  to  be  created  in  this  case. 
And  the  converse  rule,  that  he  who  assumes  to  deal  or  inter- 
meddle with  personal  property  which  is  not  his  own  must  see 
to  it  that  he  has  a  warrant  therefor  from  some  one  who  is 
authorized  to  give  it,  has  no  such  qualification:  Anderson  v« 
Nicholas^  5  Bosw.  130,  and  cases  cited.  If  he  buys  from  or 
consents  to  act  by  direction  of  another,  he  must  see  to  it  that 
in  the  responsibility  of  such  other  he  can  find  indemnity  if  his 
confidence  is  misplaced. 

All  there  is,  therefore,  bf  hardship  to  the  defendant  is,  that 
he  has  undertaken  to  execute  a  commission  for  Ashby  or 
Ashby  and  wife,  and  if,  in  consequence  of  acting  upon  the 
fraud  or  misrepresentation,  he  is  subjected  to  liability  to  the 
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plaintiff^  lie  will  have  to  look  to  them  for  indemnity.  Per- 
haps the  finding  of  the  referee  indicates  that  Ashby  is  insol- 
vent; if  so,  that  makes  the  hardship.  But  even  that  is  not 
a  pecnliar  case;  it  is  most  common  in  the  affairs  of  business; 
and  having,  as  the  referee  finds,  heard  that  Ashby  was  in- 
solvent when  he  undertook  the  commission,  he  might  have 
known  that  his  recourse  to  him  for  indemnity  might  fail. 

The  doctrine  of  the  cases  cited  in  the  prevailing  opinion  in 
the  supreme  court  does  not  appear  to  be  controverted  by  the 
counsel  for  the  appellant,  and  yet  they  seem  to  me  decisive 
in  this  case  of  the  principle  that  the  agent,  in  a  tortious  con- 
version of  another's  property,  is  liable  when  his  principal  is 
guilty  of  the  tort;  and  even  though  the  agent  act  innocently 
in  good  faith,  relying  on  the  possession  and  apparent  authority 
(if  possession  be  deemed  such)  of  his  principal:  Perkins  v. 
Smithj  1  Wils.  328.  An  innocent  clerk  sold  goods  for  the  use 
of  his  master:  Stephens  v.  Elwelij  4  Maule  &  S.  259;  an  inno- 
cent clerk  received  goods  from  his  master's  agent,  and  sent 
them  to  his  master  abroad.  In  this  case,  the  observation  of 
Lord  EUenborougb  covers  this  whole  case:  '^The  only  question 
is,  whether  this  is  a  conversion  in  the  clerk  which  undoubtedly 
was  so  in  the  master.  The  clerk  acted  under  an  unavoidable 
ignorance,  and  for  his  master's  benefit,  when  he  sent  the  goods 
to  his  master,  but  nevertheless  his  acts  may  amount  to  a  con- 
version; for  a  person  is  guilty  of  a  conversion  who  intermed- 
dles with  my  property,  and  disposes  of  it,  and  it  is  no  answer 
that  he  acted  under  the  authority  of  another  who  had  himself 
no  authority  to  dispose  of  it ":  McCombie  v.  Davis^  6  Bast,  358; 
Baldvnn  v.  Colej  6  Mod.  212;  Throop  v.  Bussing^  11  Johns. 
285;  Farrar  v.  ChauffeteUy  5  Denio,  527;  Pierson  v.  Orahamy 
33  Eng.  Com.  L.  468;  Evereii  v.  Oaffin,  6  Wend.  609  [22  Am. 
Dec.  551];  Spencer  v.  BUichmanj  6  Id.  167;  WVUamB  v.  MerU^ 
11  Id.  80  [25  Am.  Dec.  604]. 

And  these  cases  recognize  and  affirm  the  more  general  rule 
above  stated,  that  he  who  intermeddles  with  personal  property 
not  his  own  must  see  to  it  that  he  is  protected  by  the  author- 
ity of  one  who  is  himself,  by  ownership  or  otherwise,  clothed 
with  the  authority  he  attempts  to  confer. 

Recurring  again  to  the  able  and  ingenious  argument  in  sup- 
port of  the  appeal,  and  to  the  point  that  the  plaintiff  was  guilty 
of  laches,  and  that  by  supposing  the  mortgagors  to  be  in  pos- 
session he  enabled  them  to  deceive  the  defendant  and  produce 
the  result:  this  assumes  that  it  is  negligence  in  the  owner  of 
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personal  property  to  permit  it  to  be  in  the  poeseBsion  of  another. 
I  am  not  aware  of  any  warrant  for  such  assumption.  So  long 
as  it  is  true  that  a  mortgage  given  in  good  faith  and  for  suffi- 
cient consideration  is  valid,  notwithstanding  possession  may 
be  in  the  mortgagor,  so  long  such  possession  no  more  involves 
culpable  negligence  or  laches  in  the  mortgagee  than  the  pos- 
session of  a  servant,  hirer,  or  other  bailee,  imports  negligence 
in  the  owner.  In  truth,  so  long  as  mere  possession  does  not 
import  authority  to  sell,  the  negligence,  if  any,  is  on  the  part 
of  him  who  relies  upon  it,  and  not  on  the  owner  who  per- 
mits it. 

And  the  suggestion  gains  no  strength  from  the  observation 
that  if  the  plaindff  had  not  supposed  the  mortgagors  to  be  in 
possession  it  would  not  have  been  in  their  power  to  deceive 
the  defendant;  and  where  one  of  two  innocent  persons  must 
suffer  by  the  wrong  of  another,  the  one  who  enables  such  other 
to  commit  the  wrong  must  bear  the  consequences.  How  did 
the  mere  possession  of  the  mortgagors  enable  them  to  commit 
the  wrong?  Only  by  giving  them  physical  power  to  deliver 
the  property.  The  maxim  is  not  true  in  the  sense  in  which  it 
is  sought  to  be  here  applied.  If  it  were,  then,  as  in  the  other 
cases  above  referred  to,  whenever  an  owner  suffers  his  property 
to  go  out  of  his  manual  keeping  or  presence,  he  is  liable  to  lose 
it  by  the  same  means  employed  here,  and  is  exposed  to  the 
maxim  here  invoked  for  the  defendant's  protection.  It  is  only 
when  the  owner  has  parted  with  the  legal  title  upon  some 
secret  ^rust  or  condition,  or  has  done  something  calculated  to 
mislead,  upon  which  a  third  person  has  a  right  to  rely,  and  on 
which  he  does  rely,  as  evidence  of  authority,  that  such  maxim 
could  have  any  application.  And  the  attempt  to  apply  it  here 
begs  the  whole  question:  See  Cowen,  J.,  in  Ash  v.  Fulman,  1 
Hill,  307.  Mere  possession  of  another's  property  is  not  such 
evidence  of  ownership  or  authority  to  sell  that  third  persons 
have  a  right,  as  against  the  true  owner,  to  rely  thereon. 

They  may  act  in  faith  thereof  if  they  please,  but  they  must 
rely  upon  the  party  with  whom  they  deal,  and  look  to  him  for 
indemnity  if  the  title  fails,  or  they  be  deceived  or  defrauded 
into  a  condition  of  responsibility. 

This  is  the  defendant's  situation;  he  has  trusted  the  repre- 
sentations of  Ashby.  He  has  been  deceived  thereby,  and  he 
must  look  to  him  for  indemnity. 

The  order  of  the  general  term  of  the  supreme  court  granting 
a  new  trial  should  be  affirmed;  and  in  pursuance  of  the  de- 
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fendant's  stipulatioiii  judgment  absolute  for  the  plaintiff  muat 
be  rendered. 

All  concur. 

Order  of  general  term  affirmed,  and  judgment  absolute  for 
plaintiff,  with  costs. 

Possession  ot  PrntaoirAL  Pbopestt  is  ohlt  Prdca  Fagzb  Evuwiua  ov 
OwNKBSHiP,  and  never  prevails  against  the  trae  owner,  except  wiui  referenoo 
to  negotiable  instmments  and  whatever  conies  under  the  general  denomin^ 
tion  of  currency:  WrighJt  v.  Sohmon^  79  Am.  Deo.  196,  and  note  203;  Berfftn 
V.  Big^,  85  Id.  304,  and  note  306. 

The  principal  case  is  gitsd  as  maintaiTiing  the  rule  that  the  lawfcd 
owner  cannot  bejdeprived  of  his  property  by  the  a^^t  of  a  person  wrongfoUy 
making  sale  of  it,  where  he  has  done  nothing  that  can  properly  lead  the  pur- 
chaser into  the  belief  that  the  person  he  may  deal  with  has  the  right  to 
transfer  its  title,  in  BasaeU  v.  Lederer,  I  Hun,  279;  S.  C,  3  Thomp.  &  C 
675;  it  is  cited  to  the  point  that  no  action  against  a  vrong-doer  is  necessary 
in  order  to  lay  the  foundation  of  an  action  against  one  receiving  from  him, 
in  Farwell  v.  Importerg*  etc  NcU.  Bank,  90  N.  Y.  491;  and  to  the  point  that 
trover  may,  in  many  cases,  be  maintained  against  a  person  innocent  of  any 
intentional  wrong,  in  Hathaway  v.  Johnson,  55  Id.  97.  It  is  distingniBhad 
in  Paddon  v.  Tayhr,  44  Id.  376;  S.  C,  10  Abb.  Pr.,  K.  S.,  373;  ffoyt  v.  Bth 
ter,  15  Id.  412;  Turner  v.  Proton,  6  Hun,  837. 


YOOBHEES   V.   YOOBHEES. 

[89  Nsw  YOBK,  468.] 

Will  Bbbiroted  bt  Testator  Htmself  in  his  LmEnxB,  Acmit  mnm 
Fraudulent  and  Undue  Influence,  is  a  will  "  fraudulently  destroyed," 
and  may  be  admitted  to  probate  on  establishing  facts  showing  the  exist- 
enoe  and  due  execution  of  the  will,  and  its  destruction  by  reaaoa  of  audi 
improper  influence. 

The  opinion  states  the  case. 

O.  W,  Danforthy  for  the  appellant. 

r.  R,  Strong^  for  the  respondent. 

By  Court,  Clebke,  J.  This  is  an  action  brought  by  the 
widow  of  James  Voorhees,  deceased,  to  set  aside  a  deed  made 
by  him  to  the  defendant,  their  son,  conveying  a  farm  contain 
ing  one  hundred  acres  of  land  in  the  town  of  Romulus  and 
county  of  Seneca.  It  is  also  brought  for  the  purpose  of  prov 
ing  and  establishing  a  will  of  the  said  James  Voorhees,  which 
had  been  previously  made,  and  which  was  afterwards  de- 
stroyed in  his  lifetime,  by  which  will  fifty  acres  of  the  said 
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land  were  devised  to  the  plaintiff  for  life,  and  after  her  de- 
cease, to  the  testator's  children.  The  alleged  gronnds  of  the 
miction  are,  that  James  Voorhees  had  not  sufficient  mental 
capacity  to  make  a  deed  or  to  revoke  a  will  at  the  time  of  the 
execution  of  the  one  and  the  revocation  or  destruction  of  the 
other.  He  died  about  January  31,  1863,  leaving  the  plaintiff 
^nd  several  children  and  grandchildren  his  heirs  at  law  and 
next  of  kin,  all  of  whom  are  defendants  in  this  action.  On  the 
2d  of  July,  1855,  he  made  his  last  will  and  testament  above 
referred  to.  On  the  2d  of  December,  1861,  he  executed  the 
above-mentioned  deed  to  his  son,  and  about  the  1st  of  May, 
1862,  the  said  will  was  destroyed. 

1.  Proof  of  the  execution  and  publication  of  the  will  was 
doubtless  a  necessary  preliminary  at  the  trial.  To  authorize 
the  supreme  court  to  allow  an  alleged  lost  or  destroyed  will  to 
be  proved  as  such,  it  is  essential, — 1.  To  prove  that  it  had 
been  properly  executed  and  published,  pursuant  to  the  re- 
quirements of  the  revised  statutes  relative  to  the  execution, 
attestation,  and  publication  of  wills.  The  referee  has  expressly 
found  that  this  will  was  duly  executed  and  published  by  James 
Voorhees  as  his  last  will  and  testament;  but  it  is  contended 
by  the  appellant's  counsel  that  the  referee  had  no  evidence 
before  him  on  which  he  could  have  based  such  a  finding.  I 
think  that  the  counsel  greatly  errs  on  this  point.  It  appears 
to  me,  not  only  that  there  was  evidence  tending  to  prove  the 
execution  and  publication,  but  none  tending  to  contradict 
these  facts.  Brown  and  Kinne,  the  attesting  witnesses,  tes* 
tify  that  Voorhees,  the  testator,  could  not  write,  but  Coe,  who 
had  drawn  the  instrument,  signed  the  name  of  Voorhees  at  his 
request,  when  the  latter  added  his  mark,  and  declared  the  in- 
strument to  be  his  last  will  and  testament.  He  requested  the 
witnesses  to  attest  it,  both  being  present;  and  both  accordingly 
signed  it  as  witnesses.  But  it  is  asserted,  as  Coe  instructed 
him  that  it  was  necessary  to  declare  it  to  be  his  last  will  and 
testament,  and  to  request  the  witnesses  to  sign  it,  his  having 
done  so  only  ''  indicates  acquiescence  in  the  direction  of  Coe, 
but  no  intelligent  action  of  the  testator's  mind,  or  expres- 
sion of  any  wish  on  his  part."  If  this  is  so,  very  few  wills 
executed  by  men  not  of  the  legal  profession  can  be  sustained. 
In  most  cases,  the  precise  circumstances  occur  which  are  dis- 
closed in  this  case.  Very  few  men  intending  to  make  a  will 
examine  the  statute  relative  to  the  execution,  attestation,  and 
publication  of  wills.    They  trust  exclusively  to  the  directions 
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and  suggestions  of  their  legal  adviser;  and  if  he  is  prudent,  he 
mentions  the  requirements  of  the  statute  in  their  proper  order. 
In  the  present  case,  the  legal  gentleman  who  had  prepared 
the  will  superintended  its  execution,  and  made  the  necessary 
suggestions  in  relation  to  what  the  statute  required  as  to  its 
execution  and  publication. 

2.  The  counsel  of  the  appellant  likewise  contends  that  there 
is  no  evidence  to  support  the  finding  of  the  referee  that  James 
Voorhees  executed  the  deed,  and  destroyed,  or  caused  to  be 
destroyed,  the  will,  under  the  undue  influence  of  George  W. 
Voorhees,  and  in  belief  in  the  truth  of  a  false  and  fraudulent 
statement  made  by  the  said  George.  The  counsel  errs  also 
on  this  point.  If  this  case  was  tried  before  me  as  a  judge  or 
referee,  I  am  by  no  means  certain  that  I  should  have  arrived 
at  this  conclusion  of  fact.  The  grantor  was,  I  think,  of  suffi- 
cient mental  capacity  to  make  a  valid  disposition  or  convey- 
ance of  his  property,  if  he  was  free  from  undue  infiuence;  but 
the  referee  had  evidence  before  him  that  Voorhees  was  over 
eighty  years  of  age,  was  intemperate  in  his  habits,  quite  infirm 
physically,  and  so  enfeebled  in  intellect  that  he  might  be  easily 
misled  and  defrauded  by  one  in  whom  he  had  confidence.  It 
wab  also  proved  that  the  defendant,  who  was  living  with  his 
own  family  some  miles  distant  from  his  father,  went  to  his 
father's  house,  and  took  him  to  his  own  house  on  a  visit,  and 
while  there,  by  misrepresentations,  procured  the  execution  of 
the  deed  in  question.  To  say  the  least,  there  was  some  evi- 
dence of  undue  influence;  consequently,  we  cannot  disturb  the 
finding  of  the  referee  on  this  subject. 

3.  Do  the  facts  of  this  case  bring  it  within  the  provisions  of 
the  statute  relating  to  the  probate  of  wills  lost  or  destroyed? 
As  we  have  seen,  the  referee  expressly  finds  that  James  Voor- 
hees destroyed  or  caused  to  be  destroyed  the  will,  under  the 
the  infiuence  of  George  W.  Voorhees.  This  finding  was  con- 
tained in  his  original  report;  but  afterward,  during  the  settle- 
ment of  the  case,  he  adds  to  a  finding  that  the  will  was 
destroyed  by  James  Voorhees  himself,  or  is  lost.  If  this  was 
the  only  conclusion  purporting  to  be  a  finding,  it  probably 
would  not  be  sufficient  on  which  to  base  a  legal  conclusion^ 
Being  in  the  alternative,  it  is,  in  fact,  no  finding  at  all. 
But  as  we  have  a  finding  which  is  absolute  on  this  point,  it 
is  not  necessary  to  resort  to  the  finding  afterward  introduced, 
even  if  it  were  to  be  deemed  properly  in  the  case,  and  the  only 
question  is,  Was  any  evidence  before  the  referee  tending  to 
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show  that  the  will  was  destroyed  by  the  testator  himself, 
under  the  fraudulent  influence  and  instigation  of  George  W. 
Voorhees.  As  we  have  already  seen,  there  was  testimony 
tending  to  prove  the  feebleness  of  James  Voorhees,  mentally 
and  physically,  the  undue  influence  exercised  by  his  son  over 
him,  and  his  own  declarations  —  which  were  admitted  with- 
out objection  —  that  he  had  destroyed  the  will.  There  was 
some  evidence,  therefore,  tending  to  show  that  the  will  was 
destroyed  by  the  testator  himself,  under  the  undue  influence 
and  at  the  instigation  of  George  W.  Voorhees;  and  the  find- 
ing of  the  referee,  deduced  from  that  evidence,  cannot  be 
disturbed. 

4.  The  referee  having  decided,  as  a  fact,  that  James  Voor- 
hees destroyed  the  will  himself,  under  this  influence,  we  have 
now  to  consider  whether  such  a  destruction  is  within  the  aim 
of  the  provisions  of  the  statute  relating  to  the  proof  and  pro- 
bate of  wills  lost  or  destroyed. 

The  language  of  the  statute  is:  ^'  No  will  of  any  testator, 
etc.,  shall  be  allowed  to  be  proved  as  a  lost  or  destroyed  will, 
unless  the  same  shall  be  proved  to  have  been  in  existence  at 
the  time  of  the  death  of  the  testator,  or  be  shown  to  have  been 
fraudulently  destroyed  in  the  lifetime  of  the  testator."  This 
language  does  not  limit  the  act  of  destruction  to  any  special 
instrumentality.  To  be  sure,  whatever  might  have  been  the 
motives  of  the  testator  himself,  with  his  mind  liberated  from 
all  external  influences,  fraud  could  not  be  predicated  of  the 
act.  But  by  the  finding  of  the  referee,  the  testator  him- 
fiielf  was  not  the  only  person  who  committed  the  act.  The 
testator  only  consummated  what  was  designed  and  put 
in  motion  by  his  son  George,  under  whose  sinister  influ- 
ence he  did  what,  if  left  to  the  operation  of  his  own  untram- 
meled  will,  he  would  not  have  done.  If  George  surreptitiously 
took  possession  of  this  instrument  and  destroyed  it  himself^ 
no  one  would  hesitate  to  say  that  it  was  fraudulently  de« 
stroyed;  or  if,  instead  of  destroying  it  with  his  own  hands,  he 
employed  his  next-door  neighbor  to  do  so,  neither  will  any 
one  hesitate  to  say  that  the  will  was  fraudulently  destroyed. 
Under  the  finding,  the  testator,  in  the  performance  of  this  act, 
was  as  much  the  mere  instrument  of  the  fraudulent  design  of 
George  as  the  neighbor  in  the  example  which  I  have  just 
adduced.  The  counsel  for  the  defendant  lays  down  the  broad 
proposition  that  "  an  influence  to  vitiate  must  amount  to  force 
and  coercion,  destroying  free  agency,  a  deprivation  of  the  free 
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exercise  of  one's  own  will,  so  that  another's  mind,  and  not  hia 
own,  must  have  willed  the  act  complained  o£"  The  counsel 
means  by  "  force  and  coercion  "  physical  acts  of  violence.  I 
certainly  think  be  can  find  nothing  in  the  elementary  books^ 
or  in  the  cases  to  which  he  has  referred,  which  can  sustain 
such  a  proposition.  In  one  of  these  cases,  Tyler  v.  Gardner^ 
85  N.  Y.  559,  the  whole  tenor  of  the  reasoning  is  against 
him.  The  influence  exercised  by  Mrs.  Tyler  over  Mrs.  Oard* 
ner,  her  mother,  was  of  the  same  nature  as  that  exercised  by 
George  Voorhees  over  his  father.  There  is  a  remarkable 
similarity  in  these  cases.  Mrs.  Gardner,  like  James  Voorhees, 
was  in  feeble  health,  her  mind  was  impaired,  under  the  act- 
ive and  controlling  influence  of  the  principal  beneficiary,  im- 
bued with  antipathy  to  a  relative  who  would  have  profited 
from  the  estate  if  the  act  complained  of  had  not  been  per- 
formed: and  this  act  involved  a  complete  revolution  of  in- 
tention, and  an  entire  departure  from  a  previous  testamentary 
disposition.  No  influence  amounting  to  force  or  coercion  was 
in  either  case  employed.  The  act  was  the  result  of  persuasion 
and  misrepresentation,  operating  upon  a  mind  bereft  of  its  own 
independent  will,  helplessly  —  as  far  as  its  innate  energies 
were  concerned — under  the  influence  of  another  mind.  I 
therefore  regard  Tyler  v.  Gardner^  supra^  as  only  strong  au- 
thority in  favor  of  the  proposition  that  the  established  facts 
of  the  case  before  us  bring  it  within  the  provisions  of  the 
statute  relating  to  the  proof  or  probate  of  wills  lost  or  de- 
stroyed. The  motion  to  dismiss  the  complaint  was  properly 
denied;  the  objections  to  the  rulings  of  the  referee  relative  to 
the  testimony  were  not  referred,  and  I  presume  they  are  aban- 
doned, too,  in  the  argument  At  all  events,  I  consider  them 
untenable. 
The  judgment  should  be  affirmed,  with  oosta. 

Judgment  affirmed. 

Unduv  Ixfluvncb  and  Fraud,  What  n:  Tajfhr  ▼.  KeO^t  68  Am.  Dm^ 
160,  and  note  158;  Baldwin  ▼.  Parker,  96  Id.  697. 

Declaration  of  Testatrix  that  She  Debtbotbd  Wili^  ▲DmasniLiTV 
OF:  Lawyer  v.  Stnith,  77  Am.  Deo.  460. 

Equrrr  mat  Set  up  Will  where  It  has  been  Lost,  Dbstsoted^  cm 
Suppressed,  either  by  accident  or  fraud:  Tawmend  ▼.  Tamufemd^  dCAm.  Dec 
184,  and  note  194. 

The  principal  oasb  is  cited  to  the  point  that  where  a  will,  doljezeentedt 
has  been  lost  or  destroyed,  by  accident  or  design,  before  it  mm  dnly  prated 
and  reoorded,  an  aotum  to  establish  it  may  be  maintained,  in  Bdiek  ▼.  Sigmat^ 
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1  Demarest,  621 ;  to  the  point  that  theyaetem  of  a  loet  or  daetroyad  will  mnst 
be  established  in  the  same  manner  as  if  the  will  itself  were  prodnoed  in  ooori 
for  probate^  in  Collifer  v.  CcUyert  4  Id.  68;  and  is  cited  as  an  anthority  for 
setting  aside  a  oonTeyanoe  on  the  ground  of  frand  and  nndne  influence,  ia 
BrandY.  i^rond;  89 How.  Pr.  276;P/a«T.  P&i«»  2Thomp.  ft  a  29.  note. 


Pumpelly  v.  Phelps. 

[40  Maw  TOBX«  69.J 

Ymnnm  Who  Oohtraoib  to  Skll  akd  Coktbt  Lahd  mm  Rhtoitd  to- 
VcxfDn  nr  Damaois,  to  the  extent  of  the  difference  between  the  con- 
tract price  and  the  value  of  the  land  at  the  time  of  the  breach,  where  h» 
has  the  title,  and  for  any  reason  refuses  to  convey  it,  as  required  by  th» 
contract.     Per  Mason,  J. 

Vendor  Who  Contracts  to  Skll  and  Convrt  Land  is  Lzablb  to  Vbndkb 
IN  Nominal  Damaqis  only,  for  breach  of  contract,  where  he  contracte 
in  good  faith,  believing  he  has  a  good  title,  and  afterwards,  on  discover- 
ing his  title  to  be  defective,  for  that  reason  refuses  or  is  unable  ta 
fulfill  his  contract;  but  this  rule  should  not  in  any  degree  be  extended, 
but  strictly  limited  to  those  cases  coming  exactly  within  it.  Per 
Mason,  J. 

Vendor  Who  Ck>NTRACTs  to  Sell  and  Convbt  Land  MUffr  Maeb  Good 
TO  VsNDKB  Loss  OF  Baboain,  whcro  he  knows  at  the  time  that  he  had 
not  the  title  or  the  power  of  conveyance,  although  he  may  have  acted  in 
good  faith,  and  believed  that  he  should  be  able  to  procure  a  good  titl» 
for  the  vendee. 

T6  Exempt  Contragtino  Party  irom  Personal  RisroNSiBiLiTr,  He  must 
so  CoNTEAor  as  to  bind  those  he  claims  to  represent;  and  the  fact  that 
he  deaoribes  himself  as  "trustee**  in  signing  the  contract  does  not 
him,  or  change  the  eflfoel  of  bis  agreement 


Action  to  compel  the  specific  performance  of  a  contract  to 
convey  land,  or  to  recover  damages  for  refusal  to  convey.  Tho 
contract  in  question  was  entered  into  June  13,  1840,  between 
the  defendant,  Philip  Phelps,  and  the  plaintiff's  testate,  Eliza- 
beth Brinckerhoff;  and  by  it  Phelps  agreed  to  sell  and  convey 
the  land  at  a  certain  price  per  acre,  ''  to  be  surveyed  at  the 
expense  of  the  estate  for  which  I  act  as  trustee,"  and  wa» 
signed  *'  Philip  Phelps,  trustee,  etc/'  Elizabeth  Brinckerhoff 
paid  a  portion  of  the  purchase-money  upon  the  execution  of 
the  contract,  and  upon  the  completion  of  the  survey  tendered 
the  balance  of  the  price,  and  demanded  the  deed.  Phelps 
refused  to  comply  with  the  demand,  for  the  reason  that  Cath- 
arine W.  Van  Rensselaer,  for  whom  he  held  the  land  in  trust, 
would  not  give  her  consent  to  the  conveyance.  The  deed  of 
trust  only  gave  Phelps  power  to  convey  upon  the  written 
uaent  of  Mrs.  Van  Rensselaer.    Mrs.  Van  Rensselaer  had 
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previoasly  told  Phelps  that  he  need  not  consult  her  about  the 
sale  of  any  of  the  lands  belonging  to  the  trust  estate,  but  to 
confer  with  her  husband,  and  to  what  they  should  agree  upon 
she  would  give  the  required  consent.  She  had  assented  to  sales 
thus  made  of  several  other  parcels  of  land,*and  Phelps  believed 
she  would  assent  to  the  sale  in  question,  but  she  refused  for 
certain  personal  reasons.  Finding  that  he  could  not  persuade 
her  to  execute  the  deed,  Phelps  afterwards,  with  her  assent, 
sold  and  conveyed  the  land  to  another.  At  the  commence- 
ment of  the  action,  Phelps  offered  to  pay  back  the  purchase- 
money  paid  and  costs.  The  circuit  justice  before  whom  the 
case  was  tried  held  that  the  plaintiffs  were  entitled  to  recover 
the  difference  between  the  value  of  the  land  and  the  contract 
price,  and  directed  a  verdict  accordingly,  subject  to  the 
opinion  of  the  court  at  general  term.  The  general  term 
affirmed  the  ruling,  and  the  defendant  appealed. 

John  H.  Reynolds  J  for  the  appellant. 
Samuel  Handy  for  the  respondents. 

By  Court,  Mason,  J.  There  has  never  seemed  to  me  to  have 
been  any  very  good  foundation  for  the  rule  which  excused  a 
party  from  the  performance  of  his  contract  to  sell  and  convey 
lands  because  he  had  not  the  title,  which  he  had  agreed  to 
convey.  There  seems  to  have  been  considerable  diversity  of 
opinion  in  the  courts  as  to  the  grounds  upon  which  the  rule 
itself  is  based. 

In  England  the  rule  seems  to  have  been  sustained  upon  the 
ground  of  an  implied  understanding  of  the  parties,  that  the 
parties  must  have  contemplated  the  difficulties  attendant  upon 
the  conveyance.  In  the  leading  case  on  this  subject  of  Flur 
reau  v.  ThornkUl^  2  W.  Black.  1078,  Blackstone,  J.,  said: 
"'  These  contracts  are  merely  upon  condition,  frequently  ex- 
pressed but  always  implied,  that  the  vendor  has  a  good  title.'' 
While  in  this  country  the  rule  is  based  upon  the  analogy 
between  this  class  of  cases  and  actions  for  breach  of  covenant 
of  warranty  of  title:  Baldwin  v.  Munn^  2  Wend.  399  [20  Am. 
Dec.  627];  Peters  v.  McKeony  4  Denio^  646.  The  rule  of  dam- 
ages in  an  action  for  a  breach  of  covenant  of  warranty  of  title 
is  settled  to  be  the  consideration  paid,  and  the  interest;  and 
yet  this  is  an  arbitrary  rule,  and  works  great  injustice  many 
times;  and  the  courts  met  with  the  greatest  embarrassment 
in  settling  it.  These  difficulties  were  considered  and  well  ex- 
pressed in  the  leading  case  in  this  state  of  Siaats  y.  Ten  EyckU 
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ET^rSy  S  Gaines,  115  [2  Am.  Dec.  254],  in  which  the  court  said: 
^'To  find  a  mle  of  damages  in  a  case  like  this  is  a  work  of  diffi- 
<!ulty;  none  will  be  entirely  free  from  objection,  or  will  not,  at 
times,  work  injustice.  To  refund  the  consideration,  even  with 
the  interest,  may  be  a  very  inadequate  compensation  when  the 
property  is  .greatly  enhanced  in  value,  and  when  the  money 
might  have  been  laid  out  to  equal  advantage  elsewhere.  Yet 
to  make  this  increased  value  the  criterion,  where  there  has 
been  no  fraud,  may  also  be  attended  with  injustice,  if  not 
ruin.  A  piece  of  land  is  bought  solely  for  the  purpose  of  agri* 
culture,  and  by  some  unforeseen  turn  of  fortune  it  becomes 
the  site  of  a  populous  city;  after  which  an  eviction  takes 
place.  Every  one  must  perceive  the  injustice  of  calling  on  a 
bona  fid^  vendor  to  refund  its  value,  and  that  few  fortunes 
could  bear  the  demand.  Who,  for  the  sake  of  one  hundred 
pounds,  would  assume  the  hazard  of  repaying  as  many  thou- 
aands,  to  which  value  the  property  might  rise  by  causes  unfore- 
seen by  either  party,  and  which  increase  in  worth  would 
confer  no  right  on  the  grantor  to  demand  a  further  sum  of  the 
grantee?" 

There  is  still  another  class  of  cases  where  the  rule  of  simply 
refunding  the  purchase-money  and  the  interest  operates  with 
great  hardship  and  injustice  upon  the  purchaser.  A  pur- 
chases of  B  a  city  lot,  for  the  purpose  of  building  himself 
a  dwelling  or  buildings  upon  it,  and  takes  from  B  a  full  cove- 
nant deed  of  the  premises,  covenanting  to  assure,  warrant,  and 
defend  the  title.  The  buildings  are  constructed  at  the  cost  of 
thousands  of  dollars,  and  then  B  is  evicted  by  a  paramount 
title,  ascertained  to  be  in  some  one  else.  The  recovery  of  the 
money  and  six  years'  interest  is  not  a  very  just  or  reasonable 
return  in  damages  for  the  law  to  give  to  one  who  holds  a  cove- 
nant to  make  good  and  defend  the  title. 

The  reasons  assigned  for  this  rule,  in  actions  for  a  breach  of 
covenant  of  warranty  of  title,  can  scarcely  apply  to  these  pre- 
liminary contracts  to  sell  and  convey  title  at  a  future  time. 
In  the  latter  case,  the  vendee  knows  he  has  not  got  the  title, 
and  that  perhaps  he  may  never  get  it;  and  if  he  will  go  on 
and  make  expenditures  under  such  circumstances,  it  is  his 
own  fault;  and  besides,  these  preliminary  contracts  to  convey 
generaUy  have  but  a  short  time  to  run,  and  there  is  seldom 
any  such  opportunity  for  the  growth  of  towns,  or  a  large  in- 
crease in  the  value  of  the  property,  as  there  is  in  these  cove* 
nants  in  deeds,  which  run  with  the  landi  through  all  time. 

AM.  Dm.  Vol  0-SO 
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previoDfily  told  Phelps  that  he  need  not  consult  her  about  the 
sale  of  any  of  the  lands  belonging  to  the  trust  estate,  bat  to 
confer  with  her  husband,  and  to  what  they  should  agree  upon 
she  would  give  the  required  consent.  She  had  assented  to  sales 
thus  made  of  several  other  parcels  of  land,*and  Phelps  believed 
she  would  assent  to  the  sale  in  question,  but  she  refused  for 
certain  personal  reasons.  Finding  that  he  could  not  persuade 
her  to  execute  the  deed,  Phelps  afterwards,  with  her  assent, 
sold  and  conveyed  the  land  to  another.  At  the  commence- 
ment of  the  action,  Phelps  offered  to  pay  back  the  purchase- 
money  paid  and  costs.  The  circuit  justice  before  whom  the 
case  was  tried  held  that  the  plaintiffs  were  entitled  to  recover 
the  difference  between  the  value  of  the  land  and  the  contract 
price,  and  directed  a  verdict  accordingly,  subject  to  the 
opinion  of  the  court  at  general  term.  The  general  term 
affirmed  the  ruling,  and  the  defendant  appealed. 

John  H,  Reynolds^  for  the  appellant. 
Samuel  Handy  for  the  respondents. 

By  Court,  Mason,  J.  There  has  never  seemed  to  me  to  have 
been  any  very  good  foundation  for  the  rule  which  excused  a 
party  from  the  performance  of  his  contract  to  sell  and  convey 
lands  because  he  had  not  the  title,  which  he  had  agreed  to 
convey.  There  seems  to  have  been  considerable  diversity  of 
opinion  in  the  courts  as  to  the  grounds  upon  which  the  rule 
itself  is  based. 

In  England  the  rule  seems  to  have  been  sustained  upon  the 
ground  of  an  implied  understanding  of  the  parties,  that  the 
parties  must  have  contemplated  the  difficulties  attendant  upon 
the  conveyance.  In  the  leading  case  on  this  subject  of  FI«- 
reau  v.  Thorrihill,  2  W.  Black.  1078,  Blackstone,  J.,  said: 
'^  These  contracts  are  merely  upon  condition,  frequently  ex- 
pressed but  always  implied,  that  the  vendor  has  a  good  title." 
While  in  this  country  the  rule  is  based  upon  the  analogy 
between  this  class  of  cases  and  actions  for  breach  of  covenant 
of  warranty  of  title:  Batdtoin  v.  Aftinn,  2  Wend.  399  [20  Am. 
Dec.  627];  Peters  v.  McKeoriy  4  Denio^  546.  The  rule  of  dam- 
ages in  an  action  for  a  breach  of  covenant  of  warranty  of  title 
is  settled  to  be  the  consideration  paid,  and  the  interest;  and 
yet  this  is  an  arbitrary  rule,  and  works  great  injustice  many 
times;  and  the  courts  met  with  the  greatest  embarrassment 
in  settling  it.  These  difficulties  were  considered  and  well  ex- 
pressed in  the  leading  case  in  this  state  of  Staata  v.  Ten  Eyck's 


March,  1869.]  Pumpellt  v.  PhxIiPS.  485 

EifrSj  8  CaineSy  115  [2  Am.  Dec.  254],  in  which  the  court  Baid: 
^*To  find  a  role  of  damages  in  a  case  like  thia  is  a  work  of  diffi- 
unMj'f  none  will  be  entirely  free  firom  objection,  or  will  not,  at 
times,  work  injustice.  To  refund  the  consideration,  even  with 
the  interest,  may  be  a  very  inadequate  compensation  when  the 
property  is  .greatly  enhanced  in  value,  and  when  the  money 
might  have  been  laid  out  to  equal  advantage  elsewhere.  Yet 
to  make  this  increased  value  the  criterion,  where  there  has 
been  no  fraud,  may  also  be  attended  with  injustice,  if  not 
rain.  A  piece  of  land  is  bought  solely  for  the  purpose  of  agri- 
culture, and  by  some  unforeseen  turn  of  fortune  it  becomes 
the  site  of  a  populous  city;  after  which  an  eviction  takes 
place.  Every  one  must  perceive  the  injustice  of  calling  on  a 
b<ma  fide  vendor  to  refund  its  value,  and  that  few  fortunes 
could  bear  the  demand.  Who,  for  the  sake  of  one  hundred 
pounds,  would  assume  the  hazard  of  repaying  as  many  thou* 
sands,  to  which  value  the  property  might  rise  by  causes  unfore- 
Been  by  either  party,  and  which  increase  in  worth  would 
confer  no  right  on  the  grantor  to  demand  a  further  sum  of  the 
grantee?  [' 

There  is  still  another  class  of  cases  where  the  rule  of  simply 
refunding  the  purchase-money  and  the  interest  operates  with 
great  hardship  and  injustice  upon  the  purchaser.  A  pur- 
chases of  B  a  city  lot,  for  the  purpose  of  building  himself 
a  dwelling  or  buildings  upon  it,  and  takes  from  B  a  full  cove- 
nant deed  of  the  premises,  covenanting  to  assure,  warrant,  and 
defend  the  title.  The  buildings  are  constructed  at  the  cost  of 
thousands  of  dollars,  and  then  B  is  evicted  by  a  paramount 
title,  ascertained  to  be  in  some  one  else.  The  recovery  of  the 
money  and  six  years'  interest  is  not  a  very  just  or  reasonable 
return  in  damages  for  the  law  to  give  to  one  who  holds  a  cove- 
nant to  make  good  and  defend  the  title. 

The  reasons  assigned  for  this  rule,  in  actions  for  a  breach  of 
covenant  of  warranty  of  title,  can  scarcely  apply  to  these  pre- 
liminary contracts  to  sell  and  convey  title  at  a  future  time. 
In  the  latter  case,  the  vendee  knows  he  has  not  got  the  title, 
and  that  perhaps  he  may  never  get  it;  and  if  he  will  go  on 
and  make  expenditures  under  such  circumstances,  it  is  his 
own  fault;  and  besides,  these  preliminary  contracts  to  convey 
generally  have  but  a  short  time  to  run,  and  there  is  seldom 
any  such  opportunity  for  the  growth  of  towns,  or  a  large  in- 
crease in  the  value  of  the  properfy,  as  there  is  in  these  cove* 

nauts  in  deeds,  which  run  with  the  landi  thioogh  all  time. 
AIL  Dia  VOL  c-so 


466  PuMPELLT  V.  Phelps.  [New  York, 

The  sapreme  court  of  the  United  States  have  refosed  U> 
yield  its  sanction  to  this  rule,  when  applied  to  contracts  for 
the  sale  of  lands,  and  affirm  the  doctrine  that  the  reason  of 
the  rule,  as  to  contracts  for  the  sale  of  goods  and  chattels^ 
applies  with  equal  force  to  these  executory  contracts  for  the. 
sale  of  lands:  Hopkins  y.  Lee^  6  Wheat.  109.  That  rule  is, 
where  a  party  sustains  a  loss,  by  reason  of  a  breach  of  con- 
tract, he  is,  so  far  as  money  can  do  it,  to  be  placed  in  the 
same  situation,  with  respect  to  damages,  as  if  the  contract 
had  been  performed:  Robinson  v.  Harman,  1  Ex.  850.  This 
case  of  Hopkins  v.  Lee^  6  Wheat.  109,  is  cited  with  approba- 
tion in  some  of  the  American  cases,  and  the  rule  there  laid 
down  affirmed. 

These  views  are  not  presented  to  induce  the  court  to  oyer* 
rule  or  repudiate  the  adjudged  cases  in  our  own  courts,  upon 
this  subject.  They  reach  back  over  a  period  of  more  than 
forty  years,  and  have  been  too  long  sanctioned  to  be  now 
repudiated.' 

I  have  referred  to  this  matter,  simply  as  famishing  an 
argument  against  2n  any  degree  extending  the  rule,  and  as 
a  reason  for  limiting  it  strictly,  where  the  already  adjudged 
cases  in  our  own  courts  have  placed  it.  It  becomes  impor- 
tant, in  this  connection,  to  inquire  what  that  limit  is.  The 
general  rule  certainly  is,  that  where  the  vendor  has  the  title, 
and  for  any  reason  refuses  to  convey  it,  as  required  by  his 
contract,  he  shall  respond  in  law  for  the  damages,  in  which 
he  shall  make  good  to  the  plaintiff  what  he  has  lost  by  his 
bargain  not  being  lived  up  to.  This  gives  the  vendee  the 
difference  between  the  contract  price  and  the  value  at  the  time 
of  the  breach,  as  profits  or  advantages,  which  are  the  direct 
and  immediate  fruits  of  the  contract:  Ghriffin  v.  Colvevj  16 
N.  Y.  489;  Durkee  v.  Motty  8  Barb.  423;  UnderhiU  v.  Gas  Light 
Co,y  31  How.  Pr.  37;  Masterton  v.  Mayor  etc.  of  Brooklyn^  7 
Hill,  61,  69  [42  Am.  Dec.  38].  Where,  however,  the  vendor 
contracts  to  sell  and  convey,  in  good  faith,  believing  he  has  a 
good  title,  and  afterwards  discovers  his  title  is  defective,  and 
for  that  reason,  without  any  fraud  on  his  part,  refuses  to  fill* 
fill  his  contract,  he  is  only  liable  to  nominal  damages  for  a 
breach  of  his  contract:  Baldwin  v.  Munnj  2  Wend.  399  [20 
Am.  Dec.  627];  Peters  v.  McKeon^  4  Denio,  546;  Conger  v. 
Weaver^  20  N.  Y.  140.  The  rule  is  otherwise,  however,  where 
a  party  contracts  to  sell  lands,  which  he  knows  at  the  time 
he  has  not  the  power  to  sell  and  convey;  and  if  he  vio« 
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lates  hifl  contract  in  the  latter  case,  he  should  be  held  to 
make  good  to  the  vendee  the  loes  of  his  bargain;  and  it  does 
not  excuse  the  vendor  that  he  may  have  acted  in  good  faith, 
and  believed,  when  he  entered  into  the  contract,  that  he 
should  be  able  to  procure  a  good  title  for  his  purchaser:  2 
Parsons  on  Contracts,  503-505;  Hopkins  v.  Grazebroohy  6  Bam. 
&  C.  81;  Drigga  v.  Dwight,  17  Wend.  74  [81  Am.  Dec.  283]; 
Swh  V.  Cole,  28  N.  Y.  261  [84  Am.  Dec.  343];  Lock  v.  Furze^ 
L.  B.  1  C.  P.  441;  Robinson  v.  Harman,  1  Ex.  849;  Hill  v. 
HobaHy  16  Me.  164;  Fletcher  v.  Button^  6  Barb.  650;  Trull  v. 
Oranger,  8  N.  Y.  115;  Hopkins  v.  Lee^  6  Wheat.  109;  Burwell 
V.  JacksoUy  9  N.  Y.  635;  White  v.  Madison,  26  Id.  124;  Lewis 
V.  LeCj  15  Ind.  499;  Dean  v.  Rasderj  1  Hilt.  420;  Bitner  v. 
Srough,  11  Pa.  St.  127;  McNair  v.  Crompton,  35  Id.  23;  WU- 
son  v.  Spencer,  11  Leigh,  261;  Qrahavi  v.  Hackvnth,  1  A.  K. 
Marsh.  429;  Dart  on  Vendors,  447.  This  rule,  applied  to  the 
case  at  law,  sustains  the  judgment  of  the  supreme  court. 

The  defendant  must  be  held  personally  liable  on  this  con« 
tract.  It  is  essentially  his  contract.  In  order  to  exempt  the 
contracting  party  from  personal  liability,  he  must  so  contract 
as  to  bind  those  he  claims  to  represent:  Moss  v.  Livingston,  4 
N.  Y.  208;  Dewitt  v.  Walton,  9  Id.  570;  Bay  v.  Gunn,  1  Denio, 
108;  Bush  v.  Cole,  28  N.  Y.  261  [84  Am.  Dec.  343]. 

The  fact  that  the  party  describes  himself  as  trustee,  with- 
out stating  for  whom,  does  not  relieve  him  from  personal  lia- 
bility, or  change  the  e£fect  of  his  engagement:  Toft  v.  Brewster, 
9  Johns.  334  [6  Am.  Dec.  280];  White  v.  Skinner,  13  Id.  307 
[7  Am.  Dec.  381];  Dewitt  v.  Walton,  9  N.  Y.  570;  Bush  v. 
Cole,  28  Id.  261  [84  Am.  Dec.  343].  These  views  lead  to  the 
aflSrmance  of  the  judgment. 

Gbovbb,  Woodruff,  James,  and  Mubbay,  JJ.,  oonourred 
with  Mason,  J.,  and  were  for  affirmance. 

Daniels,  J.,  dissented. 

Measubb  of  Damages  fob  Breach  of  Contbact  to  Cowtwt  Rialtt: 
See  Oerrard  y,  DoUar,  67  Am.  Dec.  271,  and  note  ditooflsing  the  question; 
Foley  ▼.  McKeegan,  66  Id.  107;  Old  Colony  R.  R,  y.  Evana^  66  Id.  304;  Welch 
▼.  Laufson,  66  Id.  606;  EaU  y.  Delaplaine,  68  Id.  57,  and  note;  Warner  y. 
Bacon,  69  Id.  S263;  Bemdon  y.  Harrison,  69  Id.  399;  Beaupkmd  y.  McKeen, 
70  Id.  115.  Aa  a  general  rule,  a  yendee  can  recoyer  only  nominal  damages 
for  the  breach  of  a  contract  for  the  sale  of  land  by  the  yendor;  but  if  he  has 
paid  part  of  the  purchase  price,  he  can  recoyer  the  money  back,  with  interest: 
Margn^f  y.  Jfutr,  57  N.  Y.  159.  Nominal  damages  only  can  be  reooyered 
by  a  yendee  where  the  yendor  has  entered  into  the  contract  in  good  faith^ 
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iseliering  that  he  has  a  good  title:  Codtrqft  ▼.  Kew  Turk  tie  i?.  B.^  60  Id. 
'JOi;  HdmXmrg  v.  lamay,  3  Jones  &  S.  41;  bnt  where  a  vendor  oonttacts  to 
sell  lands  in  which  he  knows  at  the  time  that  he  has  no  title,  he  is  bound  to 
make  good  to  the  vendee  the  lots  of  the  bargam:  Mdek  ▼.  PafdUa,  42  K.  Y. 
175;  Cockrqfl  v.  New  York  etc  B.  JL,  tutjpra;  ffebmburg  ▼.  Umaif,  Mpnv  and 
although  the  vendor  acted  in  good  faith,  belisving  that  he  could  procore  and 
give  the  vendee  a  good  title,  he  is  liable  for  the  diffinrence  between  the  con> 
tract  price  and  tho  value  of  the  land  at  the  time  of  the  breach  of  contract: 
Margraf  v.  Mmr,  67  N.  T..160;  Tkadf^  v.  Kkmey^  18  Hun,  256-^258;  bnt  not 
where  the  vendee  knew  the  vendor  had  no  title  and  could  get  none:  Margnf 
V.  Mukr^  suprcL  The  principal  case  is  cited  to  the  foregoing;  but  in  tho  last 
case  it  is  characterized  as  the  widest  departure  from  the  general  rule  of  dam- 
ages that  is  to  be  found  in  the  books.  The  principal  case  is  also  explained, 
with  MaekY.  Palehin,  42  N.  Y.  167,  stipra,  in  Burr  v.  SleiUan,  43  Id.  467, 468^ 
as  not  changing  the  rule  limiting  a  recovery  by  a  grantee  against  his  grantor, 
for  a  breach  of  the  covenant  of  warranty,  to  the  consideration  paid,  and  in- 
terest, and  for  a  breach  of  the  covenant  for  quiet  enjoyment  in  leases,  to  the 
advance  rent  paid;  and  it  is  cited  in  BendngUm  Paper  Co.  v.  O^Dtm^j^ertff,  81 
Id.  489,  S.  C,  11  Week.  Dig.  77,  to  the  point  that,  in  an  action  against  a 
vendor  for  breach  of  contract  to  convey,  the  fact  that  the  title  to  a  part  of 
the  land  is  in  a  third  person  is  only  material  upon  the  queation  of  damagesi 
and  in  Margraf  v.  Mwr^  57  N.  Y.  159,  to  the  point  that  it  is  competent  for 
a  party  to  set  forth  in  his  complaint  a  cause  of  action  for  specific  performanee 
of  a  contract  to  convey  land,  and  a  cause  of  action  for  damages  for  breach  of 
the  contract,  in  case  it  cannot  be  performed. 

WoED  "AaxNT,"  "CikflmtB,"  ^'Tbusteb,'*  xra,  is,  in  Gonaux^  Di- 
acBiFno  PsBSONiB:  Johnaon  v.  CaUm^  62  Am.  Dec  622,  and  note;  Pierce  v. 
BcbUy  63  Id.  614;  Eastern  B.  B,  v.  Benedict,  66  Id.  389,  and  note;  Sofrt  v. 
Nidiola,  68  Id.  280;  Shweon  v.  Laring,  81  Id.  750;  Bid/ord  v.  Firet  Natkmal 
Banky  89  Id.  436;  CoHma  v.  Buckeye  State  Ins,  Co,,  93  Id.  612;  Pease  v.  Peam^ 
95  Id.  225.  The  addition  of  an  official  character  to  the  signatures  of  ex- 
ecutors and  administrators  in  executing  written  contracts  and  obligations 
has  no  significance,  and  operates  merely  to  identify  the  person,  and  not  to 
limit  or  qualify  the  liability:  SdmdUler  v.  Simm,  101  K.  Y.  558;  &  O.,  23 
Week.  Dig.  269;  and  where  a  draft  is  drawn  upon  "  N.  W.  Day,  agent  Co- 
operative Brush  Co.,"  and  is  accepted,  "Nicholas  W.  Day,  agent  Co-opera- 
tive Brush  Ca,"  the  company  is  not  bound  as  acceptor:  Hasgfd  v.  Najfhr,  5 
Daly,  220,  both  citing  the  principal  case;  but  the  principal  case  was  distin- 
guished in  BeUinger  v.  BeiUley,  1  Hun,  665,  S.  C,  1  Thomp.  &  a  74,  on  the 
ground  that  the  contract  was  signed  by  the  defendant  simply  as  trustee^  with- 
out anything  in  it  to  intimate  of  whom  he  was  trustee;  and  explained  in 
Bood  V.  HaUenbeck,  7  Hun,  366,  in  that  the  party  gave  no  informatim  for 
whom  he  was  trustee,  to  the  person  with  whom  he  oontracted,  nor  did  be 
show  any  authority  to  ooatract  as  tnutat. 
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AaBionffUTT  of  Bond  and  Mobtoagb  CABRin  with  It  Ouarantt  of 
Sami^  although  the  guaranty  is  not  in  terms  assigned.  The  transfer  of 
a  debt  carries  with  it,  as  an  incident^  all  the  securities  for  its  payment. 

OVARANTT    OF   COLLBCTION    18    UnDBBTAUNO    BT    GVABANTOB  THAT  DXBT 

WILL  bb  Paid,  if  proper  measures  to  collect  it  are  taken  within  a  reason- 
able time  after  it  becomes  payable. 

Ovabantob  of  Collbction  will  bb  Dischabobd  bt  Dblat  of  Six  Months 
in  taking  measures  to  collect  the  debt,  where  all  the  principals  reside  in 
the  state  and  can  be  personally  served. 

Ouabantob  of  GoLLBcnoN  will  bb  Disohaboxd  bt  Uhhbabonabui  Dblat 
in  taking  measures  to  collect  the  debt,  notwithstanding  that  during  the 
whole  period  the  principals  were  hopelessly  insolyentk  liason.  Wood- 
ruff, and  James,  JJ.,  dissenting. 

Action  upon  a  guaranty.  The  facts  are  fully  stated  in  the 
opinioDy  with  the  exception  that  the  guaranties  of  Burgess  and 
Herrick  were  indorsed  on  the  bond,  and  the  guaranty  of  Parkis 
on  the  mortgage. 

Oeorge  F,  Danforthy  for  the  appellant 

Sanford  E,  Churchy  for  the  respondent. 

By  Court,  Lott,  J.  The  defendant,  by  assignment,  bearing 
date  the  twenty-eighth  day  of  August,  1857,  assigned  to  Orson 
Tousley  a  mortgage  on  real  estate,  in  the  state  of  Wisconsin, 
and  the  bond  accompanying  the  same,  executed  by  Frederick 
Root  to  Willard  Herrick,  and  guaranteed  the  collection  of  the 
amount  secured  thereby  as  it  became  due,  waiving  all  notice. 

The  bond  and  mortgage  bear  date  the  eighteenth  day  of  Au- 
gust, 1857,  and  were  given  to  secure  the  payment  of  the  sum 
of  three  hundred  dollars,  with  interest,  in  three  equal  annual 
payments  of  one  hundred  dollars  each,  with  interest,  the  first 
of  which  was  to  be  made  on  the  first  day  of  November,  1858. 
Indorsed  on  the  bond  was  a  guaranty  by  G.  H.  Burgess,  dated 
August  24,  1857,  guaranteeing  the  payment  thereof,  and  the 
said  Willard  Herrick,  by  an  assignment  of  the  last-mentioned 
date,  assigned  the  bond  and  mortgage  to  James  Parkis,  the 
defendant,  or  bearer,  and  also  guaranteed  the  payment  thereof. 
The  said  bond  and  mortgage,  and  all  the  right  of  Tousley  in 
them,  were  afterwards  assigned  by  him,  on  the  third  day  of 
January,  1859,  to  A.  L.  Cady,  and  he  assigned  them,  and  all 
money  due  and  to  grow  due  thereon,  as  collateral  security  for 
a  debt  due  from  him  to  the  plaintiff,  by  assignment  dated 
February  1st  of  the  same  year. 
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On  the  fifth  day  of  April  following  the  plaintiff  commenced 
an  action  in  the  supreme  court  of  this  state  against  Herrick, 
on  his  guaranty,  which  was  duly  prosecuted  to  judgment,  and 
an  execution  issued  thereon  was  returned  wholly  unsatisfied. 

Subsequent  to  the  return  of  the  execution,  and  on  the  fif- 
teenth day  of  November,  1859,  a  suit  for  the  foreclosure  of  the 
mortgage  was  commenced  in  the  circuit  court  of  the  state  of 
Wisconsin  against  Frederick  Root,  in  which  a  decree  for  the 
sale  of  the  mortgaged  premises,  and  for  the  payment  of  any 
deficiency,  was  entered  on  the  tenth  day  of  May,  1860. 

The  property  was  sold  on  the  first  day  of  October,  1860,  and 
the  sum  of  one  dollar,  over  and  above  the  costs,  was  realized 
from  such  sale  and  credited  on  the  decree. 

An  execution  for  the  collection  of  the  deficiency  was  issued 
on  the  fourth  day  of  December,  1860,  and  afterwards  returned 
wholly  unsatisfied.  On  the  fourth  day  of  May,  1861,  an  ac- 
tion was  commenced  by  the  plaintiff  in  the  supreme  court  of 
this  state  against  the  said  Burgess,  on  his  guaranty,  in  which 
judgment  was  rendered  on  the  sixth  day  of  July  thereafter, 
for  the  whole  amount  payable  on  the  said  bond,  and  on  the 
thirteenth  day  of  the  month  of  May  an  action  was  commenced 
by  the  plaintiff  in  the  supreme  court  of  this  state  against  Fred- 
erick  Root,  the  mortgagor,  in  which  judgment  was  also  recov- 
ered on  the  said  sixth  day  of  July,  for  the  whole  amount  due. 
Executions  on  both  of  the  last-mentioned  judgments  were 
issued  on  the  9th  of  the  same  month,  and  were  each  returned 
wholly  unsatisfied  before  the  commencement  of  the  present 
action. 

After  these  facts  were  proven,  the  plaintiff  offered  to  prove 
that  at  the  time  the  first  installment  of  the  bond  became  due, 
November  1, 1858,  the  said  Frederick  Root,  William  Herrick, 
and  E.  H.  Burgess  were  and  have  ever  since  been,  each  of  them, 
entirely  and  hopelessly  insolvent,  and  that  nothing  could  have 
been  collected  of  them  by  proceedings  at  law  then  or  since. 

The  court  excluded  that  evidence,  and  then,  no  further  evi- 
dence being  introduced,  a  nonsuit  was  ordered. 

The  motion  for  the  nonsuit  was  based  on  three  grounds: 
1.  That  the  proofs  did  not  show  the  guaranty  in  the  suit  to  be 
owned  by  the  plaintiff;  2.  That  it  did  not  appear  that  the 
plaintiff  had  used  due  and  proper  diligence  in  the  prosecution 
of  the  principal  debtor  and  the  several  guarantors;  3.  That 
there  were  not  sufficient  facte  stated  in  the  complaint  to  consti'* 
tute  a  cause  of  action. 
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The  first  ground  for  the  nonsuit  will  be  first  considered. 
Although  the  guaranty  of  the  defendant  was  not,  in  terms, 
assigned  to  the  plaintiff,  he  became  entitled  to  the  benefit  of 
it,  under  the  assignment  of  the  bond,  and  the  money  secured 
thereby.  The  transfer  of  the  debt  ta  him  carried  with  it,  as 
■an  incident,  all  the  securities  for  its  payment.  He  therefore 
had  a  right  to  maintain  the  action. 

The  exception  to  the  exclusion  of  the  evidence  offered,  and 
the  other  grounds  of  the  motion  for  a  nonsuit,  present  substan- 
tially the  same  question,  and  that  involves  the  construction 
of  the  defendant's  contract. 

He  guaranteed  the  collection,  and  not  the  payment,  of  the 
•amount  secured  by  the  bond  and  mortgage,  when  it  became 
-due. 

The  mere  fact  of  its  non-payment  at  that  time  was  there- 
fore not  sufficient  to  give  the  plaintiff  the  right  of  action.  He 
was  bound  to  take  proper  measures  to  collect  the  debt  within 
■a  reasonable  time  after  the  whole  of  it  became  payable,  con- 
ceding, for  the  present,  that  such  duty  did  not  arise  on  the 
previous  defaults. 

His  obligation  will  be  first  considered,  on  the  assumption 
that  all  of  the  parties  liable  were  then  able  to  pay,  and  that 
€uch  ability  continued  for  six  months  thereafter. 

The  last  installment  became  payable  on  the  first  day  of 
November,  1860,  and  legal  proceedings  could  have  been  imme- 
•diately  taken  against  Root,  the  obligor,  on  his  bond,  and 
against  Burgess  and  Herrick,  the  previous  guarantors,  on 
their  guaranty  of  payment.  None  were,  however,  taken,  until 
in  May,  1861,  and  then  only  against  Root  and  Burgess. 

A  judgment  had  previously  been  recovered  against  Herrick 
for  the  penalty  of  the  bond  after  default  wtTs  made  in  the  pay- 
ment of  the  first  installment,  and  assuming  that  no  further 
«uit  against  him  was  necessary,  that  did  not  dispense  with  the 
necessity  of  issuing  an  execution  after  the  other  installments 
i)ecame  payable. 

It  also  appears  by  the  case  that  all  of  the  debtors,  at  the 
time  of  the  recovery  of  the  judgment  and  the  issuing  of  the 
executions  against  them,  resided  in  this  state,  and  there  is 
nothing  to  show  that  either  of  them  was  at  any  time  a  non- 
resident, or  that  a  suit  could  not  have  been  commenced  against 
them  by  a  personal  service  of  the  summons.  A  delay  for  up- 
wards of  six  months  was,  under  the  assumption  of  the  solvency 
of  the  parties,  not  the  exercise  of  proper  and  due  diligence. 
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Does  their  insolvency  excuse  that  delay? 

I  see  no  principle  upon  which  that  can  bo  Hnimed. 

When  a  creditor  agrees  with  a  surety  for  his  debtor  that  he 
will  commence  a  suit  against  such  debtor  within  a  reasonable 
time  after  the  debts  fall  due,  and  in  default  thereof  that  the 
surety  shall  be  released,  it  is  a  condition  precedent  to  his  right 
of  action  against  the  guarantor  that  such  suit  shall  not  only 
be  so  commenced,  but  that  it  shall  be  carried  to  consumma- 
tion. 

The  plaintiff  had  no  right  to  determine,  on  his  own  respon* 
sibility,  whether  the  debt  was  collectible.  That  was  a  question 
which  the  defendant  had  made  it  incumbent  on  him  to  ascer- 
tain by  recourse  to  the  ordinary  rules  provided  by  the  law  for 
the  collection  of  debts. 

If  the  debtor's  insolvency  is  an  excuse  for  the  delay  at  all,, 
there  is  no  reason  why  it  should  not  be  such  as  long  as  the  in- 
solvency continues,  and  thus  the  liability  of  the  surety  would 
be  for  an  indefinite  period  controlled  by  the  opinion  of  wit- 
nesses as  to  the  ability  of  the  principal  to  pay  the  debt,  and 
not  by  the  standard  or  means  fixed  by  the  parties  themselves 
for  ascertaining  that  fact. 

These  views  lead  us  to  the  conclusion  that  the  proof  of  the 
debtor's  insolvency  was  properly  rejected. 

It  follows,  therefore,  that  the  nonsuit  was  proper,  and  that 
the  judgment  should  be  affirmed,  with  costs. 

Mason,  J.,  dissenting.  There  has  been  a  very  great  deal  of 
discussion,  in  the  courts  of  this  conntry,  as  to  the  legal  con- 
struction of  such  a  guaranty  as  this.  The  real  difference  of 
opinion  has  been  as  to  what  was  implied  in  such  a  guaranty. 
All  ngree  that,  unless  the  terms  of  the  guaranty  imply  that 
the  liability  of  the  guarantor  depends  upon  the  fEdlure  to  ob- 
tain payment  of  the  principal,  by  proceedings  at  law,  such 
proceedings  are  not  a  condition  precedent.  In  most  of  the 
states  it  has  been  regarded  as  an  undertaking  to  pay,  if 
recompense  could  not  be  obtained  of  the  principal  debtor;  and 
that  where  clear  proof  of  the  principal  debtor's  insolvency 
could  be  made,  no  suit  against  him  was  required.  The  follow- 
ing cases  will  be  found  to  hold  this:  McDoal  v.  YeomarUy  & 
Watts,  361;  McClurg  v.  Fryer,  15  Pa.  St.  293;  Bull  v.  BlUs,  30 
Vt.  127;  Dana  v.  Conanty  30  Id.  246;  Perkins  v.  Catlin,  11 
Conn.  213  [29  Am.  Dec.  282];  Ranson  v.  Sherwood,  26  Id.  437; 
Sanford  v.  Allen,  1  Cush.  473;  OUlighan  v.  Boardmanj  29  Me. 
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79;  Thompson  v.  Armstrong^  1  Breeee,  23;  Wren  ▼.  Pierce^  4 
Smedes  &  M.  91 ;  Hwntresa  ▼.  Patten,  20  Me.  28.  The  rale  with 
QB  eeems  to  be  different. 

The  rule  to  be  deduced  from  the  adjudged  cases  in  this 
state  is,  that  such  a  guaranty  is  an  undertaking  that  the  de- 
mand is  collectible  by  due  course  of  law,  and  that  the  guar- 
antor only  undertakes  to  pay,  when  it  is  ascertained  that  it 
cannot  be  collected  by  suit,  prosecuted  to  judgment  and  exe- 
cution against  the  principal;  and  that  the  endeavor  to  collect 
of  the  principal,  by  due  course  of  law,  is  a  condition  prece- 
dent to  the  right  of  action  against  the  guarantor:  Moakdey  v. 
Riggs,  19  Johns.  69  [10  Am.  Dec.  196];  White  v.  Casej  la 
Wend.  543;  Eddy  v.  Stanton,  21  Id.  255;  Taylor  y.  BiMen,  & 
Cow.  624;  Burt  y.  Fowler,  5  Barb.  501;  Loveland  y.  Shepherd^ 
2  Hill,  139;  Manning  v.  Haight,  14  Barb.  76;  NeweU  v.  Fowler^ 
23  Id.  628;  VanDerveery.  Wright,  6Id.  547;  Gallagher  y.  White^ 
31  Id.  92;  Cody  v.  Sheldon,  88  Id.  102.  It  must  be  admitted, 
also,  that  the  decided  weight  of  authority,  in  the  supreme 
court  of  this  state,  is,  that  a  still  further  condition  is  implied 
in  such  a  guaranty,  and  which  is,  that  due  diligence  must  bo 
used  in  bringing  the  suit  against  the  principal,  and  in  prose- 
cuting the  same  to  judgment  and  execution;  and  that  any 
laches  in  this  respect  will  discharge  the  surety:  See  cases 
aboye  cited. 

I  cannot  find  that  this  question  has  eyer  been  passed  upon 
in  this  court  or  in  the  late  court  of  errors.  But  as  a  general 
rule  its  soundness  cannot  be  doubted,  I  think,  and  it  seems 
unquestioned  from  the  adjudged  cases.  The  rule  which  re- 
quires the  creditor,  in  such  case,  to  use  due  diligence  to  collect 
the  debt  of  the  principal,  is  just  and  reasonable,  and  should 
be  enforced  as  well  for  its  reasonableness  as  for  the  unbroken 
current  of  authority  with  which  it  is  supported.  The  rule  is 
not,  however,  in  my  judgment,  inflexible.  It  is  like  most  gen- 
eral rules, — it  has  its  exceptions.  It  cannot  be  maintained 
upon  principle,  as  the  unbending  rule,  under  all  conceivable 
circumstances.  If  the  principal  debtor  is  and  has  been,  from 
the  time  the  right  to  bring  suit  against  him  has  accrued, 
utterly  and  hopelessly  insolvent,  with  no  property  out  of 
which  anything  could  be  collected,  then  the  reason  of  the  rule 
which  requires  the  principal  debtor  to  be  prosecuted  to  judg- 
ment and  execution  with  all  diligence  ceases,  and  the  familiar 
maxim  of  the  law,  Cessante  ratione  legie,  ceseat  ipee  lex,  steps  in 
and  relieves  the  creditor  from  the  rule  of  diligence  in  prose- 
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cuting  his  Buit.  The  reason  of  the  rule  ceasingy  the  rule  itself 
must  cease.  This  must  be  so,  unless  we  are  prepared  to  hold 
that  the  creditor  should  lose  his  debt  for  the  want  of  due  dili- 
gence in  doing  a  yain,  idle,  and  useless  thing. 

The  law  is  said  to  be  the  perfection  of  human  reason,  and 
should  not  be  subject  to  such  a  reproach.  Is  it  insisted  that 
the  judgment  and  the  issuing  and  return  of  an  execution  mdla 
bona  is,  under  all  circumstances,  the  best  evidence  of  the 
debtor's  inability  to  pay?  If  it  is,  it  cannot  be  maintained. 
His  recent  discharge  under  the  bankrupt  act  of  Congress,  or 
under  the  insolvent  laws  of  the  state,  on  the  petition  of  two 
thirds  of  his  creditors,  is  better  evidence  of  his  insolvency  than 
the  sheriff's  certificate  upon  the  execution  that  he  has  no 
goods  or  chattels,  lands  or  tenement.  The  one  is  preceded  by 
a  full  and  complete  judicial  investigation  into  the  property 
and  affairs  of  the  bankrupt,  and  the  certificate  of  discharge  is 
only  issued  when  the  property  of  the  debtor  has  been  made 
over  to  the  assignee  for  the  benefit  of  the  creditors.  The  other 
is  the  certificate  of  a  ministerial  oflScer,  often  made  upon  the 
very  slightest  investigation,  and  never  more  than  prima  facie 
ovidence. 

What  the  plaintiff  offered  to  prove  in  the  case  at  bar  would 
have  been  quite  as  satisfEtctory  evidence  of  the  inability  to  col- 
lect anything  of  the  principal  debtor  as  the  return  of  the 
sheriff  upon  an  execution;  and  it  seems  to  me  more  so.  The 
plaintiff  offered  to  prove  that  these  principal  debtors  were  at 
the  time  this  debt  fell  due,  and  that  each  of  them  ever  since 
had  been,  entirely  and  hopelessly  insolvent,  and  that  nothing 
oould  have  been  collected  of  them  by  proceeding  at  law  then 
or  since.  This  evidence  was  objected  to,  and  rejected  by  the 
oourt.  Under  this  ruling,  we  must  hold  that  the  creditor  is 
compelled  to  proceed  to  judgment  and  execution  against  the 
principal  debtors,  where  they  are  concededly,  entirely,  and 
hopelessly  insolvent,  and  have  nothing  out  of  which  the  exe- 
cution could  be  collected,  and  that  he  must  do  this  with  all 
diligence  or  lose  his  debt.  There  is  no  other  principle  upon 
which  such  a  proposition  can  be  maintained  than  that  it  is  so 
provided  in  the  bond,  and  that  the  party  must  stand  to  his 
oontract.  The  argument  must  be  that  the  condition  of  the 
guaranty  made  due  diligence  in  such  a  case  a  condition  prece- 
dent to  the  right  of  action  against  this  guarantor.  The  de- 
cided weight  of  authority  in  the  supreme  court  of  this  state  is 
certainly  to  this  effect.    The  rule,  however,  has  been  seriously 
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questioned  by  some  of  the  jadges  in  that  court,  and  was  dis- 
tinctly repudiated  in  the  recent  case  of  Cady  v.  Sheldon,  3 
Barb.  103.  All  that  such  a  guaranty  implies  is,  that  the  evi- 
dence of  debt  is  good,  and  collectible  by  due  course  of  law. 
The  courts  have  said  the  law  imposes  this  duty  to  prosecute 
the  principal  debtor  with  reasonable  diligence;  and  this  is  for 
the  purpose  of  insuring  the  collection  of  the  debt  out  of  the 
principal,  and  that  no  opportunity  shall  be  lost  to  do  so.  This 
is  very  well,  and  is  all  right,  as  a  general  rule,  as  we  haye  al* 
ready  said;  but  when  the  principal  debtors  are  utterly  and 
hopelessly  insolvent,  and  have  nothing  out  of  which  an  ezeca« 
tion  could  be  collected,  then  the  law  excuses  the  want  of  dili- 
gence, as  it  would  have  been  idle  and  useless  in  accomplishing 
any  purpose  whatever.  Due  diligence  in  prosecuting  the 
principal  debtor,  who  is  proved  to  be  utterly  insolvent  and 
without  any  property,  should  never  be  implied  in  such  a 
guaranty  as  a  condition  precedent  to  the  right  of  action 
against  this  guarantor.  There  is  certainly  no  express  under- 
taking of  the  kind  in  the  contract  of  guaranty  under  consid- 
eration; and  as  none  will  be  implied,  it  is  not  required.  The 
terms  *'  good  and  collectible,"  used  in  such  a  guaranty,  mean 
nothing  more  than  '^ capable  of  being  collected":  Marsh  v. 
Day,  18  Pick.  321;  Sanford  v.  Allen,  1  Cush.  474,  475.  The 
rule  which  would  require  the  creditor  to  prosecute  with  dili- 
gence in  such  a  case  a  hopelessly  insolvent  debtor,  without 
any  property  out  of  which  to  collect  the  same,  ought  not  to 
obtain,  for  the  further  reason  that  it  would  be  at  war  with  the 
general  analogies  of  the  law. 

The  judgment  of  the  supreme  court  should  be  reversed,  and 
a  new  trial  granted. 

Hunt,  C.  J.,  and  Gbover,  Mubsay,  and  DanielSi  JJ.,  con- 
curred with  LoTT,  J.,  for  affirmance. 

WooDBTTFF  and  James,  JJ.,  concurred  with  Mason,  J.,  for 
reversal. 

Judgment  affirmed. 

AssioNinEirT  or  Dxbt  Carrhs  with  It,  as  iNomiMT,  SccuBims  voa 
ITS  Patment:  Peten  v.  Jamatown  Bridge  Co,,  63  Am.  Deo.  134^  and  note; 
PerBm  ▼.  Stenu,  76  Id.  72;  Herring  v.  WoodhuU,  81  Id.  296;  Pardee  v.  lAnd' 
iey,  83  Id.  219;  Batds  qf  State  v.  Anderson,  83  Id.  390;  MiUer  v.  Rulland  etc 
Jt.  li.,  94  Id.  413;  and  see  Perry  v.  Roberts,  95  Id.  689,  and  note.  The  prin- 
cipal case  18  cited  to  this  effect  in  Oetyrge  v.  Tate,  102  U.  S.  671;  S.  C,  1 
Trans.  Bep.  406;  Barlow  v.  Myers,  64  K.  Y.  44;  SmUh  v.  Starr,  4  Uun  125| 
fi.  C,  6  Thomp.  ft  C.  388. 
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GUAJtAlTTT  OF  OOLLSOnOH  IB  UNDXBTAKDrO    THAT   DiBT  WILL  BX  PaXIV 

if  doe  legal  proceediagi  to  coUeok  it  are  taken  within  a  reasonable  time  after 
it  becomes  payable:  Moakeky  v.  Biggi,  10  Am.  Dea  196;  Peek  t.  Frmk,  74 
Id.  384;  SchmUi  v.  Langhaar,  88  N.  T.  606,  512;  S.  C.  below,  24  Hon,  171, 
per  Gilbert^  J.,  diasenting.  It  is  a  condition  precedent  that  the  creditor  will 
diligently  endeavor  to  colleot  the  debt  by  ezhansting  the  legal  remedies: 
Nofihem  Ins,  Co.  v.  Wrighi,  13  Id.  168;  Chr^Uh  v.  JHobertmn,  15  Id.  346; 
VanderbiU  v.  Sckreyer,  21  Id.  540;  Hlper  v.  Poppenham,  43  N.  Y.  74;  Htmaa^ 
dez  ▼.  StUwell,  7  Daly,  363;  and  an  nnreasonable  delay  will  discharge  the  guar- 
antor: Moakdty  v.  Riggs,  nipra;  McMurrag  v.  KoytB^  72  N.  T.  526;  8.  G.,  2S 
Am.  Rep.  182;  Nortltem  Iiu,  Co.  v.  Wrigitt,  76  N.  Y.  448;  Toles  v.  Adee,  9) 
Id.  572;  TUTanyy.  WUUa,  30  Hnn,  267;  8.  C,  17  Woek.  Dig.  397;  McFar^ 
kme  ▼.  CUp  qfMUwaukee,  51  Wis.  696;  and  proof  of  insolvency,  or  inability 
of  the  principal  to  pay,  will  not  avail  as  a  snbstitnte:  Ncrthem  Ins,  Co.  v. 
WrigfU,  supra;  bat  see  Janes  v.  SooU,  98  Am.  Dec.  328.  The  qnestion  of 
reasonable  diligence  is  one  for  the  court,  and  not  for  the  jury,  where  tho 
facts  are  ondispnted:  Bowery  NaL  Bank  v.  Mayor  tie,  qf  New  York,  8  Hnn, 
229.  The  principal  case  is  cited  to  the  above  propositions;  bat  see  it  distin- 
guished in  a  case  where  the  payee  of  a  promissory  note  neglected  to  proeeed 
against  the  principal  debtor  upon  the  request  of  a  surety,  the  principal 
debtor  being  insolvent:  Field  v.  Cutter^  4  Lans.  196. 
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Loan  is  not  Rkndibxd  psb  Si  Usitbioub  from  the  fitot  that  the  lendere 
exaeted,  as  a  condition  of  making  the  loan,  that  the  bonower  should 
secure  to  them  the  pajrment  of  a  subsisting  and  genuine  debt  due  them 
from  a  third  person. 

It  will  bs  Prxsumxd  bt  Court  or  Appxals,  in  Support  of  Jutombst 
or  Revbrxb,  that  he  found  such  &urt»,  in  addition  to  those  specified  in 
his  report^  as  are  essential  to  sustain  Ids  oondusion,  provided  there  waa 
evidence  to  warrant  the  finding  of  sudh  additional  facta. 

Action  to  cancel  certain  notes  and  a  chattel  mortgage  to 
secure  their  payment,  executed  by  the  plaintifif  to  the  defend- 
ants, and  to  recover  the  value  of  the  property  sold  under  the 
power  in  the  mortgage,  on  the  ground  that  the  notes  and  mort- 
gage were  usurious.  The  action  was  tried  by  a  referee,  who 
found  that  about  April  18,  1859,  the  plaintiff,  being  indebted 
to  divers  persons,  including  $545.11  to  the  defendants,  applied 
to  the  defendants  for  a  loan  of  $3,184.11,  to  discharge  the  in- 
debtedness. The  defendants  consented  to  lend  the  money 
apon  certain  conditions  as  to  the  execution  of  notes;  and  upon 
the  further  condition  that  the  plaintiff  would,  in  consideration 
of  such  loan,  undertake  to  pay  to  the  defendants  the  sum  of 
$483.02,  claimed  to  be  due  from  one  Henry  Jones  to  them,  by 
virtue  of  a  judgment,  interest  thereon,  referee's  and  counser* 
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fees  in  Bnpplementary  proceedings  on  the  judgment,  and  sher- 
iff's fees  on  the  sale  of  Jones's  interest  in  certain  property;  and 
that  the  plaintiff*  would  then  and  there  make  his  promissory 
notes  for  said  amount  of  $483.02,  the  sum  of  $545.11  then  due 
and  owing,  and  the  sum  of  $3,184.11,  proposed  to  be  loaned, 
and  secure  the  same  by  a  mortgage  of  certain  personal  prop- 
erty, used  in  carrying  on  the  business  of  job  printing.  The 
plaintiff  acceded  to  the  terms,  and  made  the  notes  and  mort- 
gage which  he  now  seeks  to  cancel.  The  defendants  after- 
wards took  possession  of  the  property  mortgaged,  and  sold  it 
under  a  power  of  sale  contained  in  the  mortgage.  It  appeared 
from  the  evidence,  although  omitted  by  the  referee  from  his 
findings  of  fact,  that  the  debt  due  from  Jones  to  the  defend- 
ants arose  from  the  sale  of  certain  personal  property,  and  that 
this  property,  together  with  a  large  amount  of  other  property, 
had  been  sold  and  transferred  by  Jones  to  the  plaintiff  about 
six  months  before  the  loan,  under  circumstances  rendering  it 
doubtful  whether  the  sale  was  not  fraudulent  against  the  credi- 
tors of  Jones.  The  defendants  had  recovered  judgment  against 
Jones  on  the  debt,  and  had  sold  under  execution  a  portion  of 
the  property  which  Jones  had  transferred  to  the  plaintiff,  and 
bid  in  the  property  at  the  sale.  This  property  was  some  of 
that  mortgaged.  The  defendants  had  declared  their  intention 
to  enforce  their  claim  to  the  property  sold  on  execution,  and 
were  actually  prosecuting  proceedings  for  that  purpose.  There 
was  also  evidence  of  the. insolvency  of  Jones.  The  referee  con- 
cluded, as  a  matter  of  law,  thiat  the  loan  of  money  and  the 
notes  and  mortgage  were  usurious  and  void;  and  that  the 
plaintiff  was  entitled  to  recover  the  value  of  the  property  taken, 
less  the  sum  of  $545.11,  originally  owing.  Judgment  was 
entered  accordingly.  On  appeal  by  the  defendants,  the  su- 
preme court,  at  general  term,  reversed  the  judgment  and 
ordered  a  new  trial.  The  order  failed  to  show  that  it  was 
based  upon  any  question  of  fact.  The  plaintiff  appealed  from 
this  judgment  of  reversal  and  order  granting  a  new  trial,  and 
agreed  that  if  the  order  was  affirmed,  final  judgment  might  be 
entered  against  him. 

/.  T.  WUliamSj  for  the  appellant. 

S.  T.  Freeman  and  John  K,  ParteVy  for  the  respondents. 

By  Court,  Lott,  J.  Assuming  that  the  notes  of  the  defend- 
ants were  given  to  the  plaintiff  and  accepted  by  him  as  a  loan 
of  money,  the  transaction,  as  found  by  the  referee,  cannot  be 
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considered  usurious.  He  has  fully  set  forth  the  facts  on  which 
he  found,  ''as  a  matter  of  law,  that  said  loan  of  money  and 
said  notes  given  therefor,  and  the  said  mortgage,  were  usurious 
and  void."  They  are  substantially  that  the  defendants,  on  an 
application  to  them  by  the  plaintiff,  for  a  loan  of  money  to  dis- 
charge an  indebtedness  by  him  to  divers  persons,  including  a 
debt  to  themselves,  consented  to  lend  the  money  wanted, 
among  other  terms,  ''upon  the  further  condition  that  the  said 
plaintiff  would,  in  consideration  of  such  loan,  undertake  to  pay 
to  the  said  defendants  the  sum  of  $483.02,  claimed  by  the  said 
defendants  to  be  due  from  Henry  Jones  to  them,  the  said  defend- 
ants," the  particulars  of  which  claim  were  set  forth,  "and  then 
and  there  make  his  promissory  note  for  said  amount,"  and 
secure  the  same,  with  the  notes  to  be  given  for  the  amount  of 
the  said  indebtedness  by  the  said  mortgage,  that  the  plaintiff 
acceded  to  the  said  terms,  and  made  the  notes  and  executed 
the  mortgage  which  he  seeks  to  cancel.  He  does  not  find  as 
a  fact,  or  set  forth  any  circumstances  warranting,  or  tending 
to  warrant,  the  conclusion  that  the  debt  of  Jones  was  not  due, 
or  that  the  assumption  of  it  was  demanded  or  insisted  on  in 
any  way  as  interest  for  the  loan,  or  with  the  intention  of  tak- 
ing usury,  or  as  a  shift  or  devise  to  cover  it.  The  fact,  and 
the  only  fact,  on  which,  "  as  a  matter  of  law,"  he  decides  the 
loan  to  be  usurious  and  void  is,  that  the  defendants  refused 
to  make  the  loan  asked  by  the  plaintiff,  unless  the  payment 
of  the  Jones  debt  was  assumed  by  him  and  secured  by  the 
mortgage.  Such  a  refusal  did  not  per  ae  make  the  transac- 
tion usurious,  and  that  fact  being,  as  before  stated,  the  only 
one  found,  no  other  will  be  presumed  to  sustain  a  conclusion 
that  the  agreement  was  corrupt  and  void.  It  must  be  consid* 
ered  the  settled  rule  of  law  in  this  state  that  the  onus  is  upon 
the  party  seeking  to  avoid  an  agreement  as  usurious,  not 
merely  to  establish  a  usurious  intent,  but  to  prove  the  facts 
from  which  that  intent  is  to  be  deduced:  Thomas  v.  Murray ^ 
32  N.  Y.  605,  and  cases  cited  at  page  612. 

A  corrupt  and  usurious  agreement  will  not  be  presumed 
from  a  fact  which  is  equally  consistent  with  a  lawful  purpose: 
Booth  V.  Sweezyy  8  N.  Y.  280  et  seq.  "  Where  the  conclusion 
of  law  drawn  from  the  facts  by  the  referee  is  erroneous,  the 
judgment  cannot  be  sustained,  and  it  must  appear  that  the 
facts  found  justify  the  judgment  where  there  is  an  exception 
taken  to  the  conclusion  of  law  which  the  referee  has  drawn 
from  the  facts  ":  Smith  v.  Devlin,  23  Id.  862, 
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In  the  case  under  consideration,  the  general  term  of  the 
supreme  court,  on  review  of  the  findings  of  the  referee,  re* 
▼ersed  his  decision  and  ordered  a  new  trial.  That  court  on 
such  review  were  not  restricted  to  the  fects  found,  but  were 
authorized  to  examine  the  testimony,  and  reverse  on  the 
ground  that  it  did  not  sustain  those  facts.  They,  however, 
did  not  reverse  the  judgment  for  that  reason;  but  agreeing 
with  the  referee  in  his  findings  of  fact,  yet  aided  by  the  light 
of  the  circumstances,  under  which  the  assumption  and  secu- 
rity of  the  Jones  debt  was  made  a  condition  of  the  loan,  they 
came  to  the  conclusion  that  such  condition  did  not  make  the 
transaction  usurious,  and  reversed  the  judgment  on  that 
ground. 

The  facts  on  which  the  referee  based  his  conclusion  that 
the  loan  and  the  securities  therefor  were  usurious  did  not  per 
sCf  as  before  stated,  constitute  usury;  and  while  those  facts  as 
found  must  be  assumed  by  this  court  to  have  been  warranted 
by  the  evidence,  it  may  nevertheless  be  proper  that  such  evi- 
dence should  be  referred  to,  as  explanatory  of  the  finding 
and  for  the  purpose  of  properly  construing  its  meaning  and 
effect.  By  such  reference  it  appears  that  the  indebtedness  of 
Jones  to  the  defendants  had  arisen  on  the  purchase  by  him, 
from  them,  of  some  of  the  identical  property  mortgaged,  and 
that  they  claimed  to  be  entitled  to  satisfaction  of  such  in- 
debtedness out  of  that  property,  and  it,  or  a  portion  thereof, 
had  in  fact,  at  that  time,  been  sold  under  an  execution  issued 
on  a  judgment  recovered  for  that  debt,  and  purchased  by  the 
defendants,  notwithstanding  the  transfer  thereof  by  Jones  to 
the  plaintiff,  and  the  defendants  had  declared  their  inten- 
tion to  enforce  such  claim,  and  were  actually  prosecuting 
proceedings  for  that  purpose.  Those  facts  are  sufficient  to 
relieve  the  transaction  from  the  taint  of  usury. 

Assuming  these  views  to  be  correct,  the  judgment  entered 
on  the  referee's  decision  was  properly  reversed,  and  the  judg- 
ment of  reversal  and  the  order  granting  a  new  trial  must  be 
affirmed  with  costs,  and  under  the.  plaintiff's  stipulation  judg- 
ment final  must  be  entered  for  the  defendants,  with  costs. 

Grover,  J.  The  facts  found  by  the  referee  show  that  the 
plaintiff  acquired  the  equitable  title,  at  least,  to  the  demands 
due  firom  Jones  to  Conner.  The  referee  did  not  find  that 
Jones  was  insolvent,  Or  that  the  debt,  for  any  reason,  could 
not  be  collected.    The  further  finding  of  the  referee,  that  the 
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respondents  made  it  a  condition  of  the  loan  to  tlie  appellant 
that  he  should  secure  to  them  its  payment,  and  that  the  ap- 
pellant, to  procure  the  loan,  did  secure  such  payment  to  the 
Oonners,  did  not  warrant  the  legal  conclusion  that  the  loan 
was  usurious:  Thomas  v.  Murray,  82  N.  Y.  605,  and  cases 
cited.  It  follows  that  the  judgment  ordered  by  the  referee 
was  not  sustained  by  the  facts  found.  The  order  of  the  gen- 
eral term,  reversing  the  judgment,  foils  to  show  that  it  was 
based  upon  any  question  of  fact  The  code  provides  that,  in 
such  cases,  it  shall  be  assumed  by  this  court  to  have  been 
made  upon  questions  of  law  only.  Were  we  to  look  only  at 
the  facts  found  by  the  referee,  the  only  conclusion  to  be 
drawn  would  be  that  the  judgment  was  rightly  reversed;  but 
it  has  been  repeatedly  held  by  this  court  that  it  will  be  pre- 
sumed in  support  of  the  judgment  of  the  referee  that  he  found 
such  facts  in  addition  to  those  specified  in  his  report,  as  es- 
sential to  sustain  the  judgment,  provided  there  was  evidence 
given  to  warrant  the  finding  of  such  additional  facts.  The 
case  shows  that  there  was  evidence  given  tending  to  show  the 
insolvency  of  Jones,  and  in  accordance  with  the  above  rule, 
it  must  be  assumed  that  the  referee  found  that  fact. 

The  case  further  shows  that  Jones  had,  about  six  months 
before  the  loan,  sold  and  transferred  a  large  amount  of  per- 
sonal property  to  the  plaintiff,  including  the  property  sold  by 
defendants  to  Jones,  from  which  the  debt  against  him  arose, 
under  circumstances  rendering  it  doubtful,  at  least,  whether 
such  sale  was  not  fraudulent  against  the  creditors  of  Jones. 
It  was  further  proved  that  the  defendants  had  prosecuted 
their  debt  against  Jones  to  judgment,  upon  which  they  had 
caused  an  execution  to  be  issued  and  levied  upon  a  portion  of 
the  property  transferred  by  Jones  to  the  plaintiffs,  and  the 
same  to  be  sold,  and  had  bid  in  the  property  upon  such  sale, 
and  claimed  to  hold  the  same  under  the  purchase.  The  evi- 
dence would  not  have  sustained  a  finding  that  the  defendants 
did  not  believe  that  they  could  hold  this  property,  but  on  the 
contrary  required  a  finding  that  they  supposed  they  could 
hold  it.  If  they  could  hold  this  property,  there  was  no  pre- 
tense but  that  it  was  ample  for  the  payment  of  the  debt 
against  Jones.  This  property  was,  at  the  time  of  the  loan, 
in  the  possession  of  the  plaintiff,  and  the  defendants'  claim 
thereto  effectually  discharged  by  the  transaction.  Under  this 
state  of  facts,  usury  could  not  be  predicated  upon  the  fad 
that  defendants  required  the  plaintiff  to  secure  the  payment 
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of  the  Jones  debt:  Thomas  y.  Jfurmy,  tupra.  Including  the 
expenses  of  the  supplemental  proceedings  against  Jones  with 
the  debt  was  not  usurious;  Jones  was  liable  for  such  expenses, 
and  they  could  be  satisfied  from  the  property  equally  with  the 
judgment. 

The  order  appealed  from  must  be  a£Qrmed,  and  judgment 
final  given  against  the  plaintiff. 


Mason,  J.,  in  a  diasentmg  opizuon,  held  thAt  as  the  order  of  reversal  and 
granting  a  new  trial  by  the  supreme  court  at  general  term  did  not  state  that 
the  reversal  was  on  questions  of  fact,  the  jadgment  must,  nnder  the  code,  for 
the  parpose  of  review  by  the  court  ol  appeals,  be  deemed  to  have  been 
reversed  purely  on  questions  ci  law.  Nothing  but  questions  of  law  could, 
therefore,  be  reviewed  by  this  court;  and  there  was  nothing  to  review  but 
the  law  of  the  case  arising  upon  exceptions  taken  upon  the  trial,  and  to  the 
report  of  the  referee,  on  his  final  decision  of  the  case.  In  his  finding  of 
facts,  the  referee  had  omitted  the  very  important  element  appearing  from 
the  undisputed  evidence,  of  the  insolvency  of  Jones,  and  that  the  defendants 
had  failed  to  collect  their  judgment  against  him;  but  the  mere  omission  to 
make  a  statement  of  all  the  facts  which  might  be  considered  by  this  court  as 
necessary  or  material  to  authorize  the  judgment  afforded  no  ground  for  a 
reversal.  The  presumption  was,  that  the  referee  found  all  the  facts  necessary 
to  sustain  his  condnsion,  although  omitted  to  be  stated,  except  where  there 
was  no  evidence  upon  which  any  fact  could  have  been  found  to  justify  the 
legal  conclusion  and  the  judgment.  If  the  evidence  was  looked  into,  there 
was  enough  to  sanction  the  judgment  of  the  referee.  The  plaintiff  was  in 
depressed  and  embarrassed  circumstances,  and  the  assuming  of  Jones's  worth- 
less debt  was  imposed  upon  the  plaintiff  as  a  condition  of  the  loan,  and  the 
transaction  might  well  have  been  found  usurious. 

UstJBT,  WHEN  TBANSACnoKB  ARC  Taiktbd  wtth:  See  SylfoeOer  v.  Swan, 
81  Am.  Dec  736,  and  note ;  Ooodrich  v.  ReynMa,  83  Id.  240;  Delano  v.  Wild, 
83  Id.  605;  Banka  v.  McCleOan,  87  Id.  694;  Price  v.  Lyons  Bank,  88  Id. 
368;  King  v.  Cuahman^  89  Id.  366;  Fisher  v.  Anderson,  95  Id.  761;  Drahs's 
Sa^r  V.  Chandler,  98  Id.  762.  To  render  an  agreement  void  for  usury,  there 
must  be  established  a  usurious  intent  in  its  making,  and  that  must  be  shown 
by  the  party  who  sets  it  np:  Jones  v.  Power,  16  Week.  Dig.  231,  citing  the 
principal  case.  The  principal  case  is  also  cited  in  Clarhe  v.  Sheehan,  47  N.  Y. 
196^  as  an  illustration  of  the  proposition  that  there  are  numerous  cases  of  the 
loan  or  forbearance  of  money  on  interest,  in  consideration  of  some  collateral 
contract  where  the  transaction  has  been  held  not  to  be  usurious. 

Thb  fbinoifal  case  is  gitbd  in  WhiUaher  v.  Cfhapman,  3  Lans.  157,  to 
the  point  that  when  a  finding  by  the  court  adversely  to  a  fact  claimed  by  the 
onsncoessful  party  is  necessary  to  support  the  judgment,  and  the  evidence 
warrants  it,  such  adverse  finding  will  be  presumed;  in  BenneU  v.  AgrUuUurcU 
Ins.  Co,,  15  Abb.  N.  C.  239,  S.  C,  20  Week.  Dig.  210,  to  the  point  that  un- 
disputed facts  sufficient  to  justify  a  finding  appearing  in  the  case,  the  court 
may  infer,  in  support  of  the  judgment,  that  the  fact  was  so  found;  and  in 
Porter  y.  MeOraih,  9  Jones  &  S.  98,  it  is  quoted  to  the  effect  that  the  supreme 
courts  at  general  term,  is  not  restricted  to  the  facts  as  found  below,  but  may 
look  at  all  the  evidence  furnished  in  the  case. 
▲m.  Bic.  Yol.  C'-U 
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Wabeaktt  or  TrruB  n  Imflod  in  a  aale  of  penonal  property  in  tha  pos- 

MBmon  of  the  vendor. 
Vbndob  of  Chattel  cah  Bjkovkb  Nominal  Damaois  onlt  ton  Breach 

OF  Implixd  WABnAMTT  OF  TiTLB^  where  ajadgment  for  the  value  of  the 

chattel  18  recovered  against  him  bj  the  trae  owner,  bat  the  judgment  is 

not 


Action  to  recover  damages  for  the  breach  of  an  implied 
warranty  of  title  to  a  horse.  The  plaintiff  bought  a  horse  of 
the  defendant,  and  afterwards  sold  it.  While  it  was  in  the 
possession  of  the  plaintiff,  it  was  identified  as  a  horse  which 
had  been  stolen  from  one  Joseph  Dysart  a  short  time  before. 
Dysart  had  recoyered  against  the  plaintiff  for  the  value  of  the 
horse;  but  it  did  not  appear  that  the  defendant  had  any  no- 
tice of  the  action,  or  that  the  judgment  had  been  paid.  '  A 
motion  for  nonsuit  was  sustained,  on  the  ground  that  the 
judgment  had  not  been  paid,  the  plaintiff  waiving  all  claim 
for  nominal  damages.  The  supreme  court,  at  general  term, 
reversed  the  judgment,  and  ordered  a  new  triaL  The  defend- 
ant appeals. 

E.  H.  Benn,  for  the  appellant. 

Smithy  RoberUonf  and  Fcutfeti^  for  the  respondent. 

By  Court,  Jambs,  J.  The  evidence  was  sufficient  to  show 
that  the  horse  had  been  stolen  from  Dysart  before  he  came  to 
the  possession  of  defendant,  and  therefore,  as  against  Dysart, 
defendant  and  his  vendees  were  without  title. 

In  the  sale  from  defendant  to  plaintiff,  there  was  no  proof  of 
any  express  warranty  of  title;  nor  was  any  such  proof  neces- 
sary. The  fair  and  reasonable  construction  of  the  evidence  is, 
that  defendant  had  possession  of  the  property  at  the  time  of 
sale,  and  transferred  it  to  the  plaintiff  on  his  paying  the  pui> 
chase-money.  Possession  of  personal  property  implies  title, 
and  in  every  case  of  the  sale  of  personal  property  in  posses- 
sion there  is  an  implied  warranty  of  title  in  the  vendor:  2 
Kent's  Com.  478;  2  Bla.  Com.  451;  Defreeze  v.  Trumpery  I 
Johns.  274  [8  Am.  Dec.  329];  Rew  v.  Barber,  3  Cow.  272;  3 
Bac.  Abr.  323. 

The  important  question  in  this  case  is,  whether  the  plaintiff 
could  recover  without  proving  actual  loss,  or  damage,  by  rea- 
son of  defendant's  want  of  title  to  the  chattel.    There  was  no 


ttlorch,  1869.]  Bubt  v.  Dkwxt.  483 

evidence  that  plaintiff  or  his  Tondeee  had  ever  been  disturbed 
in  their  possession  or  enjoyment  of  the  property;  nor  had 
plaintiff  ever  parted  with  any  money  or  property  in  conse- 
qnence  thereof. 

It  is  true,  a  judgment  had  been  recovered  against  the  plain- 
tiff for  the  value  of  the  horse;  but,  until  satisfied,  it  only  es- 
tablished a  liability,  not  a  loss.  It  might  never  be  enforced. 
As  the  true  owner  was  deprived  of  his  property  by  a  felony, 
he 'might  pursue  others,  through  whose  hands  it  had  passed, 
even  the  defendant,  and  satisfy  his  claim  against  them.  Until 
a  satisfaction,  the  owner's  rights  of  action  against  others  than 
plaintiff  remained  intact 

In  its  operation  and  legal  bearings,  this  case  is  very  like  a 
covenant  of  warranty  for  quiet  enjoyment  in  the  sale  of  land. 
If  A  convey  land  to  B,  and  B  to  C,  and  C  to  D,  all  with  cove- 
nants of  warranty  for  quiet  enjoyment,  and  D  is  evicted,  he 
may  sue  any  or  all  of  the  preceding  covenantors  till  he  obtain 
satisfaction;  but  no  intermediate  covenantee  can  sue  his  cove- 
nantor till  he  himself  has  been  compelled  to  pay  damages 
upon  his  own  warranty:  Withy  v.  Mumfordj  5  Cow.  137;  Baxter 
V.  Ryer88,  13  Barb.  281. 

In  the  case  of  breach  of  an  implied  warranty  of  title  to  a 
cliattel,  the  vendee  is  not  bound  to  await  legal  action  against 
him.  If  satisfied  of  the  insufficiency  of  his  vendor's  title,  and 
that  the  true  owner  would  recover  the  property  in  an  action, 
he  may  surrender  it,  and  recover  its  value  in  an  action  against 
his  vendor,  by  affirmatively  establishing  that  the  vendor  was 
without  title;  or  the  vendee  may  await  the  prosecution  of  an 
action.  If  the  vendor  be  notified  of  the  action,  and  required 
to  defend,  a  judgment,  if  obtained^  would  be  conclusive  as  to 
his  want  of  title;  but  if  not  notified,  and  judgment  is  obtained, 
the  onus  of  showing  want  of  title  would  rest  upon  the  vendee, 
the  same  as  if  surrendered  without  action:  Sweeiman  v.  Prince^ 
26  N.  Y.  224,  232. 

If  the  property  be  surrendered  to  the  true  owner,  then  the 
vendee's  loss  and  damage  is  established;  but  if  a  judgment 
be  had  against  him,  either  with  or  without  notice,  the  ven- 
dee's loss  or  damage  is  not  established  without  proofs  of  satis- 
faction or  payment  of  the  judgment.  In  this  case,  the  true 
owner  (as  in  cases  of  covenants  of  warranty  running  with  the 
land)  would  have  a  right  of  action  against  any  possessor  sub- 
sequent to  the  larceny;  and  that  possessor  against  any  prior 
covenantors,  which  might  be  pursued  until  this  damage  or 
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losB  18  satisfied;  hence,  any  intermediate  sendee  or  covenantee 
oould  not  be  permitted  to  maintain  an  action  against  his  im- 
mediate warrantor  or  covenantor,  in  the  absence  of  fraud, 
without  proof  of  damage  by  loss  of  property  or  compolsory 
payment  of  money. 

I  think  the  plaintiff,  on  the  trial,  by  emitting  to  prove  pay- 
ment of  the  judgment  obtained  against  him,  fedled  to  estab- 
lish a  right  of  action  as  against  the  defendant,  and  henoe  was 
properly  nonsuited. 

The  judgment  of  the  general  term  should  be  reversed,  and 
that  of  the  circuit  affirmed. 

All  the  judges  voting  concurred. 

Mason  and  Murray,  JJ.,  did  not  vote. 

Order  of  general  term  reversed,  and  jadgment  absolute  fcr 
defendant. 


Wab&antt  of  Titlb  d  Jmfued  oar  fli&B  ov  PkBaovAL  Fsomuht  m 
PossnnoN  of  Vsmdob:  SeoU  t.  Bix,  62  Am.  Dec.  468,  and  note;  Lomg  t. 
Hkbmgbotiom,  64  IcL  118;  FaweeU  t.  Otbom,  63  Id.  278.  The  principal  caaa 
is  cited  to  this  effect  in  0*Bnen  v.  Jonet^  15  Jones  &  9.  70;  Iwnesa  v.  WUHa, 
16  Id.  Id3;  Lister  v.  WindmuOer,  20  Id.  417;  McOiffin  v.  Baird,  62  N.  T. 
831.  The  warranty  is  likened  to  the  covenant  for  qniet  enjoyment  in  case 
of  land:  McQiffin  v.  Baird,  supra;  O'Brien  v.  Jones,  91  N.  Y.  197;  S.  C,  16 
Week.  Dig.  252,  both  citing  the  principal  case.  Bnt  no  warranty  wiU  bo 
implied  if  the  facts  and  circumstances  of  the  sale  indicate  that  the  Tondor 
did  not  intend  to  assert  and  sell  the  absolute  title,  but  only  an  interest  in  the 
property:  O'Brien  v.  Jones,  15  Jones  &  8.  70,  citing  the  principal  case. 

Thb  FBiNdPAL  CASE  IB  CITED  in  BordweU  V.  OoUie,  45  N.  Y.  497,  Ckmmrm 
▼.  Miner,  21  Hun,  374,  to  the  point  that  a  yendee  of  chattels  may  recorer 
against  his  vendor  upon  a  breach  of  warranty  of  title,  upon  surrendering  pos- 
session to  the  true  owner  upon  demand,  but  in  such  a  case  the  burden  of 
proof  is  with  the  vendee  to  establish  the  paramount  title;  and  see  OBrien  ▼. 
Jrnies,  91  N.  Y.  197,  198;  in  Addns  v.  J5os^,  3  Thomp.  &  0.  324,  to  Um 
point  that  an  eviction  under  a  paramount  title  is  all  the  proof  necessary  to 
entitle  the  vendee  to  recovery  for  a  breach  of  warmaty  of  title;  in  OBrien  v. 
Jones,  91  N.  Y.  197,  198,  to  the  point  that  where  a  vendee  reUes  upon  a 
breach  of  warranty  of  title,  he  must  either  restore  the  property  to  the  tnw 
owner,  or  prove  its  loss  under  compulsory  proceedings,  or  the  payment  of 
money  voluntarily  or  through  judgment  obtained  against  him  ia  answer  to  t; 
claim  made;  in  lAster  v.  WindmuQer,  20  Jones  &  S.  419,  as  holding  thaft 
where  no  damages  had  been  actually  sustained  by  the  vendee,  the  reoovery 
for  breach  of  warranty  of  title  would  be  nominal;  and  in  Andrews  v.  Appd^ 
22  Hun,  433,  to  the  point  that  if  a  payment  is  made  by  a  grantee  of  land,  ua 
good  faith,  upon  a  valid  and  paramount  obim,  to  avoid  a  loss  of  tiHe  and  a« 
actual  eviction,  the  right  of  redress  agMast  the  graator  is  as  perfeot  as  tkim|^ 
an  actual  eviction  had  taken  place. 
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POTTBB   V.    GfiOMWBLL. 
r«  Hsw  ToBK,  an.] 

tvmtMAMMB  09  BiAL  BflOEAZB  AT  BnoumHT  8au^  Wbo  Detacbbb  FraotOt 
mtermediate  the  sale  and  tike  giTing  ol  the  Bh«ri£f 'b  deed,  is  liaU»  lor 
ita  value,  under  the  New  York  revised  atatatea,  to  the  peraon  only  who 
evKitoally  receives  the  deed;  and  if  the  pnrchaaer  himaelf  reoeivea  the 
deedy  no  one  eaa  eomplain  that  he  was  injured  by  the  detaehmant. 

AMMKuaaas  or  Abtiglb  lom  Pubpou  or  PiBiiijniiT  iKnuymmT  oi; 
OK  Uss  WITH,  RiALTT,  RxNDXBS  It  Fxztdbi,  where  no  diffecvnt  in* 
tention  or  pnrpoae  ia  manif  eated. 

FdBTABLS  Grivt-mill  IB  FiXTiTBE,  aa  between  a  pnrchaaer  of  the  land  al 
eseeatian  aale  and  a  reeeiver  appointed  in  mpplementary  proceedinga 
agunsk  tiie  jvdgmant  debtor,  wbpn  it  ia  cwmented  with  other  madhinery 
in  the  building  by  a  belt^  and  ia  fastened  to  the  floor  by  iron  roda  or 
bolta,  and  ia  eapable  of  being  removed  by  taking  it  apart  withoat  being 
injured  or  injuring  the  building,  but  ia  deaiKned  aa  a  permanent  atruc- 
tne  for  uae  as  a  enatom  grist-mill  for  the  neighborhood. 

Action  brought  bj  the  receiver  appointed  in  supplementary 
proceedings  against  one  Charles  E.  Sowle,  a  judgment  debtor, 
for  the  conyersion  by  the  defendant^  a  purchaser  of  realty  at 
execution  sale,  of  a  portable  grist-mill.  Several  judgments 
had  been  recovered  by  a  number  of  persons  against  Sowle,  and 
executions  were  issued  on  two  of  them,  and  levied  upon  about 
four  acres  of  land,  on  which  was  erected  a  building  used  as  a 
grist-mill  and  tannery.  The  defendant  became  the  purchaser 
of  the  {uroperty  at  execution  sale,  and  with  the  consent  of  the 
judgment  debtor  sold  and  detached  from  the  building  the 
portable  grist-mill  in  question.  The  defendant  subsequently 
received  the  sherifiTs  deed  of  the  premises.  The  plaintifif  was 
appointed  receiver  in  supplementary  proceedings  instituted 
by  anothei  judgment  creditor,  and  claimed  the  property  re- 
moved. The  issue  was  referred  to  a  referee,  who  reported  in 
favor  of  the  plaintiff  for  the  value  of  the  mill.  The  facts 
found  by  him  are  stated  in  the  opinion.  The  supreme  court, 
at  general  term,  affirmed  the  judgment,  and  the  defendant 
appealed. 

John  GofMOfi,  for  the  aj^^ellant. 

Stephen  Lochwoodf  fi>r  the  respondent. 

By  Court,  Danibls,  J.  The  referee  held  that  the  portable 
grist-mill,  for  which  the  plaintiff  was  permitted  to  recover  in 
this  action,  was  not  a  part  of  ihe  real  estate  at  the  time  of  the 
sale  made  by  the  riieriff,  but  that  it  was  personal  property. 
Whether  or  not  he  was  oorreet  in  this  ocmelosion  ia  the  sub- 
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stantial  point  which  is  involved  in  the  present  appeal;  for  as 
the  defendant  became  the  purchaser  of  the  real  estate  at  th« 
sale  made  by  the  sheriff,  and  afterwards  received  a  deed  con- 
veying the  fee  to  him,  he  would  not  be  liable  to  the  plaintiflF 
for  the  removal  and  sale  of  the  mill,  if  that  was  so  affixed  as 
to  have  become  a  portion  of  realty  itself.  When  he  received 
the  deed,  it  conveyed  to  him  the  title  which  the  defendant  had 
in  the  land  at  the  time  of  the  sale.  And  if  at  that  time  the 
mill  was  a  portion  of  the  land,  by  reason  of  the  manner  in  which 
it  had  been  attached  to  it,  the  deed  necessarily  conveyed  the 
title  to  it  to  the  defendant.  The  statute  expressly  gives  this 
effect  to  deeds  made  upon  the  sale  of  lands  under  executions: 
8  B.  S.,  5th  ed.,  655,  sees.  78,  79;  Thomas  v.  Croful,  14  N.  Y. 
474;  see  also  Babcock  v.  Utter ^  1  Keyes,  408,  409.  No  right 
of  action,  therefore,  accrued  to  the  plaintiff  out  of  the  detach- 
ment and  sale  of  the  mill,  if  it  was  so  attached  to  the  land  aa 
to  constitute  a  fixture  at  the  time  of  the  sale  by  the  sheriff. 
If  the  defendant  had  not  afterwards  acquired  the  legal  titld, 
he  would  have  been  liable  to  the  person  who  did  acquire  it,  if 
the  mill  formed  a  part  of  the  land  conveyed.  This  right  (tf 
action  is  secured  by  the  statute  to  the  person  afterwards  deriiN 
ing  the  title  to  the  land  under  the  sale,  and  to  no  other  per- 
son. And  as  the  defendant  was  the  person  who  made  tb« 
detachment,  and  afterwards  received  the  title,  of  course  thi» 
act  would  be  necessarily  justified  by  the  law,  becafise  it  would 
then  only  affect  the  removal  and  disposition  of  what  was  his 
own  property.  Neither  the  plaintiff,  nor  the  judgment  creditor 
represented  by  him,  acquired  any  interest  in  the  land,  and 
they  therefore  have  no  reason  to  complain  that  it  was  injured 
by  the  detachment. 

But  the  plaintiff  maintains  that  this  mill  was  no  part  of  tha 
land,  and  that  it  did  not  pass  to  the  defendant  by  the  sale  and 
conveyance  of  the  land  to  him.  In  order  to  determine  this 
point,  it  will  be  necessary  to  ascertain  the  facts  which  led  the 
referee  to  the  conclusion  finally  mentioned  in  his  report.  As 
those  facts  are  found  by  him  from  the  evidence,  and  are  con- 
tained in  his  report,  it  appears  that  the  judgment  debtor  be- 
came the  owner  of  the  land  in  1847.  At  that  time  there  was  a 
frame  building  upon  it,  about  thirty  by  sixty  feet  in  size,  which 
stood  upon  a  stone  foundation,  and  was  used  as  a  tannery.  In 
1852,  he  made  an  addition  to  the  building,  which  so  far  in- 
creased it  in  size  as  to  render  it  sixty  feet  square.  He  then 
also  put  up  a  steam-engine  and  boiler  in  the  basement  of  the 
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building  to  run  a  bark-mill  for  the  tannery.  In  1868,  he  put 
a  portable  grist-mill  into  the  building  for  grinding  flour,  two 
bolts  for  wheat  and  buckwheat,  a  smut-machine,  five  sets  of 
elevators,  and  the  necessary  shafting  for  applying  the  power. 
The  grist-mill  and  machinery  were  put  upon  the  main  floor  of 
the  building,  the  mills  and  bolts  in  one  room,  and  the  smut- 
machine  in  another.  The  poweir  was  supplied  by  the  engine, 
by  means  of  shafting  and  belts.  The  portable  grist-mill  had 
been  previously  used  in  another  mill,  and  from  there  was 
taken  to  the  premises  of  the  judgment  debtor.  It  was  built  at 
a  factory,  ready  for  use,  and  was  made  in  such  a  manner  as 
to  be  readily  taken  apart  without  injuring  it,  and  moved  from 
one  place  and  set  up  in  another.  The  mill  consisted  of  a 
heavy  frame  of  timber,  containing  the  mill  stones,  the  lower 
one  being  stationary.  Its  only  connection  with  the  other  ma* 
chinery  in  the  building  was  by  a  belt,  passing  over  a  drum 
in  the  frame  and  around  the  shafting,  supplying  the  power  to 
it.  The  mill  stones  were  about  two  and  a  half  feet  in  diame- 
ter, eight  or  ten  inches  in  thickness,  and  weighed  about  one 
ton.  It  was  fastened  to  the  building  by  placing  two  sticks  of 
timber  parallel  with  each  other  upon  the  floor,  as  far  apart 
from  each  other  as  the  width  of  the  mill  frame,  and  extend- 
ing from  one  side  of  the  room  to  the  other.  Then  the  mill,  in 
its  frame,  was  set  upon  these  cross-timbers,  and  iron  rods  or 
bolts,  provided  with  screws,  nuts,  and  washers,  were  run  down 
through  the  frame  timbers,  the  cross-sticks,  the  floor  joists, 
and  through  corresponding  cross-sticks  under  the  floor  joists, 
supported  by  upright  posts  resting  on  the  cellar  bottom,  or  set 
in  the  ground.  The  nuts  at  the  ends  of  the  rods,  being  screwed 
on  and  tightened,  the  mill  was  thus  held  firm  in  its  place. 

After  finding  these  facts,  the  further  fact  was  found  by  the 
referee  that  when  these  mills  were  so  as  aforesaid  put  in  by 
the  judgment  debtor,  he  designed  them  as  a  permanent  struc- 
ture for  use  as  a  custom  grist-mill  for  that  neighborhood. 
This  conclusion  appears  to  include,  not  only  the  portable  mill 
itself  but  also  the  additional  machinery  placed  in  the  build- 
ing with  it,  in  the  fall  of  1858.  When  the  mill  was  taken  out 
of  the  building,  it  was  done  by  taking  it  apart,  and  without 
being  injured  or  injuring  the  building.  From  these  facts,  the 
referee  concluded  Uiat  the  mill  continued  to  be  personal  prop- 
erty during  all  the  time  it  remained  in  the  building.  And,  as 
inch,  it  did  not  pass  to  the  defendant  under  the  sale  and  the 
eonveyanoe  of  the  land  itself 
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The  mill  clearly  appears  to  have  been  very  finnly  and 
ctirely  attached  to  the  building  by  means  of  the  rods  passing 
through  the  timbers  of  the  frame,  and  those  placed  under  it 
upon  the  floor,  the  joists  upon  which  that  rested  and  the  tim- 
bers under  the  joists,  and  the  nuts  and  washers  on  the  lower 
ends  of  the  fods.  It  was  attached  in  this  manner,  not  fer  the 
purpose  of  steadying  it  atid  kecfping  it  in  its  place,  as  the 
looms  were  shown  to  bate  been  in  the  case  of  Murdoch  y. 
Oiffordy  18  N.  Y.  28,  but  for  the  purpose  of  being  used  as  a 
permanent  structure,  for  a  custom  grist-mill  for  the  neigh- 
borhood. In  this  respect,  therefore,  there  is  an  essential 
diflerence  between  the  circumstances  upon  which  it  was  then 
decided  that  the  loomn  were  not  so  attached  to  the  building 
as  to  become  a  part  of  the  realty  and  those  presented  by  the 
present  case.  This  difibrence  was  regarded  as  important  in 
the  opinion  deliyered  upon  that  occasion.  Johnson,  C.  J., 
who  deliTered  it,  said  that  '*the  looms  in  question  were 
merely  placed  on  one  of  the  fioort  of  the  fkctory,  and  were 
fastened  to  the  floor  by  means  of  ten  screws  in  each  loom," 
as  the  case  states,  '^merely  tbt  the  purpose  of  keeping  the 
said  looms  in  their  places^  and  in  a  steady  position,  and  not 
otherwise,  during  the  operation  and  working  of  the  said 
looms."  The  case,  by  construction,  expressly  negatived  the 
idea  that  the  looms  were  attached  to  the  building  for  the  pur- 
pose of  rendering  them  a  part  of  it.  No  such  intention  could 
haye  existed,  as  they  were  attached  to  keep  them  steady  and 
in  their  places,  and  not  otherwise.  While  in  this  case,  it  was 
expressly  declared  that  the  teill  was  put  into  the  building 
with  the  design  of  the  p^^son  putting  it  there  that  it  should 
be  a  permanent  structure.  All  that  was  decided  by  that  case 
was,  that  the  looms,  attached  in  the  manner  and  for  the  pur- 
pose nientioned  in  it,  still  continued  to  be  personal  property, 
notwithstanding  the  attachment. 

The  same  distinction  exists  between  the  present  controversy 
and  that  presented  by  the  case  of  Vanderpael  V.  Fan  AUen^  10 
Barb.  157,  where  the  articles  were  secured  by  cleats  tacked  to 
the  floor  to  make  them  level.  The  object  of  the  attachment 
excluded  the  intention  of  rendering  them  permanent  fijttures. 
A  similar  circumstance  distinguishes  il  from  the  decision  made 
in  Farrar  v.  ChauffeieU^  5  Denio,  527,  where  it  w&s  Sbowh  that 
the  machinery  *'  Was  not  affixed  to  ttie  biliMrng,  eicept  so  ai 
to  be  detaohed  from  it  without  drawing  nails  or  breaking  boll^ 
pins,  or  other  things;  that  it  was  put  up  for  firanufitetnrteg 
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purposes,  after  the  hmlding  was  erected,  with  a  Tiew  and  in 
BQoh  a  maimer  as  to  permit  It  to  be  detached  and  taken  oat  at 
pleasure^  without  injnrj  to  the  binldtng  or  any  portion  of  it/* 
And  important  emphasis  was  placed  upon  this  cir<mmstance, 
in  the  decision  made  by  the  coort  After  referring  to  certain 
illiistrations  varying  the  application  of  the  principle  of  law 
applicable  to  cases  of  this  nature,  the  court  added  "  that  the 
principles  applicable,  as  between  vendor  and  purchaser,  must 
vary  with  the  varying  circumstances  of  each  case.  The  ques- 
tion of  intention  enters  into  and  makes  an  element  of  each 
case.  The  ciroumstaoees  are  to  be  taken  into  account,  to 
show  whether  the  erections  were  made  for  the  permanent  im- 
provement of  the  fioehold,  or  for  the  temporary  purposes  of 
trade":  Id.  531.  And  this  principle  was  substantially  applied 
in  the  same  manner  in  the  decision  of  the  cases  of  MeKim 
V.  JtfosMi,  3  Md.  Ch.  186;  Ocde  v.  Ward,  14  Mass.  882  [7  Am. 
Dec.  228];  and  Swift  v.  3%ofnp0<m,  9  Conn.  68  [21  Am.  Dec. 
718].  The  cases  of  F(n^  v.  CoM,  20  N.  Y.  844,  Voorhies  v. 
MeOvnmg^  46  Barb.  242,  rest  upon  a  similar  distinction,  though 
created  by  different  circumstances.  The  first  was  a  sale  of 
salt-kettles^  which  the  purchaser  bought  to  place  in  brick 
arches  for  the  manufacture  of  salt.  But  before  placing  them 
there,  he  gave  a  chattel  mortgage  upon  them  to  the  seller,  to 
seoure  the  unpaid  purchase-money.  And  this  circumstance 
was  held  to  be  sufficient  to  so  far  control  the  nature  and  effect 
of  the  transaction  as  to  render  the  kettles  personal  property, 
where  it  was  substantially  conceded  they  would  have  become 
a  part  of  the  realty,  if  it  had  not  existed.  Judge  Denio,  in 
delivering  his  opinion,  said:  "The  kettles  were  originally  per- 
sonal property.  The  agreement  contained  in  the  chattel 
mortgage  preserved  their  character  as  personalty,  which  would 
•therwise  have  been  lost  by  their  annexation.  They  therefore 
continued  to  be  personal  chattels,  notwithstanding  the  annexa- 
tion ":  Id.  352.  Conceding,  in  substance,  that  the  annexation 
of  the  kettles  to  the  freehold  would  have  rendered  them  a 
part  of  it,  if  the  chattel  mortgage  given  upon  them  bad  not 
removed  the  presumptioD  otherwise  arising  out  of  their  attach- 
ment: The  case  of  Vo^hiee  v.  McOinm§j  supm^  was,  to  a  very 
ooikaideraUe  extent^  plaoed  upon  the  efi^t  of  this  decision ; 
and  so  far  as  the  engine  and  boilers  were  detached  A*om  the 
premises,  when  die  chattel  mortgage  was  given,  was  clearly 
within  its  control  as  an  authority,  tf  they  had  not  been  at 
•hat  tvme  detaehed,  tiie  ceurt  seems  te  have  entertained  doubts 
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as  to  whether  they  would  not  have  properly  fallen  within  the 
description  of  fixtures.  That  such  would  have  been  their  char- 
acter in  that  event  is  very  clearly  apparent,  from  the  principle 
maintained  in  the  case  of  Ford  v.  Cobby  supra:  Houtey,  Horue^ 
10  Paige,  168;  Merritt  y.'Judd,  14  Cal.  59;  McOreary  v.  Os- 
bome^  9  Id.  119;  Richardson  y.  Copeland,  6  Gray,  536  [66 
Am.  Dec.  424];  Roberts  v.  Dauphin  Deposit  Banky  19  Pa.  71. 
Nothing  existed  in  these  cases  to  distinguish  them  from  the 
ordinary  rule,  assuming  an  article  to  become  a  fixture  from 
the  circumstance  of  its  annexation  to  the  freehold.  While  in 
the  others,  circumstances  did  exist  rendering  that  presump- 
tion inapplicable.  For  they  led  directly  to  the  conclusion 
that  the  object  of  making  the  annexation  was  not  the  perma- 
nent improvement  or  beneficial  enjoyment  of  the  freehold. 
Where  that  is  shown  to  have  been  the  case,  as  it  was  in  the 
attachment  of  the  articles  for  the  purpose  of  steadying  or  ad- 
justing them  merely,  or  where  the  intention  actually  existed] 
at  the  time,  which  was  not  afterwards  abandoned,  that  it 
should  not  be  permanent  in  its  character,  or  some  agreement 
or  relation  appeared  to  exist  inconsistent  with  the  supposition 
that  a  permanent  annexation  was  intended,  as  it  did  whe:re 
the  chattel  mortgages  were  given,  while  the  articles  were  per- 
sonal property,  and  as  is  always  found  where  the  attachment 
is  made  by  a  tenant  for  the  purposes  of  trade,  then  the  mera 
attachment  is  insufficient  to  render  the  articles  attached  por- 
tions of  the  realty. 

In  the  case  of  Walker  v.  Sherman,  20  Wend.  636,  Cowen,  J., 
entered  into  a  very  thorough  and  comprehensive  examination 
of  the  authorities  relating  to  what  were,  and  what  were  not, 
fixtures.  And  that  examination  very  clearly  sustained  the 
conclusion  that  simple  annexation  for  the  purpose  of  perma- 
nently improving  the  freehold  to  which  it  was  made  rendered 
the  article  annexed  a  fixture:  Id.  651,  653,  654.  He  says  that 
the  ancient  distinction,  however,  between  actual  annexation 
and  total  disconnection  is  the  most  certain  and  practical,  and 
should  therefore  be  maintained,  except  where  plain  authority 
or  usage  has  created  exceptions.  The  general  importance  of 
the  rule,  which  goes  upon  corporal  annexation,  is  so  great  that 
more  evil  will  result  from  frittering  it  away  by  exceptions  than 
can  arise  from  the  hardship  of  adhering  to  it  in  particular 
cases:  Id.  656.  This  rule  was  recognized  in  the  case  of  Oard* 
ner  v.  Finleyy  19  Barb.  317.  Also  in  BucUey  v.  Buckley  y  llld. 
43,  where  it  was  held  that  whatever  is  annexed  or  aflixed  to 
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the  freehold  by  being  let  into  the  soil,  or  annexed  to  it,  or  to 
Borne  erection  upon  it,  to  be  habitually  used  there,  particularly 
if  for  the  purpose  of  enjoying  the  realty,  or  some  profit  there* 
from,  is  a  part  of  the  freehold.  In  Lafliny,  Oriffiths^  35  Id. 
58,  it  was  held  that  it  was  the  permanent  and  habitual  annexa- 
tion, and  not  the  manner  of  fastening,  that  determined  when 
the  article  annexed  became  a  part  of  the  realty.  The  same 
rule  was  in  principle  adopted  in  Winslow  v.  Merchants*  Ins.  Co.j 
4  Met.  306  [38  Am.  Dec.  368];  Shaw,  C.  J.,  stated  it  as  follows: 
"  In  general  terms,  we  think  it  may  be  said  that  when  a  build- 
ing is  erected  as  a  mill,  and  the  water-works  or  steam-works 
which  are  relied  upon  to  move  the  mill  are  erected  at  the  same 
time,  and  the  works  to  be  driven  by  it  are  essential  parts  of 
the  mill,  adapted  to  be  used  in  it  and  with  it,  though  not  at 
the  time  of  the  conveyance,  attachment,  or  mortgage  attached 
to  the  mill,  are  yet  parts  of  it,  and  pass  with  it  by  a  convey- 
ance, mortgage,  or  attachment." 

In  conformity  with  the  same  principle,  that  is,  that  annexsr 
tion  will  constitute  the  article  annexed  to  be  a  part  of  the 
realty,  when  no  different  intention  or  purpose  is  manifested, 
and  it  is  made  for  permanent  use  with  the  realty  or  with  some 
building  erected  upon  it,  the  court  held  that  dye-kettles,  firmly 
secured  in  brick-work  in  a  dye-house,  were  fixtures:  Noble  v. 
Bosworth,  19  Pick.  314.  To  the  same  general  effect  are  th« 
cases  of  Butler  v.  Page^  7  Met.  40  [39  Am.  Dec.  757],  and  Chriih 
tian  V.  Dripp8j  28  Pa.  St.  271.  In  Walmsley  v.  Milne,  97  Enfj. 
Com.  L.  114,  machinery  was  held  to  be  fixtures,  because  it  was 
annexed  to  the  freehold  for  the  purpose  of  improving  the  irr 
heritance,  and  not  for  any  temporary  purpose.  In  Crane  v, 
Bingham^  11  N.  J.  Eq.  29,  the  chancellor  of  New  Jersey  hell 
that  the  permanency  of  the  attachment  "  does  not  depend  so 
much  upon  the  degree  of  physical  force  with  which  the  thing 
is  attached  as  upon  the  motive  and  intention  of  the  party  in 
attaching  it.  If  the  article  is  attached  for  temporary  use,  with 
the  intention  of  removing  it,  a  mortgagee  cannot  interfere  with 
its  removal  by  the  mortgagor.  If  it  is  placed  there  for  the 
permanent  improvement  of  the  freehold,  he  may'':  Id.  35. 
The  same  principle  is  also  maintained  by  the  cases  of  Holla* 
well  V.  Eastwoody^  Ex.  295,  312,  and  Lancaster  v. Eve^  94  Eng. 
Com.  L.  717. 

The  law  upon  this  subject  is  very  correctly  and  succinctly 
summed  up  in  the  case  of  Tcaff  v.  Hewitt,  1  Ohio  St.  511,  529, 
630  [59  Am.  Dec.  634],  where  it  was  held  that  the  true  criterion 
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of  a  fixture  is  the  united  i^[ypIication  of  three  requisitee:  1.  Ao> 
taal  annexation  to  the  realty^or  something  appartenant  thereto^ 
2.  Application  to  the  use  or  purpose  to  which  that  part  of  the 
realty  with  which  it  is  connected  is  appropriated;  3.  The  in- 
tention of  the  party  making  the  annexation  to  make  a  perma- 
nent accession  to  the  freehold.  Each  of  which  are  shown  by 
the  report  of  the  referee  to  have  been  found  united  in  the  pres- 
ent instance.  And  they  bring  this  case  within  the  stringent 
rule  adopted  by  the  courts  of  Vermont,  requiring  the  intention 
to  render  the  article  a  fixture  by  the  act  of  annexation  to  be 
affirmatively  made  to  appear:  HiU  v.  Wentworthy  28  Vt.  428. 

Under  all  the  authorities,  therefore,  in  this  state,  as  well  as 
elsewhere,  this  mill  was  a  fixture.  For  it  was  annexed  to  the 
building  erected  upon  the  land,  to  be  applied  and  appropriated 
to  the  business  there  to  be  carried  on,  with  the  design  that  it 
should  be  a  permanent  structure  for  use  as  a  custom  grist-mill 
for  the  neighborhood  existing  about  it. 

The  statute  providing  what  things  shall  be  fixtures  between 
the  heir  and  personal  representatives,  where  tiiej  have  been 
annexed  for  the  purposes  of  trade,  has  no  necessary  control 
over  the  controversy  between  these  parties,  for  they  sistain  a 
relation  which  it  was  no  part  of  its  enactment  to  govern  or 
define.  Whether  it  should  be  so  construed  as  to  include  all 
the  cases  that  may  be  brought  literally  within  its  terms  is  a 
question,  therefore,  which  is  not  necessary  at  this  time  to 
decide.  That  grave  doubts  have  arisen  upon  this  subject  is 
apparent  from  what  was  said  in  the  decision  of  the  cases  of 
House  V.  HouBty  Murdoch  v.  Oiffordy  and  Ford  v.  Co6&,  mtpra. 
No  present  necessity  exists  for  attempting  the  solutioo  of  those 
doubts.  The  judgment  entered  in  this  case  should  be  reversed^ 
and  a  new  trial  ordered,  with  coets  to  abide  the  event 

FiXTUUEa,  What  abx  as  bbtwixn  VxHDoa  and  Vxkdss:  See  McLat^ 
Un  ▼.  Noah,  92  Am.  Dea  741,  and  note  coUecting  prior  ciaei. 

CarTBBioN  OF  FixTUBS:  See  McLaugkUn  v.  NiUht  92  Am.  Dec  741»  ead 
note  referring  to  prior  cases;  KeUyr,  Avttm,  92  Id.  243;  Rogen  t.  Ctow^  93 
Id.  299,  302;  Peek  ▼.  BaUhddar,  94  Id.  992;  and  partioolariy  Tm^yr.  Hemm, 
69  Id.  634,  and  notes  theretow  The  teateof  a  fixture axe^—1.  Aoteal  annexa- 
tion; 2.  Application  to  the  nse  or  pnrpoae  to  whidi  that  part  of  the  realty 
with  which  it  is  connected  is  appropriated;  and  3.  The  intention  to  make 
the  annexation  a  permanent  acoession  to  the  freehold:  Voorkeu  ▼.  JieOfmm, 
48  N.  Y.  282;  ffoyk  ▼.  PlaMmt^  etc  B,  J?.,  53  Id.  324;  McRem  ▼.  CtoH^ 
JTaikmai  Bcmk,  66  Id.  496;  FmA  v.  BrigaUi,  4  Balj,  361.  The  porpoee  of 
the  annexatien,  and  the  intent  with  ^sdiioh  it  was  made,  are  the  most  impor- 
tant ooasiderationsc  McBear,  CmOral Naikmal Bamk,  ^'S.  Y.  49S,  499;  and 
■ee  a  C.»  fiO  How.  IV.  63^  64.    The  law  of  intendment  enters  lugel/t  and  is 
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to  a  groat  extent  eontnlliag:  WHi^  r.  (ySHtm,  SDaly,  61;  aad  if  H  wm  tlia 
intention  of  the  owner  of  realty  to  permanently  attach  end  nee  artiolBe  of 
pereonalty  with  the  premiaei^  they  become  fixtores:  Hart  v.  SheUUm,  M 
Hnn,  45;  8.  G.»  2D  Week.  Dig.  S86;  bnt  if  the  intention  of  the  Tender  ol 
lands  be  to  retain,  in  cbattela  annexed  thereto,  their  character  as  personal 
property,  snch  intention  will  prevail:  Tift  y.  Bmion,  S3  N.  Y.  383.  The 
principal  case  is  cited  to  the  foregoing  points.  Bat  in  Voorheea  y.  MeCfhrnis^ 
48  Id.  291,  Gray,  C,  dissenting,  did  not  concur  in  the  suggestion  of  ihm 
prineipal  case  Ihat  annexation  will  constatute  the  article  annexed  a  part  of 
the  zeahy,  where  no  di£Ebrent  inteirtion  or  purpose  is  manifested;  and  he 
said  the  annexation  was  held  to  have  been  affinnatively  estabUsbed  in  the 
principal  case,  within  the  atriqgent  role  mentioned  in  Hill  v.  Wenkeoiikp  28 
Vt.  248. 

MAOHiinsBT,  WHEN  FccTUBS:  8ee  MeLaughUn  v.  Nasht  92  Am.  Dec.  741» 
and  note  ooUeetittg  prior  oases.  Machinery  is  a  fixture  when  it  is  aotnally 
annexed  to  realty^  and  the  annexation  was  aotoally  made  by  the  owner  with 
the  intention  of  making  the  machinery  a  permanent  acoesrion  to  the  freehold: 
Muiual  L.  Ina.  Co.  v.  HaHoiuzl  Bank  of  Hetdmrgh,  18  Hun,  872;  but  where 
it  is  fastened  to  prevent  it  from  moving,  and  not  for  the  purpose  of  making 
a  permanent  accession  to  the  freehold,  it  is  personal  property;  WdU  t. 
Maplee,  16  Id.  92,  both  citing  the  principal  case. 

The  vKOxcaAL  CAsm  n  Aiao  coed  in  VcorhM$  v.  MdOkmiit  48  N.  Y. 
284»  as  reviewing  the  law  on  the  subject  of  fixtnrea^  so  as  to  render  it  nn* 
necessary  to  go  over  the  oases  in  detail;  in  ^sMon  v.  Hibbaird,  10  Hun,  424» 
as  in  harmony  with  Ford  v.  CM,  20  N.  Y.  344;  and  in  .^Vifiib  v.  Brigaldi,  4 
Daly,  861,  as  citing  and  adopting  HiU  v.  Wentworth,  28  Vt.  428.  In  MeRea 
v.  Centred  KaUoimU  Bank,  66  N.  Y.  497,  it  was  said  that  the  annexation  in 
Voorlmea  v.  McOhmifi,  48  Id.  278,  was  much  more  complete  than  in  the  case 
at  bar,  or  in  the  principal  case.  In  Voorheea  v.  McOinma,  48  Id.  287,  it  was 
also  observed  that  the  remark  in  the  principal  case,  that  the  giving  of  a  chat- 
tel mortgage  on  the  property  would  alter  its  character,  was  not  well  advised^ 
and  oould  not  be  sustained  upon  authority.  In  the  same  case,  at  page  290^ 
<}ray,  C,  dissenting,  obeerves  that  the  principal  case  did  not  refer  to  3  N.  Y. 
K.  S.,  6tii  ed.,  169,  sec  6,  subd.  4,  concerning  fixtures;  but  in  McBea  v. 
CaUral  NtOkmal  Bamk,  66  N.  Y.  496^  it  was  remarked  that  the  mle  declared 
by  thii  statute,  as  between  the  personal  representativee  and  the  hain  of  A 
dseedent^  was  not  controlling  between  vendor  and  vendee. 


Lathrop  V.  Clapp. 

[40  Niw  Toax,  82t.1 

oar  PBO0BDI1IO8  SupPLmxNTABT  TO  ExBocmm  vmnB  Kiw 
YoBK  CkiXMi  ABS  BooHB  TO  Akbwxb  Aix  QuiBTiDNB  oouceming  trans 
fersof  property  by  the  judgment  debtor,  and  particularly  as  to  transfers 
made  to  the  witnesses,  and  any  questions  seeking  information  as  to 
whether  snch  transfers  were  honest  or  frandolent^  and  upon  refusal  to 
do  so^  may  be  punished  as  for  contempt. 
QwBB  TO  PuirxiH  Wrrmw  am  iob  OomrnMiT,  nr  Bxfubiho  to  AsimB 
XX  P&OGBDttvas  SuFFLnaoTABT  TO  EzsooTioir  before  a  vafcree^  may 
be  made  nnder  seotioii  308  of  the  Neir  York  eode^  by  m  Jndfi  oil  ol 
Maraay,  J*,  tontrm. 
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Proceedings  for  contempt.  The  plaintiffs  recovered  a  judg- 
ment against  Marvin  W.  Clapp,  and  after  the  return  of  an  exe- 
cution unsatisfied,  obtained  an  order  from  Supreme  Justice 
Rosekrans,  of  the  fourth  district,  requiring  the  judgment 
debtor  to  appear  before  Edgar  Hall,  Esq.,  as  referee,  and  be 
examined  concerning  his  property.  The  order  also  authorized 
the  referee  to  examine  on  oath  any  witness  that  might  be  pro- 
duced before  him  by  the  parties,  and  required  the  referee  to 
reduce  the  examination  to  writing,  and  report  the  answers  and 
examination  to  the  judge.  In  pursuance  to  the  order,  Marvin 
W.  Clapp  was  examined,  and  testified  that  he  had  sold  his 
store  and  goods  to  his  son,  Theodore  W.  Clapp.  The  defend- 
ants in  these  proceedings,  Benjamin  Clapp  and  Theodore  W. 
Clapp,  were  called  as  witnesses  by  the  plaintiffs,  but  refused 
to  answer,  although  required  by  the  referee,  as  to  the  amount 
of  property  of  Marvin  W.  Clapp,  in  what  it  consisted,  to  whom 
it  had  been  transferred,  whether  they  had  received  any  of  it, 
or  for  what  consideration  it  had  been  transferred.  The  plain- 
tiffs thereupon  procured  an  order  requiring  these  witnesses 
to  show  cause  before  Justice  Rosekrans  why  they  should  not  be 
punished  as  for  a  contempt  in  refusing  to  answer  the  several 
questions  put  to  them,  and  for  violating  the  order  requiring 
the  examination  of  witnesses,  which  were  set  forth  in  affidavits 
on  which  the  order  to  show  cause  was  procured.  On  the  day 
named  in  the  order,  the  defendants  appeared,  and  defended 
on  the  ground  that  they  were  not  required  in  law  to  answer 
the  questions.  The  judge  made  a  peremptory  order  fining 
them  twenty-one  dollars  each,  but  the  order  did  not  state 
that  the  proceedings  had  been  impeded,  impaired,  {urejudiced, 
or  defeated  by  the  misconduct  of  the  defendants.  The  gen- 
eral term  affirmed  the  order,  and  the  defendants  appealed. 

Jamea  Gibson^  for  the  appellants. 
N.  B.  MiUimanj  for  the  respondents. 

By  Court,  Mason,  J.  I  am  of  opinion,  in  this  case,  that  the 
order  of  the  supreme  court  can  be  affirmed  without  passing 
upon  the  question  whether  a  witness,  who  is  examined  on  pro- 
ceedings under  section  292  of  the  code,  can  be  required  to 
give  evidence  as  to  the  consideration  and  good  faith  of  a  trans- 
fer of  property  to  him  after  he  has  sworn  there  has  been  such 
a  transfer  made  to  him,  and  he  is  in  posseaaioQ  and  claiicj 
title. 
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These  witnesses  entirely  refused  to  state  what  property  this 
debtor  had  at  the  time,  or  what  had  become  of  it,  or  whether 
they  knew  anything  about  it,  or  whether  they  had  received 
any  of  it,  etc.  They,  in  fact,  refused  to  swear  whether  any 
transfer  had  been  made  by  the  debtor  of  his  property,  etc. 

Be  this  as  it  may,  however,  they  were  in  duty  bound  to 
answer  all  these  questions,  seeking  information  as  to  recent 
transfers  of  property  by  this  debtor,  and  particularly  as  to 
transfers  made  to  them,  and  any  questions  seeking  for  infor- 
mation as  to  whether  such  transfers  were  honest  or  not.  In 
short,  it  was  their  duty  to  answer  fully  any  question  tending 
to  disclose  any  property  of  this  debtor,  whether  held  by  him 
or  by  a  fraudulent  transferee,  who  holds  in  fraud  of  creditors. 
I  am  aware  that  a  different  construction  has  been  put  upon 
the  right  of  examination  upon  these  proceedings,  under  this 
section  292.  These  decisions  have  given  too  much  importance 
to  section  299,  which  was  never  intended  to  regulate  the  ex- 
amination, or  in  the  least  to  intimate  any  rule  by  which  it 
was  to  be  conducted.  The  right  of  the  examination,  its  object 
and  scope,  are  all  given  by  section  292  of  the  code.  It  is  only 
necessary  to  give  this  section  its  full  force  to  justify  this  fine 
upon  these  appellants.  In  the  first  place  this  section  gives  te 
the  judgment  creditor  the  order  on  making  the  proof  required. 
"  The  order  shall  require  such  debtor  to  appear  and  answer 
concerning  his  property":  Code,  sec.  272. 

It  is  simply  absurd  to  say  that  this  means  he  shall  answer 
partially  and  not  fully.  Such  a  construction  would  stultify 
the  framers  of  this  statute.  We  have  to  consider  for  a  moment 
»  the  object  and  design  of  giving  to  the  creditor  this  examina- 
tion of  the  debtor,  and  any  other  witnesses  he  may  produce  to 
make  this  matter  perfectly  plain.  Its  primary  object  un- 
doubtedly was  to  give  the  creditor  the  benefits  of  a  discovery, 
as  to  the  debtor's  property;  and  in  that  respect,  the  legislature 
has  not  been  guilty  of  the  folly  of  sa3dng  you  may  have  a  discov- 
ery, but  must  not  inquire  into  any  fraudulent  conveyances,  or 
transfers  of  property,  or  any  secret  or  fraudulent  trusts  created. 
There  is  no  ambiguity  in  this  language;  it  requires  the  debtor 
to  answer  concerning  his  property.  If  the  terms  were  ambigu- 
ous, there  should  be  such  a  meaning  attached  to  the  words 
used  as  is  most  suitable  to  the  subject-matter  of  the  act,  for  it 
is  presumed  they  were  intended  to  be  used  in  accord  with  the 
general  subject  which  law-makers  had  in  view:  Smith  on 
Statutes,  681.    The  object  in  ibis  act  was  to  give  a  judgment 
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ereditor,  who  had  been  unable  to  collect  his  debt  by  ordinaiy 
proceBS  of  law,  a  relief  in  this  enmmary  way  to  diaooTer  hia 
debtor's  property,  if  any  he  hare.  This  right  of  diaooTery  waa 
intended  to  be  made  fall  and  cinnplete,  as  is  apparent  from 
subsequent  portions  of  the  section.  The  section  declarea  that 
"  on  examination  under  this  section,  either  party  may  examine 
witnesses  in  his  behalf  and  the  judgment  debtor  may  be  ex- 
amined in  the  same  manner  as  any  other  witness."  And  if 
there  is  any  fDrce  in  language,  the  legislature  have  intimated, 
in  clear  and  unmistakable  terms,  this  examination  waa  not 
Intended  to  be  restricted  as  here  claimed,  but  that  the  fullest 
^cope  was  intended  to  be  given  to  ferret  out  fraudulent  trans- 
C^s  of  property;  else  why  did  they  close  up  the  section  by 
saying  that  "no  person  shall,  on  examination  pursuant  to 
this  chapter,  be  excused  firom  answering  any  question  on  the 
ground  that  his  examination  will  tend  to  convict  of  the  com- 
mission of  a  fraud;  but  his  answer  shall  not  be  used  as  evi- 
dence against  him  in  any  criminal  proceeding  or  proeecution. 
Nor  shall  he  be  excused  from  answering  any  question  on  the 
ground  that  he  has,  before  the  examination,  executed  any  con- 
veyance, assignment,  or  transfer  of  his  property  for  any  pur- 
pose; but  his  answer  shall  not  be  used  against  him  in  any 
criminal  proceeding  or  prosecution."  This  enactment  waa 
undoubtedly  made  to  give  a  more  full  examination  than  could 
be  attained  without  it.  It  was  to  relieve  the  party  and  those 
very  witnesses  in  this  case  from  the  pains  and  penalties  which 
their  evidence  might  otherwise  tend  to  subject  them.  The 
only  criminal  frauds  that  I  am  aware  of,  that  could  reach  a 
case  like  this,  are  those  imposed  by  section  8,  title  6,  chapter 
1,  part  4  of  the  revised  statutes:  3  R.  S.  971,  and  2  R.  S.,  p. 
133,  sec.  89;  the  latter  being  section  26  of  the  non-imprison- 
ment act  of  1831.  The  former  declares  that  every  person 
being  a  party  to  any  conveyance,  or  assignment  of  any  estate 
or  interest  in  lands,  goods,  or  things  in  action,  or  of  any  rents 
or  profits  issuing  therefrom,  or  to  any  charge  on  any  euch 
estates,  interest,  rents,  or  profits  made  or  created  with  intent 
to  defraud  prior  or  subsequent  purchasers,  or  to  hinder,  delay, 
or  defraud  creditors  or  other  persons;  and  every  person  being 
privy  to,  or  knowing  of  such  conveyance,  assignment,  or  charge, 
who  should  willingly  put  the  same  in  use,  as  having  been  made 
in  good  faith, — shall,  upon  conviction,  be  adjudged  guilty  vf  a 
misdemeanor:  8  R.  S.,  5th  ed.,  p.  971,  sec.  8.  Section  39  de- 
clares that  ^  any  person  who  shall  remove  any  of  his  property 
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out  of  any  county  with  intent  to  prevent  the  same  from  being 
levied  upon  by  any  execution^  or  who  shall  secrete,  assign,  or 
convey,  or  otherwise  dispose  of  any  of  his  property  with  intent 
to  defraud  any  creditor,  or  to  prevent  such  property  from  being 
made  liable  for  the  payment  of  his  debts,  and  any  person  who 
shall  receive  such  property  with  any  such  intent,  shall,  on 
conviction,  be  deemed  guilty  of  a  misdemeanor,"  etc.:  3  R.  S., 
5th  ed.,  p.  133,  sec.  39. 

The  rule  contended  for  by  the  appellant  in  this  case  would 
convict  the  legislature  of  the  absurdity  of  putting  these  clauses 
exempting  the  party  and  the  witnesses  from  all  use  of  their 
testimony  in  any  criminal  proceeding,  or  prosecution  against 
them  for  fraudulently  transferring  or  fraudulently  receiving  a 
transfer  or  conveyance  with  intent  to  hinder,  delay,  or  defraud 
creditors,  when  the  very  same  enactment  of  which  this  is  a 
part,  entirely  forbids  their  being  examined  at  all  upon  this 
subject.  No  construction  of  a  statute  should  be  allowed  which 
leads  to  an  absurdity;  and  it  is  familiar  rule  of  construction 
that  such  exposition  should  be  given  to  them,  that  every  clause, 
sentence,  or  word,  should  be  allowed  to  have  some  effect:  Smith 
on  Statutes,  p.  710,  sec.  575.  No  case  could  ever  occur  where 
these  provisions  of  exemption  could  possibly  be  operative,  if 
this  act  forbid  any  such  examination,  and  consequently  the 
provision  itself  would  become  a  nullity.  No  rule  of  construc- 
tion will  allow  us  to  give  such  effect  to  section  299  as  to  pro- 
duce such  a  result.  That  section  is  not  so  inconsistent  with 
these  provisions  in  section  292  as  to  require  any  such  construc- 
tion. It  is  true,  after  the  examination  is  through  and  it  turns 
out  that  there  has  been  a  fraudulent  transfer,  and  that  the 
party  has  the  property  and  claims  to  own  it,  the  judge  cannot 
set  aside  the  sale,  and  order  the  property  to  be  given  over  to 
the  creditor;  but  the  further  proceeding  to  reach  it  must  be 
through  the  appointment  of  a  receiver  and  an  action  by  such 
receiver.  The  court  is  authorized  to  appoint  a  receiver,  and  to 
make  an  order  forbidding  a  transfer  or  other  disposition  of 
such  property,  till  a  sufficient  opportunity  be  given  to  the  re- 
ceiver to  commence  such  action  and  to  prosecute  the  same  to 
judgment  and  execution:  Code,  sec.  299.  The  inquiry  is  not 
fruitless,  if  the  investigation  shows  there  has  been  a  fraudulent 
transfer,  and  the  property  is  still  in  the  hands  of  the  pur- 
chaser; the  creditor  may  issue  his  execution,  and  levy  upon  the 
same,  and  sell  it  to  pay  his  judgment  If,  on  the  other  hand, 
the  examination  shows  that  the  debtor  has  no  property,  and 
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that  sale  and  transfer  of  the  property  was  honest,  he  has  nm 
occasion  for  a  receiver,  and  none  will  be  appointed.  The  riglil 
to  appoint  and  restrain  the  person  claiming  to  hold  the  prop- 
erty until  the  receiver  can  bring  his  suit  to  reach  the  proper^, 
rather,  to  my  mind,  strengthens  than  weakens  the  constme- 
tion  which  we  have  given  V>  the  scope  of  this  examination, 
under  section  292.  This  privilege  which  is  given  to  have 
a  receiver  appointed,  and  the  judge,  by  order,  to  restrain  the 
person  having  and  claiming  the  property  from  transferring 
or  otherwise  disposing  of  the  property,  would  be  of  little  avail 
to  the  creditor  if  these  witnesses  can  be  sustained  in  their 
claim  in  this  case.  If  the  mouth  of  all  parties  to  a  fraud- 
ulent transfer,  and  of  all  other  witnesses  to  the  transaction,  it 
so  effectually  sealed  by  these  provisions,  the  title  had  better 
be  changed  to  "  an  act  to  sustain  and  protect  fraudulent  sales 
and  conveyances."  I  am  sustained  in  these  views  by  the  opin- 
ion of  Judge  Davies,  in  the  case  of  Sandford  v.  Carr,  2  Abh. 
Pr.  462,  and  by  the  very  satisfactory  and  able  opinions  of 
judges  Rosekrans  and  Bockes,  in  this  very  case:  Clapp  y.Lor 
throp^  23  How.  Pr.  424.  This  is  said  to  be  a  kind  of  fishing 
operation  on  the  part  of  the  creditor,  and  not  to  be  counte- 
nanced by  the  judges  who  administer  the  law.  I  have  always 
supposed  the  old  bill  of  discovery  and  for  relief  against  the 
debtor  was  based  upon  the  very  sound  theory  that  it  was  right 
and  just  for  an  honest  creditor  to  fish  a  little  after  the  prop- 
erty of  a  dishonest  debtor,  and  that  these  proceedings  supple- 
mentary to  execution,  under  sections  292  and  294  of  the  cod^ 
were  given  as  a  more  simple  and  less  expensive  mode  of  ac- 
complishing the  same  thing. 

There  is  no  severity  or  hardship  in  the  law  which  requires 
an  honest  debtor  to  make  a  full  disclosure  to  his  creditor  as  ts 
his  property,  and  how  it  is  situated,  and  an  examination  which 
seeks  that  in  behalf  of  an  honest  creditor  should  not  be  chap- 
acterized  as  a  fishing  excursion. 

So  again,  an  honest  purchaser  or  other  transferee  of  tho 
debtor's  property  should  not  be  at  all  reluctant  to  explain  I0 
a  creditor  his  purchase,  and  the  circumstances  of  the  transfec, 
as  he  will  thereby,  very  likely,  remove  the  suspicion  of  dis- 
honesty, if  any  exist.  The  creditor  has  a  right  to  be  informed 
fully  in  regard  to  his  debtor's  property,  and  he  ought  not  to  be 
regarded  as  meddlesome  or  impertinent  in  seeking  honestly  for 
such  information,  and  there  is  no  doubt  in  my  mind  but  this 
section  292  of  the  code  secures  this  right  fully  to  the  creditot^ 
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and  that  he  may  inquire  into  any  recent  transfers  of  property, 
both  from  an  examination  of  the  defendant  himself,  and  any 
party  to  the  transaction  or  other  witnesses.  There  was  no  oc- 
casion to  propound  interrogatories  to  these  defendants,  as  they 
did  not  deny  anything  of  which  they  have  been  convicted; 
and,  as  they  were  before  the  judge,  on  an  order  to  show  cause, 
and  had  been  served  with  the  affidavits  and  order,  and  had 
ful]  opportunity  to  answer,  no  case  for  interrogatories  was  pre- 
sented: Pitt  V.  DavidsoUj  37  N.  Y.  235.  The  order  appealed 
from  should  be  affirmed,  with  costs. 

Since  writing  the  above,  my  attention  has  been  called  to  the 
question  whether  the  judge  had  any  jurisdiction  to  entertain 
these  proceedings,  to  punish  these  parties  for  a  contempt  upon 
the  ground  that  a  judge  at  chambers  could  not  entertain  these 
proceedings.  There  are  two  answers  to  the  objection.  In  the 
first  place,  the  papers  seem  to  show  that  the  proceedings  were 
before  the  judge  in  court,  and  as  it  is  known  that  the  judges 
in  the  fourth  district  are  in  the  habit  of  keeping  their  special 
terms  adjourned  to  their  chambers  for  convenience  of  business, 
I  presume  that  the  proceedings,  although  transacted  at  the 
chambers  of  the  judge,  were  in  court.  I  conclude  this  was  so 
from  the  order  itself.  The  order  is  entitled  in  the  supreme 
court,  before  Rosekrans,  justice  of  the  supreme  court.  It  was 
certainly  so  understood  by  the  judges  of  the  supreme  court 
who  heard  the  appeal,  and  of  which  Judge  Rosekrans  was 
one,  for  on  their  order  they  say  the  order  of  special  term  is 
affirmed,  with  ten  dollars  costs. 

There  is  another  answer  to  this  objection;  section  296  of 
the  code  provides  that  the  party  or  witnesses  may  be  required 
to  attend  before  the  judge  or  referee.  The  order  referring 
this  matter  to  Edgar  Hall,  Esq.,  as  referee,  required*  the 
referee  to  examine  the  defendant,  and  any  witnesses  that  may 
be  offered  on  oath,  and  reduce  such  examination  to  writing, 
and  report  such  answers  and  examination  to  the  judge.  The 
order  requiring  these  parties  to  show  cause  states  that  they 
are  required  to  show  cause  why  they  should  not  be  punished 
for  their  misconduct  in  refusing  to  answer  the  several  ques- 
tions put  to  them,  and  for  violating  the  said  order  set  forth  in 
said  affidavit,  which  is  the  order  requiring  the  examination  of 
the  witnesses,  and  reducing  their  answers  and  examinations 
to  writing,  and  report  the  same  to  the  judge;  under  the- final 
order  they  are  convicted  of  this  contempt.  Now,  section  302 
of  the  code  provides  that  any  person,  party,  or  witness  di»- 
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obeying  an  order  of  the  judge  or  referee,  dnly  seryed,  snch 
party  or  witness  may  be  punished  as  for  a  contempt.  In 
the  first  place,  these  witnesses  were  ordered  to  be  examined, 
and  their  answers  and  examinations  fully  taken  and  returned, 
and  they,  after  being  sworn,  refuse  to  give  any  answers.  In 
the  second  place,  they  were  ordered  to  and  required  by  the 
referee  to  answer  these  questions,  and  disobeyed  his  order. 
It  may  be  said  that  the  papers  do  not  show  that  the  judge 
reduced  this  order  to  writing,  and  served  it  upon  the  witnesses, 
and  therefore  they  cannot  be  punished  as  for  a  contempt  by  a 
Judge  out  of  court.  I  do  not  think  such  a  construction  should 
be  given  to  this  section.  There  is  no  sense  in  requiring  a 
special  order  to  be  reduced  to  writing  requiring  the  witness  to 
answer  every  question  which  he  may  see  fit  to  refuse,  and  then 
to  go  through  the  formality  of  serving  the  order  on  the  wit- 
ness. If  this  were  done,  no  one  can  doubt  the  judge  could 
punish  for  disobedience;  for  the  very  language  of  the  section 
is,  that  the  judge  may  punish  any  witness  who  shall  disobey 
any  order  of  the  referee  duly  served. 

The  object  and  design  of  this  section  302  of  the  code  was 
to  give  full  power  to  the  judge  to  punish  any  witness  for  con- 
tempt of  referee's  orders,  that  a  full  and  complete  examinati(Mi 
of  the  witness  might  be  secured  without  a  special  application 
to  the  court  to  compel  it;  and,  I  think,  when  the  referee  orders 
the  witnesses  to  answer  to  questions,  that  is  a  sufficient  ser- 
vice, if  the  witness  is  present  when  the  referee  orders  him  to 
answer.  The  practice,  I  am  sure,  has  been  so  understood,  and 
it  would  be  almost  intolerable  to  require  the  referee  to  make 
150,  or  200,  or  any  number  of  orders,  in  writing,  requiring  the 
witness  to  answer,  and  have  them  formally  served  upon  the 
witifess.  Every  statute  should  have  a  reasonable  intendment, 
and  receive  a  reasonable  construction.  I  think  the  judge,  out 
of  court,  had  complete  authority  to  punish  these  parties. 

Murray,  J.,  concurred  in  the  opinion  that  a  fuU  examination  ahonld  have 
been  sabmitted  to  by  the  witnesses;  but  maintained  that  the  order  pnniahing 
for  contempt  could  not  be  made  under  sectioD  302  of  the  code.  He  was 
therefore  of  the  opinion  that  the  order  should  be  reversed. 

Proceedings  Supplembittal  to  Ezxcdtion.  — The  inadequacy  of  the  ordi- 
nary means  of  enforcing  a  money  judgment  by  leyy  upon  and  sale  of  the 
property  of  the  defendant  has  led  to  the  very  general  adoption  of  proceed- 
ings supplemental  to  execation.  In  several  of  the  states,  these  proceedtngi 
have  come  to  occupy  a  very  important  position  in  the  legal  system,  and  have 
largely  superseded  the  former  equitable  remedy  by  creditors'  bilk.  The 
object  and  purpose  of  these  proceedings  ia  the  discovery  of  the  judgmeat 
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Mytar^B  property,  and  ito  applteathm  to  the  eetielaetioa  of  the  Jodgment: 
FUni  ▼.  Iff 66, 26  Mmn.  263.  They  are  intended  to  Teach  ptojmety  not  tangi- 
ble to  the  levy  of  an  execution:  Smith  ▼.  Weeks,  60  Wis.  04.  They  are  is 
the  nature  of  a  proceas  of  exacatian:  OAton  t.  Chrman,  44  N.  J.  L.  32S, 
And  they  are  regarded  as  being  as  much  a  means  of  enforcingthe  judgment 
as  is  the  exacation  itself:  Bmery  t.  Rmerp,  9  How.  Pr.  130. 

Naturb  ov  PsooEEDnras  Sxtffudcxntal  to  Ezsodtioh.  — These  proceed- 
ings have  sometimes  been  treated  as  special  prooaedings  in  New  York:  Davi§ 
▼.  Turner,  4  How.  Pr.  190;  Campbdl  ▼.  Foiter,  16  Id.  275;  Freeman  on  Exo- 
eotions,  sec.  395.  Other  cases  haTe  held  that  they  were  in  their  natnre  a 
new  snit:  Orifin  v.  DeTningyes,  2  Doer,  666;  Dngga  ▼.  Wilikaps,  15  Abb.  Pr. 
477.  Bat  they  are  more  generally  and  properly  regarded  as  prooeadings  in 
the  original  action:  Dreaeer  ▼.  Van  PeU,  16  How.  Pr.  19;  Pretident  etc  qf 
Sank  qf  Oeneaee  r.  Spencer,  16  Id.  412;  CknUd  ▼.  Tommee,  19  Id.  660;  Alkm 
T.  Starring,  26  Id.  57;  Seeky  ▼.  Bhek,  36  Id.  869;  Maihry  t.  GtUki,  15 
Abb.  Pr.  307,  note;  Rou  ▼.  Cbteman,  3  Sand.  676;  WHghi  y.  Noetrand,  94 
N.  T.  31;  Freeman  on  Executions,  sec  395.  In  Wright  r,  Nostrand,  wpra, 
the  court  of  appeals  held  that  proceedings  against  a  debtor  and  the  appoint- 
ment of  a  receiyer  therein  are  in  the  natare  of  an  action,  and  not  a  special 
statute  proceeding,  such  as  raquires  affirmative  proof  of  the  facts  conferring 
jurisdiction  upon  the  court  or  officer  acting  in  the  matter,  and  that  the  acta 
of  the  court  or  officer  are  entitled  to  all  the  presumptions  of  regularity  be- 
longing to  proceedings  in  courts  of  general  jurisdiction:  See  also  Arthur  v. 
BcUe,  6  Kan.  161.  The  new  code  of  New  York  classifieB  these  proceedings 
as  speeial  proceedings,  and  the  records  thereof  must  now  be  filed  where  the 
records  in  other  special  proceedings  are  filed,  that  is,  in  the  county  clerk's 
office:  Fidx  v.  Twigg,  60  N.  Y.  Super.  Ct  69.  It  is  a  question  how  far  this 
mere  change  ia  the  classification  of  the  code  will  be  held  to  modify  the 
decision  in  Wright  v.  Noetrand,  eupra,  and  the  other  cases  cited  above: 
Riddle  and  Bollard  on  Supplementary  Prooeedings,  3d  ed.,  15.  In  Cali- 
fornia, these  proceedings  are  not  regarded  as  a  new  action,  but  as  proceed- 
ings in  the  original  action:  ColUna  v.  AngeU,  72  Cal.  513.  In  North  Oarolina,. 
South  Carolina,  and  Wisconsin  they  are  regarded  in  the  same  way:  MeCaskUl 
V.  LaneaMre,  83  N.  C.  393;  Kemtenw  Mitta  Co,  v.  Walker,  19  S.  C.  104; 
Barker  t.  Dayton,  28  Wis.  367.  In  Indiana,  the  statute  makes  them  a  sum- 
mary judgment  creditor's  action,  and  tiiey  are  held  to  be  independent  of  the- 
action  in  which  the  judgment  was  rendered:  Pound  v.  Chatham,  96  Ind.  342. 
In  Alabama,  a  summons  of  garnishment  is  held  to  be  a  legal  and  not  au 
equitable  proceeding:  Thomaa  v.  Hopper,  5  Ala.  442;  Seff  v.  Kirkkmd,  24 
Id.  276.  And  in  Oregon,  a  proceeding  against  a  garnishee  ia  held  to  be  a 
proceeding  at  law:  WiWama  v.  Oailiek,  11  Or.  337. 

SuBSTiTUTB  VOR  CREDFroBs'  BiLLS.  — In  nearly  all  of  the  states  these  pro* 
oeedings  supplemental  to  execution  are  regarded  as  a  snbstitate  for  th» 
creditor's  bill  of  the  chancery  practice:  Adama  ▼.  Haekett,  7  Cal.  187;  Mc- 
OMmgh  V.  Clark,  41  Id.  298;  Pacific  Bank  v.  Robintcm,  67  Id.  520;  S.  C,  4(r 
Am.  Rep.  20;  AUen  v.  FUeh,  5  Col.  226;  Hexter  v.  Cliford,  5  Id.  168;  Figg 
T.  Snook,  9  Ind.202;  Maaon  v.  Weaton,  29  Id.  561;  Guahman  v.  Oephart,  97  Id. 
46;  Xyne^  v.  Jofmaon,  48  N.  Y.  27;  Levg  v.  £tr6y,  51  N.  Y.  Super.  Ct.  69; 
Drigga  ▼.  WUBanu,  15  Abb.  Pr.  477;  Carter  v.  Clarke,  7  Robt.  43;  Pope  v. 
0)le,  64  Barb.  406;  Sale  v.  Lamon,  4  Sand.  718;  People  v.  Mead,  29  How>. 
Pr.  360;  Rand  v.  Rand,  78  N.  C.  12;  Coatea  v.  WUkea,  92  Id.  376;  In  r^ 
Remington,  7  Wis.  643;  Graham  v.  La  Croaae  A  M.  R,  R,  Co.,  10  Id.  469; 
Fetkkmqf  O'Brien,  24  Id.  647;  Clarkr.  Bergenthal,  52  Id.  103;  Smith  v.  Weaka,, 
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00  LL  Mb  For  a  diacowion  of  the  Babjeefc  of  orediton'  bOb  and  pronaodinfi 
in  equi^  in  aid  of  axooatioD,  mo  the  note  to  ifoMqr  ▼.  Chrtom^  90  Am.  Daou 
€8a-d01. 

Whsthsr  Cudztobs'  Sum  Aboubhkd  bt  SxAnm  AuTBOBiBDia  Fiaa- 
CBD>XM08  SupPLDOMTAL  TO  EzBODTXOH. — In  WJaooniin,  it  was  bald  in 
Oraham  ▼.  La  Orom  4k  M.  R.  R.  C<k,  10  Wis.  460,  and  in  Sqpmmr  ▼.  BHggtt 
11  Id.  160,  that  tha  code  of  that  state  had  abrogated  actioiiis  in  the  nature  d 
areditors'  bills.  But  sach  aotiona  ware  sabseqnently  restored  by  chapter  301 
of  the  laws  of  1800:  Winaloio  t.  Dommnan,  18  Id.  466;  WWkam  ▼.  Soetom 
10  Id.  42.  In  Colorado^  it  is  held  that»  sinoe  tha  adoption  of  tha  codas,  the 
remediea  proTided  therein  for  snbjeoting  the  property  of  jndgment  debtors 
to  tha  satisfaction  of  tha  jndgment  must  be  pnrsnad,  whenever  adeqnate^  and 
that  a  bill  in  the  nature  of  a  oreditor's  bill  cannot  be  maintained  in  snoh  a 
case:  Htaeter  ▼.  Cl^wd,  6  Col.  168.  And  in  Indiana  it  is  held  that  proceed- 
ings snpplemantsry  to  exeontion  are  to  be  confined  to  cases  deeily  within 
the  provisions  of  the  statute:  BuH  v.  HotUimgtrf  28  Ind.  217. 

But  where  proceedings  supplemental  to  exeontion  do  not  famish  an  ad- 
equate remedy,  it  is  generally  held  that  they  do  not  stand  in  the  way  <Kf  a 
creditor's  suit,  but  that  the  latter  may  still  be  maintsined  in  a  proper  cases 
8w{ftr,  Artntt,  4Cal.  390;  Parsons  t.  Meifiurg,  1  Dnvall,  206;  Oooe^iearT. 
Smith,  7  How.  Pr.  187;  CaOin  y,  Dimght^,  12  Id.  467:  Otre  t.  Mble,  13  Id. 
31;  Taylor  y.  Persse,  16  Id.  417;  BenneU  v.  McQmrt^  68  Barb.  026;  DioiAam 
▼.  NkhoUon,  2  Sand.  636;  Quick  ▼.  Kedar,  2Id.  231;  BartleUr.  Drem,  4  Laaa. 
444;  Freeman  on  Exeoutious,  sec  384. 

How  Entitled.  —  H  these  proceedings  are  regarded  as  proceedings  in  tha 
original  action,  it  is,  of  course,  proper  to  entitle  them  in  the  same  way  as  tha 
Judgment  or  execution  to  which  they  are  supplementaL  And  in  Wrigki  t. 
Notirand,  94  N.  T.  31,  it  waa  held  to  be  proper  for  the  reoeiTer  of  a  bank  ta 
aue  out  proceediogs  in  the  name  of  the  judgment  creditor,  althoo|^  it  waa 
defunct.  And  it  seems  that  in  New  York,  even  since  the  code  has  claasffiad 
these  proceedings  as  special  proceedings,  the  practice  ia  to  entitle  tfaam  in 
the  action  in  which  the  execution  was  issned:  Riddle  and  Bullard  on  Soppla- 
mentary  Proceedings,  3ded.,  23^ 

Ok  What  Judoictotb  hat  bb  Pbobbodted.— Ibeae  proceedinga  may 
generally  be  prosecuted  upon  any  judgment  for  a  spedfic  sum  of  mon^: 
Freeman  on  Executions,  sec.  896.  They  may  be  maintained  on  a  jndgnMBl 
against  an  infant:  Lederer  v.  Ekrt^dd^  49  How.  IV.  403;  on  a  jndgmeol 
against  a  lunatic  who  had  a  guardian  duly  appointed  for  him:  Bkike  t.  Rm* 
paaa,  77  N.  G.  193;  on  a  jndgment  against  a  married  woman:  l^bnqnon  t. 
Bargent,  16  Abb.  Pr.  462;  CUnkaoakt  T.  Hail,  16  a  0.  602;  on  a  jndgmsnl 
recovered  against  an  administrator  on  the  final  settlemant  of  the  eateta  <rf  his 
intestate:  Rhodes  v.  Casey,  20  Id.  491;  on  a  judgment  for  costs  only:  Dawit 
V.  Uerrig,  65  How.  Pr.  290;  to  enforce  the  collection  of  interest  and  costi 
after  the  principal  of  the  judgment  has  been  paid:  Johtson  ▼.  TuUie,  17  Abb. 
Pr.  315;  and  to  enforce  a  judgment  rendered  under  the  joint-debtor  act^  based 
upon  senrice  on  one  only  of  the  defendants:  Mmayv,  Bmery,  9  How.  Pr.  180; 
Jones  y.  LanoUin,  1  Sand.  722. 

JuBiSDiOTiON.  —  In  New  York  the  present  code  provides  that  any  judge  of 
a  court  out  of  which  an  execution  against  both  real  and  personal  property 
may  issue  to  a  sheriff,  or,  where  he  is  interested,  to  a  coroner  of  the  same 
ooonty,  can  entertain  these  proceedings,  whenever  the  requisite  facts  exiil 
and  are  proved:  Kiddle  and  Bullard  on  Supplementary  Proceedings,  8d  ad.* 
OOw    A  Justioe  of  the  supreme  court  of  that  state  may  make  the  order  iiiili* 
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totiDg  any  of  these  proceedings  in  any  part  of  the  state,  and  all 
therein,  if  on  a  judgment  of  his  own  oonrt,  may  be  had  before  him  anywhere 
■I  the  state,  except  the  attendance  and  examination  of  the  party  proceeded  . 
against:  Id.  27;  Crouse  v.  Wheeler,  33  How.  Pr.  337;  Bingham  y.  Dubrow,  14 
Abb.  Pr.  251;  S.  C,  37  Barb.  24.  These  proceedings  are  carried  on  by  a 
judge  and  not  by  the  conrt.  The  court,  as  such,  has  no  power  to  cite  the 
defendant,  or  any  one  else,  to  appear,  nor  can  it  make  any  order  necessary  to 
be  made  in  the  course  of  the  proceedings:  Freeman  on  Executions,  sec.  397; 
MlUer  V.  Boatman,  15  How.  Pr.  10;  Biting  v.  Vandenburgh,  17  Id.  80.  A 
county  judge  acquires  jurisdiction  in  these  proceedings  when  an  affidavit  is 
presented  to  him,  alleging  the  recovery  of  a  judgment  before  a  justice  of  the 
peace  for  twenty-five  dollars  or  upwards,  the  filing  of  a  transcript  thereof  in 
the  county  clerk's  office,  the  issuance  of  an  execution  to  the  sheriff  of  the 
eoonty  where  the  debtor  resides,  and  its  return  unsatisfied  in  whole  or  in  part: 
People  V.  Oliver,  66  Barb.  670.  In  California  the  order  for  the  debtor  to  ap- 
pear and  answer  concerning  his  property  must  be  made  by  the  judge.  But 
if  the  debtor  is  cited  to  appear  because  he  is  alleged  to  have  property  which 
he  unjustly  refuses  to  apply  to  the  satisfaction  of  the  judgment^  the  order 
■lay  be  made  by  the  court  or  by  a  judge  thereof.  In  other  states  various 
provisions  are  made  on  this  subject:  See  Freeman  on  Executions,  sec.  397. 
The  voluntary  appearance  and  examination  of  a  debtor  cannot  give  jurisdio- 
tion,  where  the  facts  disclosed  by  the  affidavit  of  the  creditor  do  not  disclose 
a  case  within  the  statute:  Saekett  v.  Newton,  10  How.  Pr.  560;  De  Comeau  v. 
People,  7  Bobt.  498;  Carter  v.  Clarke,  7  Id.  490.  In  Wright  v.  Nostrand,  94 
K.  T.  31,  it  was  held  that  an  order  appointing  a  receiver  in  these  proceed- 
ings is  to  be  presumed  regular  until  annulled  in  a  direct  proceeding,  and  if  it 
recites  facts  giving  jurisdiction,  it  is  prima  fade  evidence  of  the  existence  of 
those  facts.  The  court  will  not  presume  loss  of  jurisdiction  from  the  omis- 
sion to  show  regular  adjournments  of  the  proceedings:  Id. 

Who  mat  iNanruTB.  —  In  New  York,  any  person  who  is  entitled  to  col- 
lect a  judgment^  in  whole  or  in  part,  in  his  own  name,  may  institute  these 
proceedings:  Kiddle  and  Bullard  on  Supplementary  Proceedings,  3d  ed.,  35. 
The  statutes  of  the  various  states  generally  provide  that  these  proceedings 
may  be  prosecuted  by  the  judgment  creditor.  Any  person,  therefore,  who 
answers  this  description  may  institute  the  proceeding.  In  New  York,  the 
assignee  of  a  judgment  may  institute  the  proceeding,  even  though  he  became 
such  assignee  after  the  execution  was  returned  unsatisfied:  Orr*B  Case,  2 
Abb.  Pr.  457;  Frederick  v.  Decker,  18  How.  Pr.  96;  Crill  v.  Koenmayer,  56  Id. 
276;  King  v.  Kirby,  28  Barb.  49;  Boae  v.  Cluasman^  3  Sand.  676.  Where,  at 
the  time  of  his  death,  a  judgment  creditor  was  entitled  to  institute  supple* 
mentary  proceedings,  his  personal  representative  may  institute  them  after 
his  death:  CoUier  v.  De  Bevere,  7  Hun,  61;  Pardee  v.  TUton,  20  Id.  76;  S.  0., 
68  How.  Pr.  476.  And  it  Ib  not  necessary  that  the  death  of  the  creditor  and 
the  appointment  of  his  personal  representative  should  appear  by  affidavit. 
These  facts  may  be  made  known  in  any  way  to  satisfy  the  judge  or  officer: 
CMUer  v.  De  Bevere,  eupra.  A  receiver  of  a  corporation  may  institute  these 
proceedings  in  the  name  of  the  corporation,  even  after  it  has  ceased  to  exist: 
Wright  v.  Noetrand,  94  N.  Y.  31.  An  attorney  who  has  a  lien  on  a  judg* 
ment  for  his  costs  and  fees  may  wi««*a-i**  these  proceedings  for  the  collection 
el  the  amount  of  his  lien:  Riddle  and  Bullard  on  Supplementary  Proceed- 
ings, 37.  In  Mississippi,  the  assignee  of  a  judgment  could  not  prosecute 
ptoceedings  supplementary  to  execution  in  his  own  name.  Yet  if  the  gar* 
nldiee  appeared  and  answered,  and  without  objection  allowed  judgment  to 
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t>6  taken  against  him,  it  was  held  that  snch  judgment  wonld  not  be  set  aside; 
McOiU  V.  Bcne^  13  Smedes  ft  K.  602.  Orediton  of  the  Jndgment  debtor  who 
are  not  parties  to  sttpplementary  proceedings  are  not  entitled  to  share  in  tin 
benefits  arising  from  the  proeeoation  Ihereof :  La  Fomdam  y.  8cmA  Under-' 
wnten,  79  N.  G.  614. 

Whxbe  Procxbbings  should  bb  Institutbd.  — Proceedings  snpplemental 
to  execution  should  be  instituted  in  the  county  where  the  judgment  debtor 
resides  or  has  a  place  of  business:  JtirgeMon  y.  HamSton,  6  Abb.  N.  C  149. 
An  order  in  such  proceedings  should  not  direct  the  proceedings  to  be  sent  to 
any  other  county  than  that  in  which  the  examination  is  had:  Pardee  r. 
TiUon^  68  How.  Pr.  476.  In  North  Osrolina  it  is  held  th&t  the  proceedings 
should  be  instituted  in  the  county  where  the  judgment  was  rendered,  but  the 
place  where  the  defendant  is  required  to  appear  and  answer  should  be  in  the 
county  of  his  residence:  Hasty  v.  Simpson,  TJ  K.  C.  69.  Where  the  judg- 
ment was  rendered  in  one  county  and  docketed  in  another,  the  proceedings 
should  be  instituted  in  the  county  in  which  the  judgment  was  rendered,  as 
the  action  is  pending  in  that  county  until  the  judgment  is  satisfied:  HtOeU- 
9on  Y.  SymoM,  67  Id.  166.  But  in  New  York,  the  proceedings  supplemental 
to  execution  may  be  prosecuted  before  a  justice  of  the  supreme  court  in  a 
district  other  than  that  in  which  the  action  was  tried  and  the  judgment  en- 
tered: Jaeobeon  y.  Doty  Plaster,  iSfg.  Co.,  32  Hun,  436.  In  Indiana  it  was 
held  that  where  the  judgment  debtor  resided  in  the  county  where  the  judg- 
ment was  obtained  and  the  proceedings  supplementary  to  execution  had,  a 
national  bank  situated  in  another  county  might  be  made  a  party,  and  re- 
quired to  answer  as  to  funds  of  the  defendant  held  by  it:  O'^rim  y.  Fkmden, 
41  Ind.  486. 

Within  What  Timb.  — These  proceedings  may  generally  be  taken  at  any 
time  within  the  lifetime  of  the  judgment:  Riddle  and  Bullard  on  Supple- 
mentary Proceedings,  3d  ed.,  76;  Freeman  on  Executions,  sec^  396;  Owen  y. 
Dupignac,  9  Abb.  Pr.  180;  Miller  y.  BoMrnan,  15  How.  Pr.  la  And  the  fact 
that,  after  the  proceedings  supplemental  to  execution  are  commenced,  the 
judgment  becomes  barred  by  the  statute  of  limitations,  does  not  bar  the  pro- 
ceedings: Coates  Y.  WUkea,  94  N.  C.  174. 

Facts  Nbcessaby  to  Authorizb  PBOCBBDiNa  to  Obtain  Disooybbt 
FBOM  Defendant.  — The  facts  necessary  to  authorise  this  proceeding  are^ 
the  entry  of  a  judgment,  the  issuance  of  an  execution  to  the  proper  county, 
and  its  return  wholly  or  in  part  unsatisfied.  The  issuance  and  return  of  the 
execution  are  indispensable:  Freeman  on  Executions,  sec.  399;  Chtmute  y. 
Martin,  25  HI.  63;  Kiaer  y.  Satoyer,  4  Kan.  503;  Otoen  y.  Dupignae,  9  Abb. 
Pr.  180;  SackeU  y.  NewUm,  10  How.  Pr.  560;  McKeUhan  y.  WaOoer,  66  N.  C. 
93;  HfOchison  y.  Synums,  67  Id.  156;  Edgarton  y.  Banna,  11  Ohio  St.  323;  In 
re  Remington,  7  Wis.  643;  Second  Ward  Bank  v,  Upmann,  12  Id.  499.  If, 
howcYer,  before  the  return  day  of  the  writ,  the  officer,  after  due  search  and 
inquiry,  becomes  satisfied  that  he  cannot  discoYer  any  property,  he  may 
return  the  writ  before  the  return  day,  and  such  return  will  sustain  the  pio- 
ceedings  supplemental  to  execution,  the  return  being  made  in  good  faith: 
lAmngstone  y.  Cleaoeland,  5  How.  Pr.  396;  Spencer  y.  Cuyler,  17  Id.  157;  S.  C, 
9  Abb.  Pr.  382;  Fenton  y.  Flagg,  24  How.  Pr.  499;  Tyler  y.  WTd^,  IS 
Abb.  Pr.  465;  Tyler  v.  Willis,  33  Barb.  327;  Second  Ward  Bank  y.  Upmamn, 
12  Wis.  499.  A  fraudulent  and  coUusiYe  return  may  be  set  aside  at  the 
instance  of  the  defendant:  Nagler.  James,  7  How.  Pr.  234;  PudneyY.  Orijiik, 
15  Id.  410;  S.  C,  6  Abb.  Pr.  211;  Spencer  y.  Cttyler,  17  How.  Pr.  157;  S.  C. 
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9  Abb.  Pr.  382.  Bat  aa  long  as  the  defendant  allows  the  retnm  to  stand,  he 
cannot  attack  it  in  the  sapplementary  proceeding:  Forhea  ▼.  WaUer,  25  N.  Y. 
430;  SpeHhig  v.  Levy,  10  Abb.  Pr.  426;  Freeman  on  Executions,  sec.  399. 
The  sheriff's  retnm  of  an  execution  unsatisfied  is  conclusiye  evidence  of  the 
ii|^t  of  the  judgment  creditor  to  an  order  for  the  examination  of  his  debtor, 
•ad  its  truth  or  falsity  cannot  be  inquired  into  in  proceedings  supplemental 
to  execution:  FlhU  y.  WM,  25  Minn.  263;  Sherman  t.  Carville,  73  Ind.  126. 
The  fact  that  an  aliaa  execution  has  been  issu^  and  not  returned,  does  not 
affect  the  plaintiff's  right  to  prosecute  supplemental  proceedings:  Farquhar' 
mm  V.  KbnbaUj  18  How.  Pr.  33;  S.  C,  0  Abb.  Pr.  385;  Seeky  v.  Garrison,  10 
Id.  460;  Oibmm  v.  Haggerty,  37  N.  T.  555;  S.  C,  97  Am.  Dec.  752.  An 
order  for  the  examinatifHi  of  the  judgment  debtor  may  be  made  upon  the  re- 
tmn  of  a  second  execution  unsatisfied,  although  issued  more  than  ten  years 
subsequent  to  the  return  of  the  first  execution:  Levy  v.  Kirby,  51  N.  Y. 
Super.  Ctb  69.  Supplemental  proceedings  may  be  commenced  before  the  sale 
of  property  levied  upon,  upon  an  affidavit  or  other  proof  of  its  insufficiency 
to  satisfy  the  judgment.  But  no  final  order  can  be  made  appropriating  the 
pmperty  discovered  to  the  satisfaction  of  the  debt  until  the  property  levied 
on  has  been  exhansted:  McKtUhan  v.  WaXker,  66  N.  C.  95.  The  New  York 
eode  does  not  justify  these  proceedings,  where  the  execution  has  not  been 
letumed,  because  the  sheriff  has  levied  upon  and  is  about  to  sell  real  prop- 
erty of  the  defendant:  Marx  v.  Spaulding,  35  Hun,  478.  In  alleging  the  re- 
tura  of  the  execution  unsatisfied,  it  is  not  enough  to  aver,  in  the  words  of 
the  statute,  that  it  was  returned  partly  unsatisfied,  but  the  amount  remain- 
ing unsatisfied  must  be  specified:  Douglass  v.  Maimer,  40  Id.  76. 

AmDAVTT.  —  The  facts  necessary  to  the  maintenance  of  the  proceeding 
are  generally  brought  to  the  knowledge  of  the  court  by  filing  an  affidavit. 
The  affidavit  may  be  made  by  the  plaintiff,  or  by  his  agent  or  attorney,  or  by 
aom§  other  person  who  is  acquainted  with  the  facts.  When  it  is  not  made 
by  the  plaintiff  himself,  it  must  show  that  he  who  makes  it  has  knowledge 
of  the  facts,  and  is  not  an  intermeddler,  but  is  acting  for  and  by  the  author- 
ity of  the  plaintiff:  Freeman  on  Executions,  sec  400;  Lindsay  v.  Sherman,  1 
Code  Rep.,  N.  S.,  25;  ffough  v.  KohUn,  1  Id.  232;  Hawes  v.  Barr,  7  Robt.  452. 
It  is  not  necessary  that  the  affidavit  should  show  that  the  defendant  has 
property  subject  to  the  execution:  Kay  v.  ViscJters,  9  Minn.  270;  Flint  v. 
WM,  25  Id.  263;  Herxfy  v.  Oibson,  10  Bosw.  591;  Hough  v.  EohUn,  1  Code 
Rep.,  N.  S.,  232;  Cmwoay  v.  ffitchins,  9  Barb.  378;  Lindsay  v.  Sherman,  1  Code 
Rep.,  N.  S.,  25;  S.  C,  5  How.  Pr.  308;  Hakh  v.  Weyhum,  8  How.  Pr.  163; 
contra:  fftOchison  v.  Symons,  67  K.  C.  156;  Jones  v.  LawUn,  1  Sand.  722.  It 
■hoold  show  the  amount  then  due  on  the  judgment.  But  a  failure  to  state 
this,  though  a  ground  for  vacating  the  order,  does  not  deprive  the  court  of 
jurisdiction:  Douglass  v.  Maimxr,  40  Hun,  75.  It  should  show  that  the 
debtor  has  property  which  he  unjustly  refuses  to  apply  towards  the  satisfac- 
tion of  the  judgment,  and  it  will  be  considered  defective  if  it  fails  to  show 
that  an  execution  was  issued  within  the  time  allowed  by  the  statute:  Eulson 
V.  Weld,  38  Id.  142.  An  affidavit  that  the  judgment  debtor  is  indebted  to 
the  plaintiff  in  a  sum  exceeding  ten  dollars,  to  wit,  one  hundred  dollars,  is 
sufficient  to  give  the  officer  jurisdiction  to  grant  an  order  of  examination: 
Davis  V.  Herrig,  65  How.  Pr.  290.  An  sx  parte  affidavit  of  the  judgment 
creditor  that  an  ezecntiGn  has  been  returned  unsatisfied  is  sufficient  proof  to 
anthorise  the  granting  of  the  order  of  examination:  Conway  v.  HUehinSt  9 
Barb.  378.  An  affidavit  which  states,  as  ground  for  the  examination,  "  thai 
as  deponant  is  informed  and  believes  the  said  defendant  has  property  whiob 
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-he  noJTutly  refases  to  apply  towards  the  satisfaotiaii  of  the  judgBeot,"  is  in- 
anfficient  to  authorize  the  grantmg  of  the  order.  It  ahonld  ghre  the  nama  of 
the  deponent's  informant,  with  his  means  of  knowledge,  and  deaeribe  the 
property,  and  also  allege  a  demand:  Manken  y.  Pope,  65  How.  Fr.  453.  The 
affidavit  most  show  that  the  property  which  is  sought  to  be  reached  in 
the  proceeding  exceeds  in  yalue  the  amonnt  exempt  by  law,  and  an  aviamient 
therein  that  the  property  "  is  not  exempt  by  law  '*  is  insufficient:  AbM  v. 
Riddle,  75  lad.  345.  Under  the  California  code,  it  is  held  that  after  an  exe- 
•Gution  has  been  returned  unsatisfied,  the  judgment  creditor  is  entitled  to  an 
order  directing  the  judgment  debtor  to  appear  and  answer  concerning  his 
-property,  without  making  any  affidavit  therefor:  ColUna  y.  Anffell,  72  Cal. 
613.  And  such  an  order  is  not  void,  because  the  affidavit  of  the  judgment 
creditor  upon  which  rt  was  issued  was  not  filed  until  the  filing  of  tiie  report 
of  the  referee,  if  the  debtor,  after  being  served  with  the  affidavit  and  order, 
appears  before  the  referee  and  submits  to  examination  without  objection:  Id. 
The  affidavit  is  not  defective  in  omitting  to  state  the  nature  of  tho  relief 
aonght:  Knight  v.  Nath,  22  Minn.  452.  But  it  should  state  the  names  of  th« 
parties  to  the  judgment,  the  amount  thereof,  the  court  in  which  it  was  ren- 
dered, the  date  of  its  rendition,  the  court  or  officer  with  whom  the  judgment 
roll  is  filed,  that  execution  was  issued  to  the  proper  county,  and  that  it  haa 
been  returned  wholly  or  in  part  unsatisfied:  Freeman  on  Execntioas^  sea 
400;  HinsdcUe  v.  Sinclair,  83  N.  C.  338.  Defects  in  the  affidavit  cannot  be 
taken  advantage  of  in  collateral  proceedings:  Cooman  ▼.  Board  qf  Sdueaiiom 
qf  JRoehegier,  37  Hun,  96. 

Ordbb  to  Appkab.  — Where  the  statute  does  not  require  a  copy  of  the 
affidavit  to  be  served  with  the  order,  it  is  better  to  recite  briefly  in  the  order 
the  facts  stated  in  the  affidavit^  although  this  has  been  held  to  be  unnoeoa 
aary:  People  v.  OUver,  66  Barb.  570;  contra:  Day  v.  Broautn,  6  Abb.  N.  €L 
'312.  If  the  order  undertakes  to  recite  the  facts  conferring  jurisdictjpfn,  it 
must  recite  them  correctly,  or  else  it  will  be  dismissed  if  the  objection  ba 
seasonably  taken:  Riddle  and  Bullard  on  Supplementary  Proceedings,  Sded.* 
^;  Hatch  V.  Weybum,  8  How.  Pr.  163;  Hulaaner  v.  Wiles,  11  Id.  446.  The 
order  should  command  the  defendant  to  appear  before  the  judge  or  referee^ 
and  name  the  time  and  place  when  and  where  he  is  bound  to  appear.  If  it 
fails  to  state  the  time  or  place,  or  is  made  returnable  on  Sunday,  it  is  void, 
and  may  be  disregarded:  Freeman  on  Executions,  sec.  401;  Riddle  and  Bal> 
lard  on  Supplementary  Proceedings,  100;  Kelty  v.  Dalif,  31  How.  Pr.  96; 
Arc^  Ins,  Co,  v.  Bicks,  7  Abb.  Pr.  204;  Gould  v.  Spencer,  6  Paige,  641. 
Under  the  New  York  code,  the  order  must  be  made  by  the  judge,  and  not 
'hy  the  court:  Douglass  ▼.  Mourner,  40  Hun,  75.  In  most  of  the  states  tiia 
debtor  cannot  be  required  to  appear  before  any  judge  or  court  out  of  tba 
oounty  in  which  he  resides,  or  has  a  place  of  business:  ffersenkeim  v.  Hooker^ 
I  Duer,  594;  Wilson  v.  Andrews,  9  How.  Pr.  39;  Freeman  on  Bxeeatftom^ 
sec  401.  The  order  may  also  restrain  the  defendant  from  making  any  trans- 
-fer  of  his  property:  People  v.  Kingsland,  3  Abb.  App.  626;  D^osU  BatJt  t. 
Wiekham,  44  How.  Pr.  421. 

Sbbvioe  of  Ordeb  should  be  made  upon  the  defendant  penooallj  by 
exhibiting  the  original,  and  delivering  a  oopy  thereof  to  him:  People  ▼.  JETsri* 
bmri,  5  How.  Pr.  446;  Billings  v.  Carver,  54  Barb.  40.  Service  of  the  order 
not  made  until  after  the  time  specified  for  the  appearance  of  the  defendant 
is  void:  Henderson  v.  Stone,  40  How.  Pr.  333;  Riddle  and  Bullard  ma  Suppla- 
nantary  Proceedings,  3d  ed.,  103.  Where  an  order  to  wppenr  before  arefec«a 
served  on  the  defendant  without  the  seal  of  the  court  having  been  affiiDsd 
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to  the  clerk's  oertiflcate,  this  was  held  to  be  no  grcmiid  for  dismisdng  the 
proceeding.  And  it  was  held  that^  after  the  appearance  and  examinatiGn  of 
the  debtor,  he  coold  not  object  to  the  service  on  that  ground:  DQUng  y.  Foi- 
ier,  21  S.  C.  334. 

Appbabahcs.  —  A  debtor  snnunoned  to  appear  and  answer  concerning  his 
property  mnst  wait  a  reasonable  time,  say  one  hoar,  if  the  judge  or  officer 
does  not  appear  at  the  time  mentioned  in  the  order.  He  is  not  at  liberty  to 
go  away  at  once:  ReyfioldB  v.  McBihone,  20  How.  Pr.  454.  Where  the  debtor 
fails  to  appear,  the  judgment  creditor  may  continue  that  proceeding,  or  he 
may  institute  a  new  one:  Sehanek  ▼.  Cimooer,  56  Id.  437.  The  proceedings 
do  not  abate  by  the  failure  of  either  or  both  of  the  parties  to  appear  on  the 
day  to  which  tiiey  have  been  adjourned:  Undenoood  t.  StUciUfe,  10  Hun,  453. 
But  it  seems  tha^  unless  adjournments  are  made  by  the  judge  or  referee,  the 
jurisdiction  terminates,  and  the  examination  cannot  be  renewed  at  a  future 
time:  Mown  ▼.  Lee,  23  How.  Pr.  466;  Amnudon  ▼.  WoleoU,  16  Abb.  Pr.  314; 
Squire  v.  Toung,  1  Boew.  690;  Hawee  ▼.  Barr,  7  Bobt.  453;  CaHer  ▼.  Olarhe^ 
7  Id.  490. 

Examination.  — The  judgment  ereditor  may  examine  his  debtor  only,  or 
iie  may  examine  witnesses  without  examining  the  debtor:  Oravee  y.  Ldke^ 
12  How.  Pr.  33.  Witnesses  may  be  compelled  to  appear  by  the  service  of  a 
cubpOBna  issued  out  of  the  court  where  the  judgment  was  rendered,  or  by  the 
service  of  an  order  made  by  the  officer  before  whom  the  examination  is  had. 
If  a  witness  appears  for  examination,  he  may  be  compelled  to  answer  all 
proper  questions  propounded  to  him,  whether  h^was  regularly  subpcanaed 
or  not:  People  v.  Jfonrfon,  18  Abb.  Pr.  257;  Freeman  on  Executions,  sec  404. 
The  provisions  of  the  code  were  intended  to  give  to  the  creditor  complete 
authority  for  a  full  and  searching  examination  of  the  debtor  for  the  purpose 
of  ascertaining  particularly  the  amount  and  condition,  as  well  as  of  the  dis- 
position which  the  debtor  has  made,  or  has  attempted  to  make,  of  his  prop- 
erty: FaHfee  v.  WiUard,  87  How.  Pr.  193;  S.  C,  54  Barb.  520;  8an4fin-d  v. 
Ccarr,  2  Abb.  Pr.  462.  The  provisions  authorizing  such  examination  were  en- 
acted to  give  a  more  full  examination  than  could  be  obtained  without  them: 
KeUeif  V.  Dutadmry,  2  Abb.  N.  C.  363;  S.  C,  52  How.  Pr.  281.  If  it  is 
claimed  that  a  question  cannot  be  answered  by  a  witness  without  criminat- 
ing himself,  the  judge  has  the  right  to  determine  whether  or  not  his  answer 
is  likely  to  have  that  effect,  and  to  compel  him  to  answer  if  he  believes  that 
it  cannot  have  such  effect:  Forbes  v.  Willard,  37  How.  Pr.  193;  S.  C,  54  Barb. 
^SSO.  The  creditor  may  investigate  any  allied  transfer  of  the  debtor's  prop- 
erty, and  may  compel  all  the  witnesses  to  the  transaction  to  disclose  all  the 
Aurts  within  their  knowledge  going  to  show  its  real  nature  and  purpose:  Ciapp 
w.  LcUkrop,  23  How.  Pr.  423;  Scmcfford  v.  Carr,  2  Abb.  Pr.  462;  WiUkuna  v. 
"CarroQ,  2  Hilt.  438.  The  order  and  scope  of  the  examination  of  a  judgment 
debtor  are  largely  in  the  discretion  of  the  judge  or  officer  before  whom  it  is 
conducted,  and  the  appellate  court  will  not  interfere,  unless  it  clearly  appears 
that  there  has  been  an  abuse  of  discretion  in  requiring  the  debtor  to  answer 
improper  interrogatories:  Ckoekmd  v.  Bumham,  60  Wis.  16;  HeUbroimer  v. 
Levif,  64  Id.  676.  The  Judgment  creditor  is  not  restricted,  in  a  case  where  it 
appears  that  an  assignment  has  been  made  by  the  debtor  for  the  benefit  d 
Jus  creditors,  to  inquiries  concerning  property  acquired  since  the  assignment. 
And  the  fact  that  he  may  have  to  bring  an  action  in  another  forum  does  not 
affect  his  right:  Schneider  v.  Airman,  16  Abb.  N.  G.  312;  Seligmmn  v.  WaOach, 
16  Id.  317.  It  is  no  objection  to  proceeding  in  the  examination  of  the  jndg- 
«Mnt  debtor  that,  alter  the  return  of  the  execution  unsatisfied,  another  ex^ 
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eation  has  beea  issned  and  levied  on  personal  property,  unless  it  Is  dear  tLat 
•neb  levy  will  be  effectual  to  satisfy  the  judgment:  Scile  r.  Lawmm,  4  Sand. 
718.  Ill  health,  or  extreme  mental  ezeitement^  is  a  good  groond  for  postpon- 
ing the  examination  of  the  debtor:  Mamm  v.  Zee,  23  How.  Pr.  466u  The  eri* 
denoe  should  all  be  taken  down  in  writing:  Ooata  ▼.  Wiihe»,  92  N.  GL  876. 

Skord  Examinatior. — The  judgment  debtor  on^t  not  to  be  biiro^fMi 
by  successive  examinations,  unless  there  is  good  cause  shown  therefor. 
Where  he  has  been  once  fully  examined  and  the  proceeding  is  terminated, 
the  matter  is  rea  judieata,  and  a  new  examination  can  only  be  had  upon 
showing,  by  affidavit  or  otherwise,  that»  since  the  former  oTmmTn^^^  }^ 
has  acquired  property  in  respect  to  which  the  creditor  has  a  right  to  «»'«>^»«iw 
him,  or  that  some  new  facts  hare  since  oome  to  the  knowledge  of  the  mor- 
ing  party,  whose  existenoe  justify  the  granting  of  a  new  order:  Carier  ▼. 
Clarke,  7  Robt  43;  Orr^$  Case,  2  Abb.  Pr.  457;  Jur^^auon  ▼.  gtiiwi'Min,  S 
Abb.  N.  0.  149;  Irurin  y.  Chamber*,  40  K.  T.  Super.  Ct.  432;  RaUmge  t.  Pir- 
fnofi,  49  Id.  307;  Qaylcrd  ▼.  /ones,  7  Hun,  480;  Comoxm  y.  McAmdrew,  20  Id. 
46;  Qrwui  Bank  y.  Bayamd,  21  Id.  203;  Clarke  r.  L<mdrigam^  40  N.  J.  L. 
810. 

Ordbr  avtsb  EzAxm ATtoH.  —  If  the  examination  of  the  judgment  debtor 
discloses  the  fact  that  he  has  in  his  possession,  or  under  his  control,  propeily 
subject  to  execution,  he  may  be  ordered  to  apply  it  to  the  satisfaction  of  the 
judgment:  Freeman  on  Executions,  sec.  405;  PeapU  v.  King^  9  How.  Pr.  97. 
But  such  an  order  will  not  be  made,  unless  it  is  clear  that  the  defendant  is  in 
a  position  to  obey  it:  SamSJwd  v.  Moshkr,  13  Id.  137;  Hud  ▼.  MeMahon,  10 
Abb.  Pr.  103;  Ptiere  y.  Kerr,  22  How.  Pr.  3;  Joyce  y.  BoBnrook,  2  Hflt.  94; 
Locke  Y.  Mabbett,  3  Abb.  App.  68.  In  Spang  y.  Jiobmmm,  24  W.  Va.  327,  is 
was  held  that,  under  the  West  Virginia  code,  a  commissioner  cannot  compel 
a  judgment  debtor  to  execute  an  assignment  of  his  choee  in  action  to  satisfy 
the  creditor's  judgment.  But  in  CoUina  y.  AngeH,  72  CaL  513,  it  was  heAd 
that  an  order  directing  a  judgment  debtor  to  assign  all  his  right,  tiUe,  and 
interest  in  a  United  States  patent  could  not  be  assailed  on  the  ground  tiiat 
it  did  not  appear  that  he  had  any  property  therein,  when  the  OYidenoe  on 
that  point  was  conflicting. 

These  proceedings  are  not  well  adapted  to  litigate  conflicting  claims  to 
property,  nor  to  determine  disputed  questions  of  fact.  Where  there  are  con- 
flicting claims  made  in  good  faith,  the  court  will  seldom  order  a  ddiveiy  of 
the  property,  but  will  appoint  a  receiver,  and  leave  the  parties  to  litigate 
their  rights  in  another  form  of  action:  Stewart  v.  Foiter,  1  Hilt.  505;  Ak^ 
ander  v.  Richardson,  7  Bobt.  63;  Barnard  v.  Kobbe,  3  Daly,  373;  People  v. 
King,  9  How.  Pr.  97;  Oaeper  v.  Bennett,  12  Id.  301;  Coming  v.  Tooker,  6  Id. 
16;  TeUer  v.  Randall,  26  Id.  154;  Crotue  v.  Whipple,  34  Id.  333;  aapp  v. 
Lathrop,  23  Id.  423;  Goodyear  v.  Beite,  7  Id.  187;  Rodman  v.  fftmry,  17  N.  T. 
482;  West  Side  Bank  v.  Pugsley,  47  Id.  368;  Locke  v.  Mabbett,  3  Abb.  App.  68; 
CoUon  V.  Bigelow,  41  K.  J.  L.  266;  Coates  v.  WUkes,  92  K.  C.  376;  Hagerman 
v.  Tong  Lee,  12  Nev.  331. 

Whsrb  Dbbtor  has  Known  Pbofistt  Which  Hx  Unjustlt  RvrosBs 
TO  Apflt  towards  the  satisfaction  of  a  judgment  against  him,  the  judgment 
creditor  is  entitled  to  compel  his  appearance  and  examination.  And  if  it 
appears  that  the  defendant  is  about  to  abscond,  an  order  may  be  made  for 
his  arrest.  In  this  case  the  affidavit  must  state  that  the  defendant  has  spe- 
cific property  which  he  unjustly  refuses  to  apply  to  the  satisfaction  of  th« 
judgment:  Freeman  on  Executions,  sec.  406;  JkuuUatel  v.  Kronaiberger,  39 
Ind.  405;  MUckeUr.  Bray,  106  Id.  265;  SmUhT,  Weeks,  60  Wis.  94;  flfpcor^. 
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Wardell,  I  N.  T.  151;  Drigga  v.  Smith,  47  How.  Fir.  215;  Riddle  and  Bollard 
on  Supplementary  Proceedings,  3d  ed..  111.  It  most  also  be  shown  that  a 
proper  demand  has  been  made  upon  the  debtor  to  thus  apply  his  property  by 
some  one  who  bad  a  right  to  make  the  demand:  Hall  t.  Kellogg,  12  N.  Y.  331; 
Hutaon  ▼.  Weld,  38  Hun,  142. 

Pboceedino  aoainst  Third  Person.  —  Prooctodings  against  a  third  person 
indebted  to  the  judgment  debtor  are  independent  of  those  against  the  judg- 
ment debtor  himself,  and  may  be  had  without  the  latter,  and  without  notice 
to  him:  Hexier  ▼.  Cl^ord,  6  Col.  168;  Q&mm  v.  Haggerty,  37  N.  T.  S56;  a  C, 
97  Am.  Dec.  752.  An  affidavit  must  be  filed  on  behalf  of  the  plaintiff  in  this 
proceeding:  Mason  v.  WesUm,  29  Ind.  561.  An  affidavit  that  the  person 
whose  examination  is  desired  has  property  of  the  judgment  debtor  in  his 
hands,  or  is  indebted  to  him,  as  the  deponent  is  advised  and  believes,  is  suffi- 
cient to  confer  jurisdiction  upon  the  judge  to  grant  the  order:  MUUrv,  Ad- 
amg,  52  N.  Y.  409.  If  the  affidavit  alleges  that  the  person  whose  examination 
is  sought  has  property  of  the  judgment  debtor,  it  need  not  state  the  value  of 
such  property:  Brett  v.  Browne,  1  Abb.  Pr.,  N.  S.,  155;  Miller  v.  Adams,  52 
N.  Y.  409. 

A  non-resident  of  a  state  who  comes  into  it,  even  for  a  temporary  purpose, 
may  be  garnished  there  if  he  have  property  of  the  def endant^  or  owe  him  a 
debt:  King  v.  Holmes,  27  N.  H.  266;  Young  v.  Ross,  31  Id.  201;  Eaton  v. 
Badger,  33  Id.  228.  But  in  all  other  cases  no  one  can  be  summoned  as  a  gar- 
nishee, unless  he  resides  within  the  jurisdiction  of  the  court  which  summons 
him:  Oreen  v.  Farmers*  de  C.  Bank,  25  Conn.  452;  Jones  v.  Winehester,  6  N.  H. 
497;  Tingleg  v.  Bateman,  10  Mass.  343;  Hart  v.  Anthony,  15  Pick.  445;  Nye 
V.  lAseombe,  21  Id.  263;  Lov^oy  v.  Ad)e€,  33  Me.  414;  8.  C,  54  Am.  Dec  630; 
Cobmbus  V.  EaUm,  35  Id.  391;  Baxter  v.  Vincent,  6  Vt.  614;  BaUs  v.  New 
Orleans  etc  /?.  B.  Co.,  4  Abb.  Pr.  72;  WUleU  v.  Equitable  Ins.  Co.,  10  Id.  193; 
Samfer  v.  Tlumpson,  24  K.  H.  510;  Miller  v.  Hooe,  2  Cranch  C.  C.  622. 

A  New  York' court  cannot  compel  a  debtor  to  go  out  of  the  state  and  bring 
to  it  property  which  he  owns  in  another  state:  Buchanan  v.  Hunt,  98  K.  Y. 
660,  reversing  33  Hun,  329.  But  service  of  an  order  for  a  discovery  may  be 
made  beyond  the  jurisdiction  of  the  state:  Seyfert  v.  Edison,  41  N.  J.  L.  428. 
A  New  York  court  will  not  order  a  receiver  appointed  by  a  court  in  New 
Jersey  to  pay  over  money  in  his  hands  belonging  to  the  judgment  debtor: 
Smith  V.  McNamara,  15  Hun,  447.  A  non-resident  of  New  York,  who  has 
no  place  of  business  there,  can  only  be  examined  in  the  county  in  which  the 
judgment  roU  was  filed:  Anway  v.  David,  9  Id.  296.  Where  a  third  person 
is  to  be  made  liable  for  property  of  the  judgment  debtor  alleged  to  be  in  his 
hands,  it  is  indispensable  that  the  party  so  sought  to  be  charged  should  be 
summoned  and  examined,  before  any  order  can  be  made  for  the  surrender  of 
such  property:  Hathaway  v.  Brady,  26  Cal.  581;  Codfield  v.  Tourres,  24  La. 
Ann.  168;  Jtfferies  v.  Haxnit,  38  Miss.  97;  Roy  v.  Heard,  38  Id.  544;  MUcheU 
V.  Oreenwald,  43  Id.  167;  Moore  v.  Coates,  43  Id.  225;  King  v.  Tuska,  1  Duer, 
635.  Corporations  are  not,  in  New  York,  liable  to  proceedings  supplemental 
to  execution:  Hinds  v.  Canandaigna  etc,  R,  R.  Co.,  10  How.  Pr.  487;  Ham^ 
mond  V.  Hudson  R.  /.  etc  Co.,  11  Id.  29;  Sherwood  v.  B^ff<ao  etc  R.  R.  Co., 
12  Id.  136;  Riddle  and  BuUard  on  Supplementary  Proceedings,  3d  ed.,  42. 
But  in  most  of  the  states  corporations  may  be  summoned  and  charged  the 
same  as  natoral  persons:  Freeman  on  Executions,  sec  410;  Knox  v.  Protection 
Ins.  Co.,  9  Conn.  430;  S.  C,  25  Am.  Dec  33;  Tomphns  v.  Floyd  Co.  A.  d 
M.  Ass'n,  19  Ind.  197;  Toledo  etc  R"y  Co.  v.  Howes,  68  Id.  458;  Taylor  v. 
Bmrlington  €tc  R.  R.  Co.,  5  lowa^  114;  Wales  v.  Muscatine,  4  Id.  302;  Burton 
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T.  District  TowntMp,  11  Id.  166;  Baifd  v.  C%e«ipeafo  etc  Co,,  17  Md.  195; 
8.  C,  79  Am.  Dee.  646;  8t,  Loms  P.  /.  Co.  v.  Cohen,  9  Ma  416;  Bdtimart  k 
O.  R.  R,  Co,  y.  OaUaJme,  12  Grati.  655;  &  a,  66  Am.  Dec.  254;  Eu^  t. 
OrtgonUMn  Ry  Co,,  11  Or.  158;  Kmght  y.  KaA,  22  Minn.  452;  La  Fomlam 
y.  Southern  UndenorUert,  79  N.  C.  514. 

Some  easee  hold  that  a  foreign  corporation  can  in  no  case  be  held  as  gir^ 
niahees:  Dar{forth  v.  Penny,  3  Met.  564;  Oold  y.  Hfrnmaotuc  R.  R,Co,,\ 
Gray,  424;  Brwiford  y.  MUU,  5  R.  I.  993;  SmUh  y.  Boston  etc  R.  R.  Co.,  3S 
N.  H.  337;  Freeman  on  ExeoationB,  eeo.  410.  Bat  it  ia  generally  held  that 
where  foreign  ooEporationa  carry  on  buainesa  in  a  state,  and  haye  sgents 
therein,  they  may  be  garnished:  Seiina  etc  R,  R,  Co.  y.  l^yaon,  48  Ga.  3S2; 
McAlister  y.  Pennsylvania  Ins.  Co.,  28  Mo.  214;  Jones  y.  New  York  dfE.RR. 
Co.,  1  Grant  Caa.  457;  Fithian  y.  Hew  TaHt  Jt  B.  R.  R.  Co.,  31  P^  8i  114; 
Brauser  r.  New  England  P.  1.  Co.,  21  Wis.  506;  Freeman  on  Exeoatioiis,  sea 
410.  And  a  corporation  existing  in  two  statoe  ia  regarded  aa  a  resident  ei 
both:  Baltimore  Jk  0.  R.  R.  Co.  r.  OaUakne,  12  Gratt  655;  S.  C,  65  Am. 
Deo.  254;  Smith  y.  Boston  etc.  R.  R.  Co.,  83  N.  H.  837;  Freeman  on  Exece- 
tiona,  sec  410. 

The  aeryice  of  a  ganuahment^  or  of  a  notice  to  eppear  in  snpplementsl  pre* 
oeedings,  fixes  the  liability  of  the  garnishee  or  person  notified  from  the  tine 
of  snch  senrice.  And  some  caaea  hold  that  a  lien  is  created  by  the  seryiee  d 
the  notice  to  appear:  XyncA  y.  Johnson,  48  N.  T.  27;  Warfidd  y.  0Baip6efl; 
88  Ala.  527;  S.  C,  82  Am.  Dec.  724;  KeOogg  y.  ObOer,  47  "TTvs.  649;  Vws 
Banky.  Union  Bank,  60hioSt.  254;  BnOerv.  J^ray,  12Ind.  504;  Oraydtm 
y.  Barlow,  15  Id.  197;  WUder  y.  Weatherhead,  82  Vt.  765;  StaU  y.  Idnaueaser, 
8  Head,  51;  BiUings  y.  Stewart,  4  Dem.  265;  Depo^  Bank  y.  WidAam,  44 
How.  Pr.  421. 

Pbopertt  Subjsot  to  Gabhibhmxnt.  — Property  pledged,  and  on  whidi 
the  party  has  a  lien,  is  not  subject  to  attachment:  Pioquet  y.  8w^  4  Mas.  443L 
Articles  exempt  from  execution  csanot  be  taken:  Stanieis  y.  Raymond,  4 
Cash.  314.  In  Alaliama,  garnishment  only  lies  to  anbject  those  demands  for 
which  the  judgment  debtor  could  maintain  debt  or  indebitatus  assmmprit:  Ltm- 
die  y.  Bradford,  26  Ala.  512;  Cook  y.  WatthoB,  20  Id.  834.  Wages  of  over- 
seers, derks,  or  other  persons  paid  by  the  week  or  month,  cannot  be 
garnished  in  proceedings  supplemental  to  execution:  Caraker  y.  Mathews,  S5 
Ga.  571;  Butler  v,  Clark,  46  Id.  466;  Chf^wmv.  SoMSsy,  51  Id.  516.  Ssl- 
aries  of  officers  of  the  state  or  of  municipal  corporations  cannot  be  readied: 
WaUace  y.  Lawyer,  54  Ind.  501;  S.  0.,  23  Am.  Rep.  661;  Swepoon  y.  Twmer, 
76  N.  G.  115;  RoeUer  y.  Ames,  83  Minn.  132.  The  equitable  interest  of  a 
partnership,  under  a  contract  to  conyey  land  to  the  firm,  cannot  be  reached 
for  partnership  creditors:  MeCaskUl  y.  Lancashire,  83  N.  0.  893.  Hie  choses 
in  action  of  the  judgment  debtor  can  only  be  reached  in  Indiana  by  pioeeed- 
ings  supplemental  to  execution:  Keightley  y.  Wfiils,  27  Ind.  384;  Fowler  y. 
Oriffin,  83  Id.  297.  The  interest  of  a  judgment  debtor  in  real  estate  in  hie 
possession,  under  a  contract  of  purohaae,  may  be  applied  in  satisfactioo  ef 
the  judgment:  Pigg  y.  Snook,  9  Id.  202.  Property  on  which  there  is  a  liea 
cannot  be  taken  without  discharging  the  lien:  Nathan  y.  Oiks,  5  Tkont  558; 
Sndih  y.  Clarke,  9  Iowa,  241;  Ehrkman  y.  Hamilton,  9  Mart  297.  Property 
oyer  which  the  debtor  has  lost  his  control  cannot  be  taken:  OUser  y.  Lakt,. 
8La.  Ann.  78;  Bumside r.  McGnley,  12 Id.  505;  Armor  y.  Coekbwn,  A  Msit^ 
N.  S.,  667.  In  Oalifomia,  a  judgment  in  fayor  of  the  judgment  dditor  may 
be  reached  and  applied:  Adams  y.  Haekett,  7  CaL  187. 

Only  demands  existing  at  the  time  d  the  service  of  notice  are  held:  Nsnit 
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r.  BmrffoyM,  4  CaL  409;  Bean  v.  MimMppi  Unhn  Bank,  6  Bob.  (Ia.)  333;. 
Board  qf  Bdmsatitm  ▼.  Scomlle,  13  Kul  17;  Tyler  ▼.  Winahw,  46  Me.  348; 
il2fej»  ▼.  Hall,  5  Met.  263;  BradaeU  ▼.  ^ftOe,  7  Id.  335;  Otbome  ▼.  /oitlafi,  a 
Gray,  277;  Hadky  ▼.  Peabody,  13  Id.  200;  i^oM  ▼.  Chiey  2  Minn.  310;  Doem' 
paH  V.  Suxiii,  0  Humph.  186;  ffc^ey  y.  IfsUer,  6  Gratt.  454;  Wood  ▼.  ITaO^ 
24  Wis.  647;  Sands  y.  BoberiSj  8  Abb.  P^.  343;  Oerregani  y.  Wkeehmrighi,  ft 
Abb.  Pr.,  K.  S.,  264;  OUon  y.  SouOwell,  13  Barb.  335. 

AXBWSR  OF  GAR5XSHSB.  —  SoDw  anthorities  hold  that  the  anawer  of  the- 
gamiahee  mnat  be  accepted  aa  trae:  Lamb  y.  FrcntUn  M.  Co.^  18  Me.  187; 
WkHmoM  y.  HwO^  4  Maaa.  272;  Barher  y.  Tchor^  4  Id.  81;  K^y  y.  Boumum^ 
12  Pick.  883;  J7a«oe»  y.  LangUm,  8  Id.  67;  NeweU  y.  ^&itr,  7  Mich.  103;. 
nomof  y.  Spragmet  12  Id.  120;  Moore  y.  &reen,  4  Hninph.  299;  Brown  y. 
8iaie»  7  Id.  112;  ChOdresa  y.  Diektna,  8  Terg.  113;  Oomwr  y.  Jab^  3  .Head» 
418.     The  more  generally  accepted  ^bctrine,  howeyer,  ia,  that  the  answer  i» 
only  to  be  taken  aa  prima  fade  tme,  and  that  it  may  be  oontroyerted  and 
diaproyed:  Mown  y.  ifcCamp6«24  2  Ark.  606;  BriU  y.  Bradehaio,  18  Id.  630; 
People  y.  Johneon,  15  HL  342;  BanHn  y.  SimomU,  27  Id.  352;  WWtebni  y. 
Ht^ner,  52  Id.  222;  TVidtt  y.  Or^n,  61  Id.  26;  Tofftio  etc  Ity  Co.  y.  J7oioaw 
68  Ind.  458;  Bipua  y.  Deer,  106  Id.  135;  Colefiian  y.  Fennhnore,  16  La.  Ann. 
253;  Bomet  y.  Waykmd,  14  Id.  791;  T^lbmat  y.  iSterpu,  32  Miss.  261;   FFiV- 
fioma  y.  Jones,  42  Id.  270;  Davis  y.  iTnopp,  8  Mo.  657;  HoUon  y.  i9.  P.  B.  B, 
Co,,  50  Id.  151;  J^eM  y.  Shorb,  7  Pa.  St.  231;  EUison  y.  Tbiftfe,  26  Tex.  283; 
Btek  y.  CoU,  16  Wia.  95. 

SuBPKMfaoN  OF  iNTUtsarr.  —  Where  money  ia  garnished  under  an  attach- 
ment»  the  garnishee,  if  free  from  faulty  will  not  be  charged  with  interest  oir 
the  credit  or  money  which  is  attached  in  his  hands:  Freeman  on  Executions^ 
•ec  413;  Qeor^pa  Ins,  Co,  y.  OUoer,  1  Ga.  38;  Moore  y.  Lowery,  25  Iowa» 
836;  S.  C,  95  Am.  Dec.  790;  Stevens  y.  Owathfmy,  9  Mo.  628;  Swamaeot  M, 
Co.  y.  Partridge,  25  N.  H.  369;  Blair  y.  Porter,  18  N.  J.  Eq.  267;  Irwin  y. 
PUtobtirg  etc,  B.  B.  Co,,  43  Pa.  St.  488;  Fiisgerald  y.  CaldweU,  2  Dall.  215» 
WiOmg  y.  Consequa,  Pet.  C.  C.  301. 

Dbfchsbs  AyAiLABLB  TO  Gabnibhbb.  —  It  ia  weU  aettled  that  a  gamisheo 
eaanot  object  to  mere  errora  in  the  proceedinga  antecedent  to  the  judgmenl 
Ilieae  errors  can  be  ayailed  of  by  the  defendant  only:  Freeman  on  Execatiooa^ 
■eo.  416;  Cfmm  y.  Howell,  35  Ala.  144;  S.  C,  62  Am.  Dec  786;  BolUngswortk 
y.  Hancmomd,  SO  Id.  668;  CoU  y.  Haven,  30  Conn.  190;  S.  0.,  69  Am.  Deo. 
244;  MaOyewy  y.  CfaUoway,  12  Smedes  ft  M.  475;  SL  Louis  P.  /.  Co,  y.  Cohen, 
9  Hou  421;  Ledertr  r,  Ekreitfeld,  49  How.  Pr.  408;  People  v.  OUver,  66  BarK 
670;  i^osfer  y.  ^oiies,  1  McCord,  116;  Cambef/ord  y.  HaO,  3  Id.  345;  Doug- 
loat  y.  Brown,  37  Tex.  528.  But  if  the  judgment  be  yoid,  the  garnishee  will 
Boi  be  protected  by  any  payment  he  make  under  it.  He  ia  therefore  bound 
to  avail  himaelf  of  that  defect  in  order  to  protect  himself,  whether  the  de- 
feofdant  ol^ecta  or  not:  Pferoe  y.  Carlion,  12  HI.  358;  S.  0,,  54  Am.  Dec.  405; 
Berry  y.  Anderson,  2  How.  (Miaa.)  649;  Ford  y.  Hurd,  4  Smedes  ft  M.  683. 

Aa  a  general  mle,  any  defenae  which  the  garnishee  could  set  up  against  the 
judgment  debtor  he  may  set  up  in  resisting  the  claim  of  the  attaching  credi- 
tor:  Firebamgh  V,  Stone,  36  Ma  111;  Myers  y.  BaltoeU,  37  Pa.  St.  491;  Ilarun 
y.  Bmermm,  9  Pick.  144;  BenUm  y.  Ltndell,  10  Mo.  557;  HinkU  y.  Currin,  2 
Humph.  137;  Smyth  y.  Bipky,  33  Conn.  306;  Spring  y.  Ayer,  23  Vt.  516; 
Oleason  y.  Oage,  2  Allen,  410;  Howard  y.  Crav^ford,  21  Tex.  399.  The  gar- 
Diahee  may  set  up  in  defense  that  the  property  is  exempt  from  execution,  al- 
tbooi^  the  judgment  debtor  makes  no  auch  claim.    And  it  is  safest  for  hin» 
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to  set  up  BQch  dirfanae,  if  he  can,  inorder  tosaTohimidlf  frmnfataieliabilitT: 
Freeman  on  BzeentionB,  sec.  416;  Carahar  ▼.  Matkeum,  25  Ga^  571;  Lock  ▼. 
Johnmm,  36  Me.  464;  WaUaee  r.  Lawyer,  64  Ind.  601;  S.  0.»  23  Am.  Bep. 
661;  Davofpari  y.  iffisoji,  9  Humph.  186;  Clark  ▼.  iiwrifl;  31  Vi.  512;  ITm- 
tf«:^  V.  AfOiMittte  etc  Ry  Co.,  29  Wis.  589. 

SaT-<Mrr.  — It  is  a  general  rale  that  the  gamiahee  may  ofiEbet  against  the 
claim  of  the  judgment  creditor  whatever  demand  he  might  be  able  to  set  off 
against  the  judgment  debtor's  claim  against  him  in  any  of  the  modes  allowed, 
either  by  the  stafaite  or  the  eommon  law.  And,  on  the  other  hand,  the  gar* 
nishee  cannot  cdbet  any  claim  in  these  proceedings  which  he  coold  not  avail 
himself  of  in  a  suit  brought  against  him  by  his  immediate  creditor:  ThomoM 
▼.  Hopper,  5  Ala.  442;  Lf^/Un  ▼.  Shaekefford,  17  Id.  455;  Self  ▼•  Kii^slamd,  24 
Id.  275;  PoweU  v.  Sammtma,  31  Id.  552;  Priee  v.  MaHerdon,  35  Id.  483;  Gray 
y.  BadffeU,  5  Ark.  16;  FUH  y.  WathmB,'6  Id.  672;  WatBns  y.  Fieid,  6  Id. 
391;  Edwards  y.  Ddaplaine,  2  Harr.  (Del)  322;  Dyer  v.  McHenry,  13  Iowa» 
527;  Blancfiard  v.  Cole,  8  La.  IGO;  Ingaile  y.  DenneU,  6  Me.  79;  Boaiom  T.  S 
S.  F.  Co,  y.  Mortimer,  7  Pick.  166;  Smith  y.  Steame,  19  Id.  29;  AUem  y.  HaU, 
5  Met.  263;  Boardman  y.  Cuefiinff,  12  N.  H.  105;  Sampson  y.  Byde,  16  Id. 
492;  Stoamseoi  Jf.  Co.  y.  Partridge,  25  Id.  360;  Boston  etc.  R.  B.  y.  OUoar,  32 
Id.  172;  Brown  y.  Warren,  43  Id.  430;  Pennell  y.  O^rtfid,  13  Pa.  St.  552;  Stroity 
V.  jSom,  35  Id.  333;  Norcross  y.  Benton,  38  Id.  217;  FotifTtte  y.  Linton,  6  Rich. 
275;  Martin  y.  Solomons,  10  Id.  533;  Farmert^  Bank  qf  Virgwda  y.  GettM^, 
4  W.  Va.  305;  Seamon  y.  iSanJb  q/*  Berkeley,  4  Id.  339;  Taybr  y.  Oardner,  9 
Wash.  C.  C.  488;  Picquet  y.  iS^toan,  4  Mas.  443;  Bandotph  y.  Ramdolfk,  34 
Tex.  181;  fTeJ/s  y.  Mace,  17  Vt.  503;  Strong  y.  ifttefteO;  19  Id.  644. 

Rbceivxb.  —  Statutes  providing  for  proceedings  supplemental  to  execntiaB 
generally  authorize  the  judge  or  court  before  whom  the  proceedings  are  in- 
stituted to  appoint  a  receiver:  Freeman  on  Executions,  sec.  419;  Riddle  and 
BuUard  on  Supplemental  Proceedings,  3d  ed.,  344;  BaJl  v.  Ooodemms^  37 
How.  Pr.  479;  Dickinson  v.  Onderdonk,  18  Hun,  479. 

In  Minnesota,  the  appointment  of  a  receiver  rests  in  the  discretion  of  the 
court:  FUnt  v^  WM,  25  Minn.  263.  The  same  person  is  required  to  act  as 
receiver  in  all  proceedings  against  the  judgment  debtor.  But  in  a  proooed* 
ing  in  the  federal  courts,  the  court  is  not  bound  to  appoint  the  same  receiver 
that  was  previously  appointed  in  a  similar  prior  prooeeding  in  the  state  court: 
Young  v.  Aronson,  27  Fed.  Rep.  241.  In  that  case  it  was  said  to  be  better 
to  appoint  a  separate  receiver,  to  avoid  confusion  and  conflict.  Where  the 
examination  discloses  sufficient  property  in  the  debtor's  hands  subject  to  levy 
and  sale  to  satisfy  the  judgment,  a  reoeiver  may  be  appointed:  DiBmg  v. 
Foster,  21  S.  C  334.  But  it  is  no  objection  to  the  appointment  of  a  reoeiver 
that  the  examination  has  not  disclosed  any  property  of  the  debtor  sabjeet  to 
execution:  CoUon  v.  Bigelow,  41  N.  J.  L.  266;  Seyfert  v.  JUdison^  47  Id.  428} 
Myer's  Case,  2  Abb.  Pr.  476;  Bloodgood  v.  Clark,  4  Paige^  574;  BaOey  v.  Lane, 
15  Abb.  Pr.  373^  note.  In  Wisconsin,  if  a  prooeeding  is  commenced  before 
a  county  judge  or  a  court  commissioner,  the  Utter  has  power,  in  a  proper 
case,  to  appoint  a  receiver,  and  the  circuit  court  in  which  the  judgment 
rendered  cannot  transfer  the  prooeeding  pending  before  such  coi 
to  that  court,  and  proceed  to  appoint  a  receiver:  Clark  v.  Bergenthal^  52  Wis. 
103.  The  judge  may,  at  any  time  pending  the  proceeding  before  him,  i^ 
point  a  receiver,  and  he  does  not  lose  jurisdiction  by  appointing  him  before 
he  concludes  the  examination:  People  v.  Mead,  29  How.  Pr.  360L  In  New 
York,  it  seems  that  a  receiver  must  be  i^pointed  to  bring  suit  agaiast  ems 
^who  refuses  to  comply  with  an  order  directing  him  to  pay  to  the  judgment 
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cnditor  a  debt  duo  from  him  to  the  jndgmeat  debtor,  and  that  the  creditor 
eannot  himself  maintain  such  action:  Patten  v.  Oonnah,  13  Abh.  Pr.  418. 
Eat  the  California  code  provides  tha^where  a  party  denies  the  debt  or 
claims  an  interest  in  the  property  adyerse  to  the  judgment  debtor,  the  court 
or  judge  may  by  an  order  authorise  the  judgment  creditor  to  institute  an 
action  for  the  recovery  of  such  interest  or  debt:  CaL  Code  Civ.  Proc  ,  sec.  720. 

The  validity  of  the  appointment  of  a  receiver  cannot  be  tested  collaterally. 
The  judgment  debtor  alone  can  avail  himself  of  any  irregularity  in  such 
appointment:  Tyler  v.  Willis,  33  Barb.  327;  Underwood  v.  SutcUffe,  10  Hun, 
453;  Peters  v.  Carr,  2  DeuL  22. 

The  general  principles  of  law  applicable  to  receivers  generally  apply  to 
receivers  appointed  in  supplementary  proceedings:  CoaUs  v.  WUkea,  U2  N.  C. 
376.  For  a  discussion  of  these  principles^  see  note  to  CwUeyea  v.  HoUhavny, 
64  Am.  Dec.  482  et  seq. 

In  New  York  it  seems  that  a  receiver  cannot  be  appointed  without  giving 
notice  to  the  judgment  debtor  of  the  application,  unless  where,  after  due 
diligence,  he  cannot  be  found  within  the  state:  Kemp  v.  Harding,  4  How. 
Pr.  178;  Andrews  v.  Olendlle  Woolen  Co.,  II  Abb.  Fr.,  N.  S.,  78;  Strong 
V.  Ejpatein,  14  Abb.  N.  C.  322;  Morgan  v.  Kohnstamm,  60  How.  Pr.  161; 
Asldey  v.  Turner,  22  Hun,  226.  Kor  has  the  court  power,  without  notice 
to  the  judgment  debtor,  to  make  an  order  directing  a  receiver  to  apply 
«ny  portion  of  the  funds  coming  to  his  hands  in  payment  of  judgments 
other  than  that  under  which  he  was  appointed,  or  those  to  which  his 
receivership  has  been  extended:  Ooddard  v.  Stiles,  90  N.  Y.  199.  In  New 
Jersey,  however,  where  an  order  for  the  examination  of  a  judgment  debtor 
has  been  duly  served,  and  he  fails  to  appear,  the  court  may  examine  other 
witnesses,  and  an  order  appointing  a  receiver  may  be  thereupon  made:  CoU 
ion  V.  Bigehw,  41  N.  J.  L.  266.  And  in  Dilling  v.  Foster,  21  S.  C.  334,  it 
was  held  that  on  the  hearing  of  the  referee's  report,  the  judge  may  appoint  a 
receiver  without  specific  notice  having  been  given  that  such  appointment 
would  then  be  applied  for. 

Title  of  Rsosivsa.—  When  a  receiver  is  appointed  in  supplemental  pro- 
ceedings, he  becomes  the  legal  assignee  of  the  judgment  debtor,  and  the  title 
to  all  personal  property  that  can  be  forced  to  contribute  to  the  payment  of 
the  debts  of  the  judgment  debtor  vests  in  him,  without  any  formal  assign- 
ment: Matter  qf  Wilis,  6  Abb.  N.  C.  307;  Wing  v.  Disss,  15  Hun,  190; 
Swartout  v.  Sekwerter,  6  Bedf.  497;  Wilson  v.  Allen,  6  Barb.  542;  P&rter  v. 
Williams,  9  N.  Y.  142;  Harrison  v.  Maxwell,  44  N.  J.  L.  316;  Turner  v. 
Holden,  94  N.  C.  70.  The  title  to  the  real  estate  vests  in  him,  in  New  York, 
upon  his  filing  in  the  office  of  the  clerk  of  the  county  in  which  the  debtor 
resides,  and  in  the  offioe  of  the  county  in  which  the  property  is  situated, 
the  order  appointing  him:  Wright  v.  Nostrand,  47  N.  Y.  Super.  Ct. 
441;  Manning  v.  Evans,  19  Hun,  600.  The  receiver  by  his  appointment 
becomes  vested  with  sach  property  only  as  the  judgment  debtor  had  at  the 
commencement  of  the  proceedings:  Dubois  v.  Cassidy,  75  N.  Y.  298;  Camp- 
bell V.  Oenet,  2  Hilt  290.  If  a  judgment  debtor  dies  before  the  order  ap- 
pointing the  receiver  is  filed,  the  property  of  the  debtor  does  not  vest  in  the 
reoeiver,  nor  has  the  judgment  creditor  any  lien  on  it  as  agaiust  the  admin- 
istrator: Ratihin  v.  Mmor,  72  K.  C.  424. 

DcTTDBS  OF  Kbouvkb  appointed  in  proceedings  supplementary  to  ex- 
eeatioa  are,  to  appropriate  the  property  of  the  judgment  debtor  to  the 
satisfaotion  of  the  judgment  under  which  he  is  appointed,  and  any  other  to 

which  his  receiver^p  may  be  duly  extended,  and  to  reetore  the  surplus, 
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if  way,  to  the  judgment  debtor:  Qoddard  ▼.  8Ule$,  90  K.  Y.  199;  Porter  y. 
Wmiama,  9  Id.  142. 

PowsBS  OF  RacBirKR.  — The  receiTer  eo  appointed  has  power  to  sae  fof 
and  recover  the  property  of  the  judgment  debtor,  so  far  as  may  be  neoessaiy 
for  the  attainment  of  tiie  purposes  of  his  appointment:  Berwick  ▼.  Menek, 
40  N.  Y.  383;  Kennedy  v.  Thorpe,  3  Abb.  Pr.,  N.  S.,  131;  ffamlin  ▼.  WrigM, 
23  Wis.  491;  Fields  y.  Sande,  8  Boew.  685.  He  may  employ  on  his  behalf  the 
attorney  of  the  party  for  whose  benefit  the  proceedings  are  instituted:  Baker 
▼.  Van  Spp$,  60  How.  Pr.  79,  overruling  Branch  v.  Branch,  49  Id.  196,  and 
OtmmUng  ▼.  Bdfferion,  9  Boew.  685. 

PuKiSBlfKNT  lOR  CovTtMXT,  — After  the  judge  or  court  has  acquired 
jurisdiction  by  the  service  of  an  order  to  appear  in  the  proceeding,  disobe- 
dience of  any  order  duly  made  may  be  punished  as  a  contempt^  and  imprison- 
ment imposed  until  the  order  is  complied  with:  Brush  v.  Lee,  1  Abb.  App. 
238;  People  v.  Kmg^and,  3  Id.  526;  Ex  parte  Kellogg,  64  CaL  343;  Ex  parU 
LaUmer,  47  Id.  131;  Ex  parte  McDonald,  17  Pao.  Bep.  234  (Sup.  Ct.  CaL,  Mir. 
1888);  Keamafe  Cant,  13  Abb.  Pr.  459;  In  re  Pester,  2  Code  Rep.  98;  Freemsm 
on  Executions,  see.  421;  Barl  ▼.  Stoioes,  5  S.  C.  336;  Tremaine  v.  lUchardmm^ 
68  K.  Y.  619,  citing  the  principal  case.  In  Wisconsin  it  is  held  that  the  stat- 
ute authorizing  the  punishment  of  a  party  as  for  a  contempt  for  disobeying  an 
order  made  in  the  course  of  proceedings  supplemental  to  execution  should  be 
strictly  construed:  Smith  ▼.  Weeks,  60  Wis.  94.  In  Missouri,  the  referee 
appointed  to  conduct  the  examination  of  the  judgment  debtor  has  authority 
to  commit  him  for  contempt,  where  he  refuses  to  answer  proper  questions: 
Slate  y.  Barclay,  86  Mo.  55.  To  authorize  the  court  to  pumsh  a  party  for 
contempt  in  refusing  to  pay  oyer  money  or  to  deliver  up  property  in  pursu- 
ance of  its  order,  it  must  appear  that  the  specific  property  or  sum  of  money 
was,  at  the  time  of  the  service  of  the  order  for  his  examination,  in  his  poa- 
session  or  under  his  control:  Tinher  v.  Crooks,  22  Hun,  579. 

A  judgment  debtor  who  disposes  of  his  property  after  he  has  been  enjoined 
from  doing  so,  or  who  does  any  other  act  for  the  purpose  of  defeating  the 
purpose  of  the  proceedings  against  him,  may  be  punished  as  for  contempt: 
Ex  parte  Kelhgg,  64  Cal.  343;  People  v.  Kingsland,  3  Abb.  App.  526.  A  ivitness 
who  refuses  to  answer  proper  questions  may  be  punished  for  contempt:  Clapf 
V.  Lathrop,  23  How.  Pr.  423;  People  v.  MarsUm,  18  Abb.  Pr.  257.  A  ju<^ 
ment  debtor  who  refuses  to  apply  property  to  the  satisfaction  of  the  judg- 
ment^  when  so  ordered  by  the  court,  may  be  punished  for  contempt,  although 
he  has  denied  under  oath  that  he  has  any  such  property:  In  re  Pester,  2  Code 
Rep.  98.  A  fine  may  be  imposed  upon  the  judgment  debtor  found  guilty  of 
contempt,  although  the  court  does  not  adjudge  that  the  misconduct  of  the 
debtor  has  produced  actual  loss  or  injury  to  the  creditor,  or  that  it  was  cal- 
culated to  defeat,  or  actually  did  defeat,  impair,  or  impede  his  rights  or  reme- 
dies. But  when  such  an  adjudication  is  not  made,  the  fine  should  be  limited 
to  the  costs  and  expenses:  People  v.  Oliver,  66  Barb.  570.  An  order  for  the 
surrender  of  a  sum  of  money  ascertained  to  be  in  defendant's  hands,  and  for 
his  imprisonment  in  case  of  refusal,  is  not  a  "punishment  without  trial  by 
jury,"  nor  "  imprisonment  for  debt,"  within  the  meaning  of  the  oonstitntioa: 
Kennesaw  Mills  Co,  v.  Waller,  19  8.  C.  104.  The  power  given  by  the  West 
Virginia  statute  to  the  commissioner  to  attach  a  defendant  who  refuses  t* 
answer  the  interrogatories  propounded  to  him  is  not  unconstitutional:  Lewis 
V.  Hosier,  19  W.  Va.  61.  Proceedings  supplemental  to  execution  are  in  their 
nature  equitable,  and  the  defendant  therein  has  no  constitutional  right  to  a 
trial  by  jury:  Mume  v.  Schwabad4er,  2  West  Coast  Bep.  799.     A  third  pmr 
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Mm,  ordered  to  deliver  np  a  bond.  Alleged  to  belong  to  the  Judgment  debtor, 
to  the  receiver,  who  hands  it  instead  to  an  attorney  for  collection,  ia  prhna 
Jade  guilty  of  contempt.  Bat  if  he  ahows  that  he  did  not  intend  any  con- 
tempt, he  ahould  be  discharged  on  payment  of  coeta:  Bond  ▼.  Bond,  69 
N.  C.  97. 

The  exercise  of  the  power  to  punish  for  contempt  rests  in  the  discretion  of 
the  court  or  judge,  and  an  order  of  a  jadge  refusing  to  punish  a  party  for 
disobedience  is  not  appealable:  Freeman  on  Executions,  sec.  421;  Joyce  y, 
Hoibrook,  7  Abb.  Pr.  338. 

WmvBSSKS.  — Witnesses  may  be  produced  and  examined  by  either  party, 
as  in  other  civil  actions:  Riddle  and  Bullard  on  Supplementary  Proceedings, 
3d  ed.,  151.  They  are  entitled  to  witness  fees:  Davie  v.  Turner,  4  How.  Pr. 
190.  They  may  be  punished  for  refusal  to  answer:  Page  v.  Randall,  6  Cal. 
32.  In  New  York  a  witness  in  theae  proceedings  may  be  compelled  to  appear 
in  a  county  other  than  that  of  his  residence:  Foeier  v.  WUIdnBon,  37  Hun,  242. 
The  judgment  creditor,  by  examining  the  judgment  debtor,  does  not  thereby 
make  him  his  witness.  But  he  may  cross-examine  and  contradict  him:  Coatee 
V.  WUkee,  92  N.  0.  376.  The  wife  of  the  judgment  debtor  may  be  examined 
as  a  witness:  Riddle  and  BnUard  on  Supplementary  Proceedings,  3ded.,  164; 
Loekwoodr.  WoreieU,  15 Abb.  Pr.  430,  note;  Claremiiynt Bankv.  Clark,46'S,  H. 
134.  And  she  may  be  compelled  to  disclose  whether  she  has  in  her  possession 
property  belonging  to  the  husband:  PeiUion  qf  O'Brien,  24  Wis.  547. 

The  principal  oasb  is  quoted  in  Keiley  v.  Dusenburg,  2  Abb.  N.  C.  363, 
8.  C,  52  How.  Pr.  280,  to  the  effect  that  section  292  of  the  New  York  code 
waa  undoubtedly  made  to  give  a  more  full  examination  than  could  be  obtained 
without  it;  it  is  cited  in  ChantpUn  v.  Stoddart,  17  Week.  Dig.  77,  to  the  point 
that  the  pursuing  creditor,  in  proceedings  supplementary  to  execution,  has 
the  right  to  make  a  searching  inquiry,  and  where  the  witness  is  a  party  to 
the  transfer  of  the  debtor's  property,  he  should  not  be  given  any  privileges 
outaide  the  strict  rules  of  examination;  in  Seligman  v.  WaUack,  16  Abb.  N.C. 
318,  S.  C,  67  How.  Pr.  515,  6  Civ.  Proc.  Rep.  233,  to  the  point  that  the 
mere  fact  of  the  debtor's  having  made  a  general  assignment  of  his  property 
stops  all  further  inquiry  on  the  part  of  the  creditor  in  proceedings  supple- 
mentary to  execution,  seems  to  be  untenable  and  inconsistent  with  their 
manifest  purpose;  in  MechmAc^  etc.  Bank  v.  Heaiy,  14  Week.  Dig.  120,  to 
the  point  that  a  judgment  creditor  may  show,  if  he  is  able  to  do  so,  in  such 
proceedings,  that  the  purchase  by  a  witness  from  the  judgment  debtor  was  not 
made  in  good  faith,  and  for  that  reason  was  invalid  as  against  the  creditor; 
in  Schneider  v.  AUman,  16  Abb.  N.  C.  315,  S.  C,  2  How.  Pr.,  N.  S.,  450,  8 
Civ.  Proc  248,  as  presenting  fully  the  question  that  property  fraudulently 
conveyed  to  a  general  assignee  is  subject  to  the  claims  and  demanda  of 
ereditors  in  any  form  or  method  of  proceeding  which  they  may  institute  to 
reach  it;  in  Tremam  v.  Richardwn,  68  N.  Y.  619,  as  showing  that  the  supreme 
court  of  New  York  can  punish,  as  for  contempt,  for  the  diaobedience  of  an 
order  made  by  a  county  judge,  in  proceedings  aupplementary  to  execution 
upon  a  supreme  court  judgment;  and  in  Robert  v.  Morgan^  4  Dem.  151,  as  to 
the  obligation  of  a  trustee  to  anawmr  certain  queationa  oonoeming  an  inveat- 
ment,  whan  the  propriety  thereof  has  been  put  in  issue  by  objeotioiia  to  hia 
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judgment  in  favor  of  the  defendants  was  based,  first,  upon  the 
idea  that,  by  the  exercise  of  proper  diligence,  the  plaintiffs 
might  have  learned  that  the  defendants'  executions  had  ex- 
pired, and  thus  have  avoided  the  error;  and  second,  that,  by 
the  discharge  of  their  judgments,  the  defendants  had  lost  their 
lien  upon  the  real  estate  of  their  judgment  debtor,  and  if  com- 
pelled to  refund,  would  in  fact  lose  their  debt.  I  will  consider 
each  of  these  positions. 

As  to  the  first  proposition, — that  the  plaintiff  had  the  means 
of  learning  the  true  state  of  the  case:  It  cannot  be  denied 
that  either  party  might  have  made  inquiry,  and  would  prob- 
ably have  lean)ed  the  actual  facts.  There  is  no  reason  to 
suppose  that  the  sheriff  would  have  refused  an  explanation  of 
the  order  and  lien  of  the  executions  in  his  hands,  if  he  had 
been  called  upon  for  that  purpose.  This  course,  however,  was 
open  to  either  party,  and  there  is  no  more  negligence  in  failing 
to  obtain  the  knowledge  by  one  party  than  the  other.  The  de- 
fendants were  equally  bound  with  the  plaintiffs  to  possess  the 
knowledge,  and  if  the  want  of  it  is  a  ground  of  complaint,  are 
equally  censurable  with  the  plaintiffs  for  not  possessing  it.  In 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  290,  the  court  say:  "The 
conduct  of  both  parties  was  bona  fidcy  and  the  negligence,  or 
rather  misfortune,  of  both  the  same.  It  was  the  duty,  or  more 
properly  a  measure  of  prudence,  in  each  to  have  inquired  into 
the  forgery,  which  both  omitted.  But  this  raises  no  preference 
at  law  or  equity  in  favor  of  the  defendants,  but  against  them. 
They  have  obtained  the  plaintiffs'  money  without  considera- 
tion, not  as  a  gift,  but  under  a  mistake.  For  the  very  reason 
that  the  parties  are  equally  innocent,  the  plaintiffs  have  the 
right  to  recover."  The  same  rule  is  laid  down  in  Bank  of  Com- 
merce V.  Union  Bank,  supra. 

Care  and  diligence  are  not  controlling  elements  in  the  case. 
It  is  a  question  of  fact  merely.  The  inquiry  is.  Are  the  par- 
ties mutually  in  error?  And  did  they  act  upon  such  mutual 
mistake? — not  whether  they  ought  so  to  have  acted.  If,  in  con- 
sequence of  such  mutual  mistake,  one  party  has  received  the 
property  of  the  other,  he  must  refund,  and  this  without  refer- 
ence to  vigilance  or  negligence.  On  a  sale  and  purchase  of 
real  estate,  the  rule  and  the  principle  are  different.  It  is  a 
case  of  a  bargain  in  which  the  law  requires  the  exercise  of  care 
and  attention.  A  party  cannot  then  allege  himself  to  be  igno- 
rant of  a  fact  of  which  he  was  put  upon  the  inquiry,  and  oi 
which  he  could  have  obtained  a  knowledge  by  reasonable  dili- 


June,  1869.]       Kinoston  Bank  v.  Eltinqb.  519 

fence.  In  cases  of  bargains  and  sales,  the  rule  is  applicable, 
Vigilantibus  non  dormientibvs  lege9  Bubveniunt,  Snch  was  the 
ease  cited  of  Taylor  v.  Fleets  4  Barb.  95,  and  of  which  there 
are  many  instances  in  the  books.  But  where  there  is  no  mat- 
ter of  contract,  no  bargain  or  sale,  there  is  no  call  for  the  exer- 
cise of  astuteness.  The  case  then  becomes  one  of  feict.  Was 
there  or  not  an  error  between  .the  parties?  And  the  determina- 
tion of  that  fact  controls  the  result. 

Where  this  expression  of  the  want  of  care  and  attention  is 
used  in  reference  to  cases  of  simple  mistakes  of  fact,  by  which 
one  has  thus  received  the  money  of  another,  and  that  it  is 
thus  used  in  many  cases  cannot  be  denied,  the  expressions 
have  not  been  duly  considered.  In  support  of  this  view,  I 
refer  to  Townsend  v.  Crowdy^  8  Com.  B.,  N.  8.,  476,  492.  A 
had  agreed  with  B  to  purchase  his  share  of  a  partnership 
business,  for  a  given  sum,  subject  to  diminution,  if  a  moiety 
of  the  profits  for  three  years  should  be  less  than  a  certain 
amount.  Having  made  a  partial  investigation  of  the  accounts, 
and  believing  that  the  profits  had  reached  the  amount  named, 
A  paid  the  sum  in  full.  Six  months  afterwards,  a  more  accu- 
rate estimate  having  been  made,  it  was  discovered  that  the 
profits  were  considerably  lees  than  the  estimated  amount. 
Held,  that  the  payment  having  been  made  under  a  mistake 
ef  fact,  A  was  entitled  to  recover  back  from  B  the  sum  paid 
in  excess.  In  ordering  judgment  upon  the  case  stated,  Erie, 
C.  J.,  said:  ^'  I  am  of  the  opinion  that  our  judgment  in  this 
case  should  be  for  the  plaintiff.  ....  It  seems,  from  a  long 
series  of  cases,  from  Kelly  v.  Solarij  9  Mees.  &  W.  54,  down  to 
DaiU  V.  Hoydj  12  Q.  B.  531,  64  Eng.  Com.  L.,  that  where  a 
party  pays  money  under  a  mistake  of  fact,  he  is  entitled  to 
recover  it  back,  although  he  may,  at  the  time  of  the  payment, 
have  had  means  of  knowledge,  of  which  he  has  neglected  to 
avail  himself."     Williams,  J.,  said:  "I  am  entirely  of  the 

same  opinion Since  the  case  of  KeUy  v.  Solaris  it  has 

been  established  that  it  is  not  enough  that  the  party  had 
the  means  of  learning  the  truth,  if  he  had  chosen  to  make 
inquiry.  The  only  limitation  now  is,  that  he  must  not  waive 
all  inquiry."    Willes,  J.,  concurred.    Byles,  J.,  said:  '^  I  am 

of  the  same  opinion All  the  three  courts  have  held 

that  the  right  to  recover  back  money  so  paid  is  not  fettered 
by  the  condition  suggested,  that  there  shall  not  only  be  ab- 
sence of  knowledge,  but  also  absence  of  the  means  of  knowl- 
edge, of  the  facts." 
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In  KMy  v.  Solaris  above  referred  to,  the  plaintiff  represented 
a  life  assurance  company,  and  brou^t  the  action  to  recoyer 
fix>m  Madame  Solan  the  sum  paid  to  her  on  a  life  policy  of 
one  thousand  pounds  in  favor  of  her  deceased  husband.  The 
deceased  having  neglected  to  pay  his  quarterly  premium  in 
September,  the  directors  of  the  company,  in  November  follow- 
ing, wrote  upon  the  policy  the  word  '*  lapsed/'  M.  Solari  died 
in  October,  and  in  the  February  following  the  defendant 
proved  her  husband's  will,  demanded  the  payment  of  the 
policy,  and  received  the  amount,  less  a  sum  deducted  for  pay- 
ment before  maturity.  The  directors  testified  that  at  the 
time  of  making  the  payment,  they  had  forgotten  that  the 
policy  had  been  lapsed.  At  the  Mai,  the  lord  chief  baron 
expressed  his  opinion  that  if  the  directors  had  had  knowledge, 
or  the  means  of  knowledge,  of  the  policy  having  lapsed,  the 
plaintiff  could  not  recover,  and  that  their  afterwards  forgetting 
it  would  make  no  difference.  He  directed  a  nonsuit,  reserving 
leave  to  the  plaintiff  to  move  for  a  verdict  for  the  amount 
claimed.  On  such  motion  being  made.  Lord  ABinger,  C.  B.^ 
said:  ^'I  think  the  plaintiff  ought  to  have  had  the  oppor- 
tunity of  taking  the  opinion  of  the  jury  whether  in  reality  the 
directors  had  knowledge  of  the  facts,  and  therefore  that  there 
should  be  a  new  trial,  and  not  a  verdict  for  the  plaintiflT;  al- 
though I  am  now  prepared  to  say  that  I  laid  down  the  rule 
too  broadly  at  the  trial  as  to  the  effect  of  their  having  had 
means  of  knowledge."  Parke,  B.,  concurred,  saying,  among 
other  things:  ''The  position  that  a  person  so  paying  is  pre- 
cluded from  recovering  by  laches,  in  not  availing  himself  of 
the  means  of  knowledge  in  his  power,  seems,  from  the  cases 
cited,  to  have  been  founded  on  the  dictwm  of  Mr.  Justice  Bay* 
ley,  in  Milner  v.  Duncan j  6  Barn.  &  C.  671;  and  with  all  re- 
spect to  that  authority,  I  do  not  think  it  can  be  sustained  iii 
point  of  law.  If,  indeed,  the  money  is  intentionally  paid 
without  reference  to  the  truth  or  falsehood  of  the  fact^  the 
plaintiff  meaning  to  waive  all  inquiry  into  it,  and  that  the 
person  receiving  shall  have  the  money  at  all  events,  whether 
the  fact  be  true  or  false,  the  latter  is  certainly  entitled  to 
claim  it;  but  if  it  is  paid  under  the  impression  of  the  rmth 
of  a  fact  which  is  untrue,  it  may,  generally  speaking,  be  re- 
covered back,  however  careless  the  party  paying  may  haV6 
been  in  omitting  to  use  due  diligence  to  iilquire  into  the  fact^** 

The  case  of  DdUs  v.  Hoyd,  referred  to  in  the  above  opinion, 
is  reported  also  in  12  Ad.  &  B.,  N.  8.,  S81,  64  Bng.  Com.  £. 
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These  cases  show  that  the  qoestioa  of  care  and  diligeoce  does 
not  arise  in  an  action  like  the  present. 

The  next  proposition  of  the  respondents  is,  that  by  the  dis* 
charge  of  their  judgments,  they  have  lost  their  lien  upon  the 
real  estate  of  their  judgment  debtors,  and  if  compelled  to 
refund  would  lose  their  debt.  To  state  it  in  another  tonn^ 
they  insist  that  the  claim  against  them  cannot  be  maintained, 
unless  they  can  be  restored  to  their  original  position,  and  se- 
cured from  the  intervention  of  other  liens  and  purchases. 
This  they  say  cannot  now  be  done,  citing  Crazier  v.  Acker^  7 
Paige,  137.  That  was  the  case  of  a  mistake  of  law.  The 
chancellor  says:  '^  If  this  court  can  relieve  against  a  mistake 
in  law  in  any  case,  where  the  defendant  has  been  guilty  of  no 
fraud,  which  is  very  doubtful,  it  must  be  in  a  case  in  which 
the  defendant  has  lost  nothing  by  the  mistake,  and  where  the 
parties  can  be  restored  to  the  same  situation  in  which  they 
were  at  the  time  the  mistake  happened." 

The  application  of  this  principle  to  the  present  case  would 
substantially  destroy  the  rule  that  money  paid  in  mistake  of 
fiicts  can  be  recovered  by  the  payor  from  the  receiver.  If 
the  facts  could  be  so  arranged  that  there  would  be  no  loss  to 
dther  party,  there  would  be  nothing  to  contend  about,  and  no 
such  actions  would  be  brought.  It  is  only  where  the  retention 
or  restoration  of  the  money  involves  a  loss  that  the  parties 
are  anxious  about  it.  It  is  an  ordinary  result  of  the  trans- 
action that  the  party  receiving  has  incurred  liabilitieR  or  paid 
money  which  he  would  not  have  done,  except  for  the  receipt 
of  the  money.  I  find  no  case,  however,  in  which  this  has 
been  held  to  relieve  him  from  the  performance  of  his  duty. 
In  the  present  ciase,  the  one  party  or  the  other,  upon  (ihe  facts 
found,  will  lose  his  debt.  By  canceling  their  judgment,  the 
respondents  will  have  lost  an  available  security.  By  failing 
to  receive  the  amounts  due  to  them  upon  their  subsisting  exe- 
outions,  the  appellants  will  have  lost  their  debt.  One  party 
or  the  other  being  compelled  to  lose,  the  question  is.  Which 
shall  it  be?  The  answer  given  by  tbe  authorities  is,  that  the 
party  having  the  legal  right  must  prevail.  In  the  Canal 
Bank  v.  Bank  qf  Albany^  1  Hill,  287,  which  was  an  action  by 
one  bank  to  recover  from  the  other  the  amount  of  a  draft  paid 
to  it  upon  a  forged  indorsement  of  the  name  of  the  payee,  the 
plaintiff  recovered  as  for  money  paid  by  mistake,  and  it  was 
held  no  defense  to  show  that  the  defendant  had  collected  the 
money  as  the  ag^nt  of  another  bank  in  the  dty  of  New  YoA, 
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And  had  in  good  faith  and  without  notice  paid  over  the  money 
to  its  principal.  Here  a  loes  was  inevitable  to  the  de&ndant 
or  its  principal,  and  it  was  impossible  to  restore  them  to  the 
position  of  the  holder  of  an  unmatured  and  unprotected  draft. 
They  were  held  liable  nevertheless. 

In  Bank  of  Commerce  v.  Union  Bankj  3  N.  Y.  230,  the  same 
principle  is  laid  down,  and  in  the  same  manner.  The  Union 
Bank  had  paid  to  its  New  Orleans  correspondent  the  money 
received  from  the  plaintiff. 

In  Rheel  v.  Hicksj  25  N.  Y.  289,  a  complaint  had  been  made 
against  the  plaintiff  that  he  was  the  father  of  a  bastard  child 
of  which  one  Louisa  Hepe  was  pregnant,  and  upon  the  oath 
of  the  said  Louisa.  The  plaintiff  was  arrested,  and  compro- 
mised the  matter  with  the  superintendent  of  the  poor  by  pay- 
ing him  fifty  dollars,  in  consideration  of  a  full  settlement  and 
release  for  the  child's  support.  It  turned  out  that  the  com- 
plainant was  not  pregnant  with  a  child  by  any  one,  and  that 
she  was  not  delivered  of  a  child  at  all.  The  plaintiff  brought 
his  action  against  the  defendant  to  recover  back  the  money 
paid,  and  recovered.  This  court  also  held  that  the  fact  that 
he  had  paid  over  the  money  to  the  county  did  not  alter  the 
case,  although  it  was  his  duty  so  to  pay  over  all  moneys  re- 
ceived for  the  support  of  bastards. 

Neither  of  the  propositions  on  which  the  judgment  of  the 
supreme  court  is  supposed  to  be  based  can  be  maintained. 
There  is  nothing  to  except  this  case  from  the  general  princi- 
ples applicable  to  its  class,  and  upon  the  facts  found  the  judg- 
ment should  have  been  for  the  plaintiff. 

The  supreme  court  could  readily  vacate  the  satisfaction  of 
the  judgments,  and  restore  the  defendants  to  their  former  posi- 
tion, so  far  as  the  judgment  debtors  are  concerned.  Should 
there  have  been  bona  fide  purchases  in  the  mean  time,  the 
case  would  be  more  complicated,  and  we  are  not  called  upon 
to  say  what  would  be  the  result.  In  any  event,  I  think  this 
oonsideration  cannot  prevent  the  plaintiffs  from  recovering  the 
moneys  justly  due  to  them:  Adams  v.  Smithy  5  Cow.  280; 
Barker  v.  Biseinger,  14  N.  Y.  270. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Thb  FRiNoiPAL  CASS  again  came  before  the  court  of  appeals  in  ^Kgdm 
Bank  Y,  SlUnoe,  66  N.  T.  625,  the  oourtfinaUy  holding  that  the  plaintiff  waf 
not  entitled  to  recover. 

MoMXT  Paid  tmoxR  Mistaxx  ov  Fact  mat  bx  Rioov&rbd  Baok:  Jf* 
pleUm  Bank  v.  lieCfihray,  64  Am.  Dea  92,  and  note;  BS$  t.  OAm  L.  /m.  i 
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T,  Co.,  64  Id.  610,  Mid  note;  Logan  v,  Sumter,  73  Id.  785.  The  prindpel 
case  is  cited  to  this  effect  in  White  ▼.  ConUnenial  Naikmal  Bank,  64  N.  Y.  323; 
Lawrtnce  ▼.  Amtriean  National  Bank,  54  Id.  435;  Baker  v.  Claii,  12  Abb.  Pr., 
N.  S.,  Ill;  Bridget  ▼.  8uperm$or9  qf  Sullivan  Co.,  27  Han,  180;  S.  0.,  14 
Week.  Dig.  508;  Evans  ▼.  Cfarlock,  37  Hon,  590;  S.  C,  22  Week.  Dig.  409; 
and  it  is  cited  in  JIoU  v.  Boss,  59  Barb.  656,  as  approving  Canal  Bank  ▼. 
Boftk  of  Albany,  1  Hill,  287,  to  the  same  point.  Nor  does  it  affect  the  right 
to  recover  that  the  mistake  arose  from  the  negligence  of  the  party  making 
the  payment:  Appleton  Bank  ▼.  McOUvray,  64  Am.  Dec.  92,  and  note;  note 
to  Ellis  ▼.  Oldo  L,  IiiM,  <C*  T.  Co,,  64  Id.  631.  The  principal  case  is  an  au- 
thority for  this  proposition  in  Union  National  Bank  ▼.  Sixtk  National  Bank, 
43  N.  Y.  454;  Lawrence  ▼.  American  National  Bank,  54  Id.  435;  Baker  v. 
Clark,  12  Abb.  Pr.,  N.  S.,  115;  National  L,  Ins,  Co.  ▼.  Jones,  1  Thomp.  k  G. 
470,  471;  National  Bank  of  Commerce  v.  National  Mechanics*  Bank,  3  Jones  k 
S.  290;  S.  C,  46  How.  Pr.  380;  Dielrich  ▼.  Afayor  etc  qf  New  York,  5  Hun, 
422.  And  it  is  equally  unavailing  to  show  that  the  defendant  cannot  be 
restored  to  his  original  position  upon  paying  the  money  back:  Mayer  v. 
Mayor  etc.  qf  New  York,  2  Id.  307;  S.  C,  4  Thomp.  k  G.  490,  citmg  the 
principal  case;  but  negligence  in  giving  information  of  the  mistake  to  the 
other  party,  with  resulting  loss  of  remedy  over,  is  a  defense:  United  Stales  t. 
National  Park  Bank,  6  Fed.  Rep.  854,  referring  to  the  principal  case. 

Ths  frin'Cipal  CASS  IS  ALSO  ciTKD  in  Sahler  ▼.  Williams,  17  Week.  Dig. 

81,  to  the  point  that  an  action  for  money  had  and  received  is  an  equitable 
action,  and  every  equitable  defense  is  available;  it  is  referred  to  in  Sehwinger 
V.  Hiekok,  53  N.  Y.  286,  on  the  right  of  a  purchaser,  upon  a  sale  under  a 
void  execution,  to  recover  back  the  money  paid;  it  is  distinguished  in  Bene' 
diet  V.  Jones,  18  Hun,  528,  as  not  in  conflict  with  the  principle  that  a  judicial 
sale  will  not  be  set  aside  where  the  surprise  or  mistake  complained  of  is  ow- 
ing to  the  neglect  or  inattention  of  the  party  injured,  and  is  of  a  character 
which  would  have  been  avoided  by  the  exercise  of  ordinary  care;  and  is  also 
distingniahed  in  Oaby  v.  Conanl,  5  Lans.  312,  where  the  defendant  purchased 
from  a  third  person,  to  whom  the  plaintiff  had  intrusted  it,  a  county  treas- 
urer's certificate  for  a  bounty  bond,  and  obtained  the  bond  from  the  county 
treasurer;  it  is  cited  in  Frank  v.  Lanier,  91  N.  Y.  116,  S.  C.,  16  Week.  Dig. 

82,  to  the  point  that  one  who  sells  as  genuine  a  forged  note  cannot  avoid  his 
liability  to  refund  because  of  delay  in  detecting  the  forgery,  or  in  giving  no- 
iioe  of  it;  and  is  referred  to  in  Witbeek  v.  Van  Rensselaer,  64  N.  Y.  31,  on  the 
point  that  after  the  return  day  of  %  fieri  facias  the  power  of  the  sheriff  to  levy 
on  personal  property  is  gone,  and  the  plaintiff  is  put  to  a  new  execution  if  he 
wishes  to  pursue  the  defendant's  property. 


TuENBULL  V.  Bowyeb, 

[40  NlW  YOBX,  4M.] 

Onb  Wno  Writxs  hu  Nahb  on  Back  or  Ghsck  iob  Purpou  of  Dbfobit 
IN  Bank,  and  then  declines  to  take  it,  but  allows  the  holder  to  receive  it 
thus  indorsed  and  to  depart,  is  liable  as  indorser  to  any  subsequent  hosM 
fide  holder,  for  value. 

l:<KX>iuiBR  or  Nkootiablb  Papkr  Warrants  Obnuinbitbss  or  Pkiob  Sio* 
HATURBS  to  every  subsequent  bona  fide  holder,  for  value;  and  if  the  sigi 
natures  are  forgeries,  ho  is  at  once  liable  upon  his  warranty  to  snob 
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•olMaqiient  holder,  wHfaoat  piawtimut  for  payment  or  notice  of  dob« 
psjiueut. 
JbnDMKcm  n  AmamaiM  10  Show  tbat  DsAwna  ov  Oamx  Ixtmkbmd  to 
Makx  It  Patablb  to  Patxib  ov  Asotbie  Chicx,  but  by  ndstako 
tiie  ounee  of  the  pftyeee  were  miaBpelled,  iutead  of  to  fiotitioas  pereone* 
to  that  the  holder  oonld  use  it  without  their  indoraement. 

AcnoN  by  Andrew  Tumbnll  agarnst  Marck  Bowyer  and 
Pierre  Routey,  as  indorsers  of  a  check.  One  John  S.  Martin 
drew  his  check  for  $568.70,  on  the  Ocean  Bank  of  New  York 
City,  payable  to  the  order  of  Richmond  and  Hoi  man,  and  in- 
closed the  same  in  a  letter  addressed  to  the  payees.  One 
Miaglia  in  some  way  obtained  possession  of  the  check,  and 
gave  it  to  Ball,  Black,  A  Co.,  in  payment  of  a  watch  and  chain, 
receiving  their  check  for  the  difference,  $453.70,  payable  to  the 
order  of  "Kierhmon  and  Holmes."  Evidence  was  received, 
against  the  defendants'  objections,  to  show  that  the  latter  check 
was  intended  to  be  made  payable  to  *'  Richmond  and  Holman,'' 
and  the  clerk  was  so  directed  to  fill  it  out,  but  that  he  made  a 
mistake  in  the  spelling  of  the  names.  Miaglia  procured  this 
check  to  be  certified,  and  offered  it,  with  the  names  ^*  Kierh- 
mon  and  Holmes  "  indorsed  thereon,  to  the  defendants,  mer- 
chant tailors,  in  exchange  for  clothes.  The  defendants  were 
told,  upon  inquiry,  by  Ball,  Black,  &  Co.,  that  the  check  was 
good.  One  of  the  defendants  indorsed  the  check  in  the  pres- 
ence of  Miaglia,  and  presented  it  to  the  receiving-teller  of  their 
own  bank  for  deposit.  The  teller  inquired  of  him  whether  he 
knew  the  payees,  and  upon  being  informed  that  he  did  not,  but 
that  he  knew  Ball,  Black,  &  Co.,  and  they  said  the  check  was 
all  right,  the  teller  told  him  not  to  take  it  Thereupon  Miag- 
lia, without  objection,  took  the  check,  with  tb^  defendants'  in- 
dorsement thereon,  put  it  in  his  pocket,  and  went  off.  Miaglia 
subsequently  gave  the  check  to  the  plaintiff,  on  purchasing  a 
bill  of  goods.  There  being  no  such  firm  as  "  Kierhmon  and 
Holmes,"  and  Richmond  and  Holman  not  having  indorsed 
the  check,  the  plaintiff  was  compeUed  to  reimburse  the  trans- 
feree, and  now  seeks  reimbursement  from  the  defendants.  It 
did  not  appear  that  the  check  \iad  been  presented  to  the  ma- 
kers for  payment.  The  defendants'  counsel  asked  the  court 
to  charge, — 1.  That  if  the  jury  believed  that  the  check  of  Ball, 
Black,  &  Co.  was  obtained  from  them  by  the  felony  of  Miaglia, 
the  defendants  were  y^ot  liable  to  the  plaintiff  on  the  indorse- 
ment, although  the  plaintiff  paid  a  consideration;  2.  That  if 
Miaglia  took  the  check  indorsed  by  the  defendants  from  them 
without  th^ir  'K>nBent,  and  feloniously,  the  defendants  were  not 


June,  1869.]  Turnbull  v.  Bowtxb.  625 

liable  to  the  plaintiff;  and  8.  That  if  the  indorsement  of 
'^  Eierhmon  and  Holmes  "  was  intended  for  "  Richmond  and 
Holman,"  the  defendants  were  not  liable  without  proof  of 
demand  of  payment  of  the  check.  But  the  court  charged  that 
the  only  question  for  the  jury  to  determine  was,  whether  the 
signature  of  the  payees  indorsed  on  the  check  of  Ball,  Black, 
&  Co.  was  genuine  or  a  forgery.  If  they  found  the  indorsement 
was  forged,  they  should  find  for  the  plaintiff;  but  if  genuine, 
for  the  defendants.  The  jury  returned  a  verdict  for  the  plain- 
tiff. The  general  term  of  the  supreme  Qourt  overruled  excep- 
tions taken,  and  ordered  judgment  on  the  verdict  The  de- 
fendants appealed. 

Franda  Byme^  for  the  appellants. 
Wheeler  H,  Peckhamj  for  the  respondent. 

By  Court,  Mason,  J.  In  the  case  of  commercial  paper,  a 
bona  fide  purchaser  gets  a  good  title,  although  it  may  have 
been  stolen,  and  is  transferred  by  the  thief:  Edwards  on 
Bills  and  Notes,  808-810,  and  cases  there  cited.  This  check 
was  not  stolen,  however,  from  the  defendants,  and  they, 
without  any  objections  made,  allowed  Miaglia  to  receive 
it  and  depart,  after  they  had  indorsed  it  in  blank.  As  to  all 
subsequent  bona  fide  holders,  therefore,  they  must  be  regarded 
as  indorsers.  The  rule  is  well  settled  also  that  an  indorse- 
ment of  commercial  paper  is  a  contract  with  every  subsequent 
holder, —  that  the  instrument  itself  and  all  the  antecedent  sig- 
natures thereon  are  genuine:  Story  on  Promissory  Notes, 
sees.  185,  379,  880,  887,  and  cases  there  referred  to. 

The  plaintiff  was  proved  to  be  a  bona  fide  purchaser  of  this 
check;  and  as  the  judge  submitted  the  question  whether  the 
indorsement  of  the  payees  was  genuine  or  a  forgery  to  the 
jury,  and  the  jury  found  that  such  indorsement  was  a  forgery, 
the  liability  of  the  defendants  to  the  plaintiff  was  fully  estab- 
lished. The  plaintiff  having  purchased  this  check  of  Miaglia, 
in  good  £Eiith,  and  paid  value  for  it,  there  was  an  implied 
warranty  in  law  on  the  part  of  the  defendants  to  the  plaintiff, 
as  holder,  that  the  indorsement  of  the  payees  was  genuine. 
The  plaintiff  acquired  no  title  to  the  check  as  against  Ball, 
Black,  &  Co.,  and  was  entitled  to  recover  of  the  defendants 
the  amount  of  the  check,  upon  their  implied  warranty.  The 
plaintiff  was' under  no  obligation  to  protest  the  check,  and  the 
defendants  have  lost  nothing  by  his  omission  to  do  sa     The 
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defendants'  liability  was  fixed  before  preeentment  of  the  check. 
They  contracted  that  the  signature  of  the  payees  was  genuine, 
and  it  turned  out  to  be  a  forgery;  that  alone  rendered  them 
liable:  Ooddard  v.  Mechanic^  Bank,  4  N.  Y.  147.  The  judge 
committed  no  error  in  refusing  to  charge  the  first  request  of 
the  defendants,  for  the  reason  that  there  was  no  evidence  in 
the  case  that  would  have  justified  any  such  finding  by  the 
jury;  and  besides,  as  to  negotiable  paper,  the  rules  of  law 
would  not  justify  such  a  charge.  If  the  signatures  of  all  the 
prior  parties  to  the  check  were  in  fact  forged  by  Miaglia,  the 
defendants  are  notwithstanding  liable,  as  by  their  indorse- 
ment they  impliedly  guarantee  the  genuineness  of  all  the 
prior  signatures  to  the  paper. 

The  next  request  is  equally  untenable;  first,  for  the  reason 
that  the  evidence  would  not  justify  .a  verdict  that  Miaglia 
feloniously,  and  without  the  consent  of  the  defendants,  took 
the  check  with  their  indorsement  from  them,  and  the  defend- 
ants' liability  would  not  be  changed,  even  did  he  take  the 
check  without  their  consent;  but  it  is  apparent  that  he  did  not 
do  so.  The  defendants  indorsed  the  check  in  the  presence  of 
Miaglia,  and  presented  it  to  the  bank;  and  the  cashier  inquired 
of  the  defendant  presenting  the  same  if  he  was  acquainted 
with  the  payees;  and  when  he  told  the  cashier  he  was  not,  but 
that  he  knew  Ball,  Black,  &  Co.,  and  they  said  the  check  was 
all  right,  the  cashier,  finding  that  they  did  not  know  the  sig- 
natures of  the  payees,  and  whether  the  same  was  genuine, 
very  properly  advised  the  defendants  not  to  have  the  check 
cashed;  and  thereupon  Miaglia  took  the  check  and  put  it  in 
his  pocket,  without  any  objection  fi*om  the  defendants.  The 
defendants  had  paid  nothing  for  the  check;  and  as  regards 
them,  the  check  belonged  to  Miaglia,  and  if  they  saw  fit  to 
allow  him  to  take  it,  and  retain  it  with  their  indorsement 
upon  it,  they  must  be  held  liable  to  any  subsequent  holder  in 
good  faith  as  indorsers  of  the  check.  The  third  request  to 
charge  is  wholly  untenable,  when  the  indorsement  of  the 
payees  is  found  by  the  jury  to  be  a  forgery,  as  we  have  shown. 
No  error  was  committed  in  the  charge.  There  was  certainly 
nothing  in  the  case  that  should  have  put  the  plaintifi*  upon 
inquiry  as  to  this  indorsement  of  the  payees. 

The  evidence  to  show  that  Ball,  Black,  &  Co.  intended  to 
make  this  check  payable  to  the  payees  in  the  Martin  check, 
which  they  then  received  from  Miaglia,  and  *that  the  clerk 
was  so  directed  to  fill  it  out,  was  properly  received.    The  evi- 
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dence  had  no  materiality,  80  far  as  it  went,  to  explain  the  dis- 
crepancy in  the  spelling  of  these  names;  but  it  was  material 
to  show  that  it  was  not  intended  to  make  it  payable  ta 
Miaglia,  or  to  fictitious  persons,  so  that  Miaglia  could  use  it 
without  the  indorsement  of  the  payees.  Miaglia  was  a 
stranger  to  them,  and  they  took  the  precaution,  probably,  to- 
make  their  check  payable  to  the  indorsers  upon  the  check 
which  they  received  from  him,  so  that  he  would  have  to  pro- 
cure their  indorsement  before  using  it  The  case  of  CoggUl  v. 
American  Ex.  -Bon*,  1  N.  Y.  113  [49  Am.  Dec.  310],  shows 
that  this  evidence  was  competent.  That  this  evidence  was 
competent  is  pretty  apparent,  I  think,  to  the  appellant's  coun- 
sel, for  it  furnishes  a  perfect  answer  to  his  fourth  point  made 
upon  this  appeal,  which  is,  that  this  check  was  payable  to 
fictitious  persons,  and  Miaglia  could  transfer  it  so  as  to  give  a 
good  title  without  any  indorsement.  The  judgment  of  the 
superior  court  was  right,  and  should  be  affirmed. 
All  the  judges  concurring,  judgment  affirmed. 


IssoRSEB  or  Negotiabli  Paper  Warrants  Gemoinsnkss  of  Prior 
810NATURBS:  State  Bank  ▼.  TeartTtg,  28  Am.  Dec.  266;  WeaJdey  ▼.  Bell,  36 
Id.  ]16;  WkUe  v.  Conttnenial  Na^oruil  Bank,  64  K.  T.  320;  DalrympU  ▼. 
Hillenbrand^  62  Id.  9,  both  citing  the  principal  case;  although  the  indorsement 
is  '*  without  recourse  ":  Note  to  Watson  ▼.  Cheaire,  87  Am.  Dec.  390;  Dumoni 
y.  WUUamaon,  98  Id.  186. 

Thjs  principal  case  is  cited  in  Lindley  ▼.  D^fendorf,  43  How.  Pr.  369, 
to  the  point  that  the  purchaser  of  a  county  bond,  payable  to  bearer  in  good 
faith  for  value,  and  without  notice,  gets  a  good  title;  and  in  Smith  v.  Sac  Co., 
II  Wall.  160,  per  Clifford,  J.,  dissenting,  to  the  point  that  holders  of  cou- 
pons indorsed  in  blank,  or  made  payable  to  bearer,  stand  upon  the  Bam» 
looting  as  holders  of  bills  of  exchange  or  promissory  notes;  but  it  is  disap- 
proved in  Suaqudtanna  VaUey  Bank  v.  Loomis,  86  N.  Y.  211,  213,  S.  C,  12 
Week.  Dig.  420,  421,  in  holding  that  the  indorsement  of  a  draft  by  an  ao- 
eommodation  indorser  was  not  a  guaranty  of  the  genuineness  of  the  draft. 


Ceomwell  V.  Hewitt, 

\40  New  York,  49L] 

Osm  Who  Writes  his  Name  on  Back  or  KoK-NsaonABUi  Note  is  Liable- 
AS  Guarantor  or  Maker  to  the  holder  thereof,  and  is  not  entitled  t* 
haTe  the  notes  presented  for  payment  when  due,  or  to  be  given  notice  ol 
non-paymient. 

Action  to  charge  the  defendant  as  guarantor  of  two  non- 
negotiable  notes.    The  facts  are  stated  in  the  opinion. 
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R.  H.  Ofubf MK,  for  the  appellant 
Riifw  B.  Cowing^  for  the  respondent. 

By  Court,  MAflON,  J.  This  action  was  tnon^t  to  reoofer  ef 
the  defendant  the  amount  of  two  non^negotiabk  notes  of  aev- 
enty*five  dollars  each,  upon  the  following  facts:  One  William 
Ryan  made  the  notes  payable  to  the  defendant  by  name,  and  the 
defendant  transferred  the  notes  to  the  plaintiff  for  yalue,  and 
indorsed  them  oeer  by  writing  his  name  upon  the  back.  The 
notes  were  not  presented  for  payment  when  they  fell  dae,  nor 
was  any  notice  of  non-payment  given  to  the  defendant,  and 
the  only  question  in  the  case  is,  whether  the  plaintiffs  are  en- 
titled upon  these  facts  to  recoyer  of  the  defendant  the  amount 
of  the  notes.  The  case  of  Richard  ▼.  Warringj  1  Keyes,  575,  is 
an  authority  in  point,  and  decides  the  very  question  in  favor  of 
the  plaintiffs.  The  case  holds  that  the  holder  may  overwrite 
the  indorser's  name  with  a  contract  of  guaranty,  or  as  maker 
of  the  note.  That  case  must  be  regarded  as  controlling,  even 
should  we  think  the  reasons  assigned  for  the  decision  unsatis- 
factory. 

The  judgment  of  the  supreme  court  must  be  reversed,  and 
a  new  l^al  granted,  with  costs  to  abide  the  event. 


LiABnjTT  ov  Onb  Wbo  Wbitis  hib  Namb  oir  Baok  of  NoH-XBoanABUi 
NoTB:  See  Biddk  ▼.  Stevena,  87  Am.  Dec.  181,  And  note.  The  writiiig  hf 
ooe  of  his  name  aoroes  ihe  back  of  a  non-negotiable  note  ia  not  legally  an 
indorsement  of  the  note:  Cawky  ▼.  CotteUOf  15  Hon,  904;  and  aach  penon 
is  not  entitled  to  require  that  immediate  demand  of  payment  be  madey  and 
notice  of  non-payment  given:  Ntwm/an  ▼.  Froti^  62  N.  Y.  426.  Th%  writer 
is  liable  as  a  maker  of  the  note  or  a  guarantor  of  its  payment:  McMuUen  ▼. 
Raffeity,  24  Hon,  864,  affirmed  in  89  N.  T.  458;  8.  C,  16  Weak.  Dig.  196; 
Rm  v.  HdOeU,  34  Hon,  128;  S.  0.,  20  Week.  Dig.  84;  lAUk  t.  Bawmm^  8 
Abb.  N.  O.  268;  i2o<AfdUIi  ▼.  Grov  31  Mich.  164.  The  pdnoipal  oaaa  ia  dted 
to  the  above  points. 


Bbadlet  t;.  Aldbioh. 

[40  Nbw  Tobk,  001] 

Lboal  Rblibv  ov  Damaobb  cabmot  bb  Awabdbd  VBina  Ooa%  m  Aonov 
SBKKnro  lOB  Equitablb  Rbubf  oklt,  damagea  beiag  maAmt  afligsd 
in  the  complaint  nor  claimed  upon  the  trial,  where  the  court  finds  thai 
the  plaintUf  is  not  entitled  to  equitable  relief,  but  iwiaJH  faelB 
whidi  would  warrant  an  action  by  the  plaintiff  for 


Action  seeking  the  resoisflion  of  an  executed  agreement  hj 
which  the  plaintiff  was  to  convey  and  deliver  to  the  dfiCnd- 
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ants  a  £urm  and  some  eheep,  in  return  for  certain  village  lota 
and  a  sum  of  money,  on  the  ground  of  fraudulent  representa- 
tions concerning  the  number,  situation,  condition,  and  value  of 
the  lots.  One  of  the  lots  had  been  previously  sold  by  the 
defendants  to  one  Webb,  and  the  bond  and  mortgage  executed 
by  him  were  transferred  to  the  plaintiff.  The  judge,  who 
tried  the  case  at  special  term,  filed  a  decision  in  which  he 
stated  that  the  plaintiff  had  failed  to  satisfy  him  of  the  frauds 
alleged,  but  in  which  he  found  that  ^'Aldrich  falsely  repre- 
sented him  [Webb]  to  be  good;  and  for  this  he  is  liable, 
and  plaintiff  is  entitled  to  judgment  for  whatever  damages 
he  has  in  that  respect  alone  sustained;  and  for  the  purpose  of 
ascertaining  such  damages,  there  must  be  a  reference  to  Judge 
Griswold  to  take  proofs  and  report."  The  damages  having 
been  ascertained,  judgment  for  their  amount  and  costs  of  the 
action  was  entered  for  the  plaintiff.  The  defendant,  Aldrich, 
appealed  to  the  general  term,  and  the  plaintiff's  complaint 
was  dismissed  with  costs  to  the  defendant,  but  without  preju- 
dice to  the  right  of  the  plaintiff  to  bring  an  action  at  law,  if 
so  advised.    The  plaintiff  thereupon  appealed  to  this  court 

Cteorge  BarUettj  for  the  appellant. 
HaUhkiM  and  Seymour ^  for  the  respondent 

By  Court,  Woodruff,  J.  The  order  and  judgment  of  the 
eneral  term  of  the  supreme  court,  whereby  the  judgment  at 
pecial  term  was  reversed,  was  entered  in  July,  1859.  By  the 
provisions  of  the  code,  at  that  time  in  force,  the  questions, 
whether  of  fact  or  of  law,  arising  upon  the  trial  of  an  action 
by  the  court,  cotdd  only  be  reviewed  in  the  manner  prescribed 
by  section  268,  to  wit,  '^  the  questions  of  law  in  every  stage 
of  the  appeal,  and  the  questions  of  fact  upon  the  appeal  to 
the  general  term  of  the  same  court." 

It  appears  by  the  opinion  assigning  the  reasons  for  the  re- 
versal of  the  judgment  in  this  case,  that  the  court  in  general 
term  were  of  opinion  that  the  evidence  was  not  sufficient  to 
warrant  any  finding  that  the  defendant  made  any  fraudulent 
representations,  or  that  the  plaintiff  was  induced  to  make  the 
exchange  by  any  representations  touching  the  responsibility 
of  the  purchaser  of  the  viUage  lot,  or  that  the  plaintiff  was  in 
that  respect  defirauded,  and  therefore  that  '^  the  evidence  in 
the  case  does  not  justify  the  judgment  which  was  given." 

If,  therefore,  the  code  had  renudned  unchanged,  it  would  be 

Am.  Dm.  Vol.  G-M 
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a  serious  question  whether  this  appeal  ought  not  to  be  dia- 
missed  on  the  ground  that  we  haye  no  jurisdiction  to  review 
the  determination  which  was  actually  made  by  the  general 
term. 

But  by  the  amendment  of  1860,  it  is  explicitly  enacted  that 
a  judgment  on  trial  by  the  court  shall  not,  in  the  court  of  ap- 
peals, be  deemed  to  have  been  reversed  upon  questions  of  fact, 
unless  BO  stated  in  the  judgment  of  reversal,  and  this  provis- 
ion is  made  to  apply  to  appeals  then  pending,  as  well  as  to 
those  thereafter  brought. 

We  are,  therefore,  in  the  face  of  the  declared  opinion  of  the 
general  term  that  the  evidence  was  wholly  insufficient  to  sus- 
tain the  conclusions  of  the  court  at  special  term,  compelled  to 
treat  the  reversal  as  having  been  ordered  for  error  in  law,  and 
to  review  the  case  upon  that  assumption. 

No  doubt  if  the  defendant  had  desired  to  insist  that  the 
reversal  in  the  general  term  was  upon  the  questions  of  fact, 
he  would,  after  the  act  of  1860,  have  been  permitted  to  pro- 
cure an  amendment  of  the  judgment  of  the  general  term,  so 
as  to  conform  to  the  opinion  of  the  court  in  that  respect,  and 
cause  the  same  to  be  filed  here  as  part  of  the  record. 

No  such  amendment  having  been  made,  the  review  here  is 
necessarily  confined  to  the  questions  of  law.  It  may  be  that 
the  defendant  has  preferred  that  the  case  be  thus  reviewed, 
for  the  reason  that  if  it  were  assumed  or  stated  in  the  judg- 
ment that  the  reversal  was  upon  the  ground  that  the  evidence 
did  not  sustain  the  findings  of  fact,  the  propriety  of  ordering 
judgment  final  for  the  defendant,  instead  of  ordering  a  new 
trial,  would  have  been  open  to  discussion  and  to  very  serious 
doubt,  for  non  constat  that  on  a  new  trial  the  plaintiff  would 
not  have  furnished  ample  proof  to  sustain  his  allegations. 

What,  then,  are  the  questions  of  law  raised  upon  the  trial, 
or  opei\to  review  here? 

No  exception  was  taken  by  the  appellant  to  any  ruling  of 
the  court  in  receiving  or  rejecting  testimony.  The  exceptions 
taken  to  the  decision  of  the  court  are  mainly  to  the  findings 
of  fact. 

But  the  exceptions  may  be  said  to  present  a  question  of  law, 
or  perhaps  two  questions  of  law,  in  this,  that  the  appellant 
below  excepts  to  the  conclusion  that  the  defendant  is  liable, 
and  the  plaintiff  entitled  to  judgment  for  the  damages  sus- 
tained by  reason  of  the  false  representation  that  Webb,  the 
said  purchaser,  was  good,  and  the  award  of  a  reference  to 
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ascertain  such  damages.  And  the  ground  stated  in  the  ex- 
ception is,  that  such  decision  is  against  law  and  the  uniform 
practice  of  courts  of  equity;  that  the  justice  had  not  juris- 
diction to  order  such  a  reference;  that  the  court,  after  an  ex- 
press finding  that  there  was  no  ground  for  equitable  relief, 
had  no  right  to  try  a  simple  question  of  fraud,  and  assess  or 
cause  to  be  assessed  the  damages  therefor;  but  that  a  trial  of 
such  an  issue  could  (unless  the  defendant  consented)  only  be 
tried  by  a  jury. 

It  is  clear  that  this  action,  begun  and  tried  as  an  action  in 
equity,  seeking  upon  various  allegations  equitable  relief,  and 
equitable  relief  only,  viz.,  the  rescission  of  an  agreement,  and 
the  restoration  of  the  parties  to  their  former  condition,  has 
ended  as  an  action  on  the  case  for  deceit,  and  an  award  of 
damages  therefor;  which  is  ^'an  action  for  the  recovery  of 
money  only  ":  Code,  sec.  253. 

It  cannot  be  said  that  the  defendant,  by  going  to  trial  before 
the  court  without  objection,  waived  his  right  to  object  to  the 
trial  of  a  mere  action  to  recover  damages  for  deceit  without  a 
jury;  for  the  action  was  not  "  an  action  for  the  recovery  of 
money  only,"  Code,  sec.  253,  but  for  special,  equitable  relief, 
and  was  therefore  "triable  by  the  court":  Id.,  sec.  254.  Ho 
therefore  had  no  alternative,  and  had  no  right  to  object  to  the 
trial  of  the  cause  by  the  court. 

Scott  V.  Barlow,  24  N.  Y.  40,  does  not  conflict  with  this  view. 
There  the  complaint  was  "  framed  for  the  specific  performance 
of  an  agreement;  and  in  default  thereof,  for  compensation  in 
damages."  The  opinion  pronounced  in  that  case  held  that  on 
the  face  of  the  complaint  there  was  no  ground  for  specific  per- 
formance, and  the  case  in  truth  therefore  presented  a  cause  of 
action  for  damages,  and  nothing  more.  The  defendant  there- 
fore went  to  trial  to  meet  that  precise  claim.  Greason  v.  Ke- 
tdtasy  17  N.  Y.  491,  was  like  Scott  v.  Barlow^  supra,  in  that 
respect. 

It  does  not  appear  that  the  plaintiff  at  any  time  treated  the 
action  as  brought  to  recover  damages.  No  such  idea  could  be 
suggested  by  the  complaint;  no  such  claim  appears  to  have 
been  made  at  the  trial.  The  plaintiff  docs  not,  in  his  com- 
plaint, aver  that  he  has  sustained  any  damages  from  the  repre- 
sentation, and  it  is  quite  obvious  that  he  did  not  prove  or 
attempt  to  prove  his  damages  from  this  cause,  else  a  reference 
to  ascertain  whether  he  had  sustained  any  and  how  much 
damages  would  not  have  been  necessary. 
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It  ia  oertain  that  the  former  practice  of  the  coort  of  chancery 
fbrnidseB  no  wairrant  for  such  a  proceeding.  When  all  ground 
for  eqnitable  interposition  failed,  the  bill  was  diemisBed;  and 
if  a  cause  of  action  st  law  appeared  to  arise  out  of  the  trans- 
action, which  rested  in  no  equitable,  but  simply  in  legal,  ju- 
risdiction, the  party  was  leflb  to  pursue  his  remedy  in  tbe 
appropriate  forum. 

The  code,  however,  in  section  275,  provides  that  "  the  leUef 
granted  to  a  plaintiff,  if  there  be  no  answer,  cannot  exceed 
that  which  he  shall  have  demanded  in  his  complaint;  but  in 
any  other  case,  the  court  may  grant  him  any  relief  consistent 
with  the  case  made  by  the  complaint,  and  embraced  within 
the  issue.  This  section  relieves  a  plaintiff  from  any  technical 
objection  that  he  has  not  prayed  for  the  precise  relief  to  which, 
on  the  trial,  it  may  seem  he  is  entitled,  but  the  relief  to  be 
granted  must  stiU  be  consistent  with  the  case  made  by  the 
complaint. 

And  in  construing  and  applying  this  section,  another  equally 
peremptory  must  be  kept  in  view,  which  rests  upon  the  rigl^ 
to  trial  by  jury,  secured  to  the  party  by  the  constitution.  By 
section  253,  "  an  issue  of  fact,  in  an  action  for  the  recovery  of 
money  only,  ....  must  be  tried  by  a  jury,  unless  a  jury  trial 
be  waived,"  as  provided  in  section  266. 

Now,  it  was  not  the  intent  of  section  275  to  violate  this  sec- 
tion, and  enable  a  plaintiff  to  compel  a  trial  by  the  court  by 
merely  alleging  some  ground  for  equitable  relief^  and  failing 
in  that,  have  a  trial  of  issues  in  an  action  for  fraud,  and  an 
assessment  of  damages  therefor  without  a  jury.  Nor  will  it 
warrant  the  court  in  disappointing  the  expectation  and  claims 
of  both  parties,  trying  the  action  and  deciding  it,  so  far  as  it  is 
equitable  in  its  nature,  by  denying  the  plaintiff's  claim;  and 
then  selecting  of  facts  found,  some  of  which  may  warrant  an 
action  for  damages,  which  the  plaintiff  has  neither  allied  nor 
claimed,  and  then  order  an  assessment  by  a  referee,  and  judg- 
ment for  such  damages  as  may  be  assessed. 

The  defendant  here  had  a  right  to  a  trial  by  jury  of  the 
questions  upon  which  the  judge,  at  special  term,  gave  judg- 
ment against  him;  he  had  a  right  to  know,  in  some  stage  of 
the  action,  that  some  claim  for  damages,  on  the  ground  of 
fraud,  was  made  against  him;  he  was  entitled  to  an  oppor- 
tunity to  object  that,  as  to  such  an  issue,  he  was  entitled  to  a 
trial  by  jury,  and  to  demand  such  trial. 
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According  to  the  record  before  irs,  he  was  not  apprised  of 
any  such  claim  nntrl  its  declaTstion,  and  fts  maintenance 
m>peared  in  the  decision  of  the  judge;  and  to  that  he  excepted, 
which  alone  he  could  do. 

The  opinion,  in  this  court,  in  Mann  v.  Fairchild^  2  Keyes, 
111  et  seq.,  is,  that  ^'if  a  party  brings  an  equitable  action 
even  now,  when  the  same  court  administers  both  systems  of 
law  and  equity,  the  party  must  maintain  his  equitable  action 
upon  equitable  grounds  or  fail,  even  though  he  may  prove  a 
good  cause  of  action  at  law  on  the  trial ":  See  also  Heywood 
▼.  Buffaloy  14  N.  Y.  540. 

If  it  were  material,  it  might  be  further  suggested  that  the 
decision  of  the  judge  does  not  itself  show  a  cause  of  action 
for  which  the  damages  could  properly  be  awarded.  His  find- 
ing is  simply  that  "  Aldrich  falsely  represented  him  [Webb, 
the  purchaser  of  one  of  the  lots]  to  be  good;  and  for  this  he 
is  liable,  and  plaintiff  is  entitled  to  judgment  for  whatever 
damages  he  has,  in  that  respect,  sustained."  Here  is  no  find- 
ing'of  any  fraud;  no  finding  that  the  plaintiff  was  deceived, 
nor  of  an  intent  to  deceive,  though  deceit  is  of  the  gist  of  such 
an  action,  and  no  finding  that  the  plaintiff  sustained  any 
damages. 

It  may  be  true  that  where  two  causes  of  action,  one  legal 
and  one  equitable  in  their  nature,  are  stated  in  the  same 
complaint,  the  court  may  try  the  cause,  and  if  the  defendant, 
having  just  opportunity,  does  not  demand  a  jury  for  the  trial 
of  such  of  the  issues  as  the  code  and  the  constitution  both 
require  to  be  tried  by  the  jury,  he  may  be  held  to  waive  a  trial 
by  jury.  But  he  must  have  just  opportunity  before  such 
waiver  can  be  implied,  and  it  is  not  to  be  overlooked  that  the 
code  itself,  declaring  how  a  jury  trial  may  be  waived,  does 
not  make  mere  appearance  such  a  waiver,  but  "oral  consent. 
in  open  court,  to  be  entered  in  the  minutes." 

If  it  could  fairly  be  said  that  the  present  complaint  stated 
two  causes  of  action,  of  which  one  was  for  damages  for  deceit, 
it  would  have  been,  probably,  within  the  power  of  the  general 
term  to  reverse  the  judgment,  and  order  the  issues,  in  that 
respect,  to  be  tried  by  a  jury.  That  may  be  done  where  causes 
of  action,  legal  and  equitable,  are  properly  united  in  the  same 
complaint. 

But  I  do  not  think  that  this  action  presents  such  a  case, 
and  the  judgment  appealed  from  should,  therefore,  be  affirmec^ 
with  costs. 
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Hunt,  C.  J.,  and  Mabon,  James,  Danielb,  JJ.,  were  for  af- 
firmance, on  the  grounds  stated  in  Woodrufp's  opinion. 

Mason,  J.,  also  thought  the  case  came  under  section  171  of 
the  code,  and  there  was  a  total  fedlure  of  proof  under  that 
section. 

Gbover,  J.,  thought  the  code  authorized  the  uniting  of 
legal  and  equitable  causes  of  action  arising  out  of  the  same 
transaction.  In  this  case  the  general  term  should  have 
ordered  a  new  trial.  The  order  should  be  aflirmed  as  to 
reversal  of  the  judgment,  and  reversed  so  far  as  it  ordered 
final  judgment  for  the  defendant. 

The  order  was  affirmed  on  the  ground  the  complaint  did 
not  state  any  other  cause  of  action  than  the  equitable  one,  and 
there  was  a  total  failure  of  proof  as  to  that. 

The  court  agreed,  unanimously,  that  causes  of  action,  both 
legal  and  eqaitable,  arising  out  of  the  same  transaction,  may 
be  united  by  proper  allegations  in  the  complaint. 

Order  affirmed,  and  judgment  absolute  for  the  defendant. 

LiOAL  Relief  of  Damaobb  oaitnot  sb  Awabdxd  uitdxr  Cod^  n 
Action  Skbkino  fob  Equitable  Rblibv  ohlt:  Whedodt  ▼.  Xee,  74  N.  T. 
fiOO;  S.  C,  5  Abb.  N.  C.  85;  Brinekerhoff  y.  BosMek,  105  N.  T.  572;  Bedsr. 
AUtMon,  4  Daly,  445;  it  is  a  cardinal  role  that  the  pleadings  of  the  party  to 
whom  relief  is  awarded  mast  be  mifficient  to  warrant  the  relief:  Sigoumqf  t. 
ZeUerbacht  55  CaL  440;  bat  the  plaintiff  may  have  any  relief  conaistent  wxtli 
the  case  made  by  his  complaint,  and  embraced  within  the  issnea,  bat  can  have 
no  other  relief:  Hole  y.  Omaha  Nathnal  Ba/nk,  49  N.  T.  632;  Stevau  ▼.  Jfoyor 
etc  qf  New  York,  84  Id.  305;  8.  0.,  12  Week.  Dig.  59;  AndrewY.  NewJerm§ 
Sieamboai  Co.,  11  Han,  494;  Seeiey  ▼.  New  Tori  NaOomMl  Esodimnge  Bamk,  S 
Daly,  405;  PAe/jM  ▼.  Wood,  46  How.  P^.  5;  Price  ▼.  Brown,  10  Abb.  N.  a 
71;  S.  C,  60  How.  Pr.  515;  Bberhardt  v.  Schuier,  10  Abb.  N.  C.  390.  Hm 
foregoing  oases  cite  the  principal  case. 

Causes  of  AonoN,  Legal  and  Equitable,  Abisino  out  of  Sake  Tbabb- 
AonoNS  MAT  be  United  ukdeb  Code:  StembergerY,  McOovem,  56  N.  T.  20; 
8.  C,  15  Abb.  Pr.,  N.  S.,  271;  8teven$Y.  Ma^orete.  qfNew  York,  84  K.  T.  305; 
8.  C,  12  Week.  Dig.  59;  Carter  ▼.  De  Camp,  40  Han,  259;  8.  C,  9  Civ.  Proc. 
Rep.  220;  24  Week.  Rep.  260;  Wager  v.  Wager,  23  Han,  443.  The  only  am- 
seqaenoe  being  that  all  most  be  tried  by  a  jary:  People  ▼.  Albanjf  etc  R.  iZL, 
57  K.  Y.  174;  Bueher  v.  Carroll,  19  Hon,  621.  If  the  complaint  sets  forth  a 
canse  of  action  for  specific  performanoe  of  a  contract  to  conyey  land,  and  a 
cause  of  action  for  damages  for  breach  of  contract,  in  case  the  contract  cannot 
be  performed,  if  apon  the  trial  it  tarns  oat  that  the  equitable  relief  cannot  be 
had,  the  plaintiff  can  yet  recover  his  damages,  if  he  is  entitled  to  any:  Mar* 
gr^fv,  MuMr,  57  N.  T.  159;  Lawrence  v.  Saratoga  R,  R.,^  Hon,  477.  The 
principal  case  is  cited  to  the  foregoing  points. 

The  fbhtoipal  case  is  also  oeted  as  follows:  In  Dedm  v.  PUse,  5  Daly, 
102,  and  Page  t.  Cameron,  H  Week.  Dig.  478,  to  the  point  that  where  tho  ooly 
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qnestion  in  a  caao  is  one  of  damages,  it  should  be  tried  by  a  Jury,  unless  the 
defendants  waiTe  the  jnry;  in  HiOehina  ▼.  SrnUh,  63  Barb.  254^  to  the  point 
that  where  the  defendants  in  a  case  might  have  had  the  issues  tried  by  a  jury, 
they  must  be  held  to  have  waived  the  jury  by  voluntarily  bringing  the  case  to 
a  hearing  before  the  courts  and  in  People's  Bank  v.  MiicheU,  73  K.  T.  416,  to 
the  point  that  where  an  action  at  law  is  brought,  and  the  case  tried  upon  such 
an  issue,  it  is  too  late  to  convert  the  action  into  one  for  equitable  relief,  even 
if  such  an  action  would  lie.  It  is  distinguished  in  Namm  v.  LuddmgUm,  65 
How.  Pr.  343,  as  not  being  in  conflict  with  the  theory  that  the  oath  of  a  ref- 
eree to  faithfully  and  fully  try  the  issues  may  be  waived  by  the  acts  and  ac- 
quiescence of  the  parties;  and  it  is  referred  to  in  Lata  v.  TrwU,  46  Id.  96,  on 
the  point  that  the  code  has  made  no  provision  authorizing  the  court  to  deal 
with  the  question  of  costs,  but  the  costs  are  chargeable  to  the  plaintiff  where 
an  equitable  defense  is  suooessfnlly  interposed  to  a  legal  action. 


Mills  v.  Mills. 

[40  NlW  YOBK,  64S.1 

OurrRAOT  IS  Void  as  AOAmsn  Pubuo  Poliot,  and  will  hot  bb  Eniobobd^ 
where  the  consideration  is,  that  one  of  the  parties  thereto  would  give 
"all  the  aid  in  his  power,  spend  such  reasonable  time  as  may  be  neces- 
sary, and  generally  use  his  utmost  influence  and  exertions  to  procure  the 
passage  into  a  law  "  of  a  bill  introduced  into  the  legislature. 

Action  for  the  specific  performance  of  a  contract  to  convey 
certain  real  estate,  brought  by  William  T.  Mills  against 
David  S.  Mills.  The  complaint  was  dismissed  by  the  court  at 
special  term,  upon  the  ground  that  the  agreement,  which  is 
sufficiently  stated  in  the  opinion,  was  illegal  and  void.  Judg- 
ment having  been  affirmed  at  general  term,  the  plaintiff 
appeals  to  this  court. 

Samuel  £>.  Morris^  for  the  appellant. 
Albert  Matthews^  for  the  respondent. 

By  Court,  Hunt,  C.  J.  The  question  of  the  effect  of  agree- 
ments of  this  character  has  been  recently  considered  in  thiH- 
court:  Lyon  v.  MiUhell,  36  N.  Y.  235  [93  Am.  Dec.  502];  see 
also  the  dissenting  opinion  of  Judge  Orover  at  page  682.  The 
agreement  in  question  is  founded  upon  an  undertaking  on  the 
part  of  the  plaintiff,  reciting  that  a  bill  was  pending  in  the  sen- 
ate, which  granted  unto  the  plaintiff  a  certain  railroad  fran- 
chise in  the  city  of  Brooklyn,  and  promising  '^  to  give  all  the 
aid  in  his  power,  spend  such  reasonable  time  as  may  be  neces- 
iaiy,  and  generally  to  use  his  utmost  influente  and  ezertious 
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to  procure  the  passage  into  a  law  of  the  bill  heretofore  intro- 
duced into  the  senate  of  the  state  of  New  York."  It  was  fur- 
ther agreed  that  the  said  bill  should  be  so  amended  as  to  limit 
the  grant  therein  to  the  parties  to  this  agreement;  or  that  it 
should  be  amended  as,  from  time  to  time,  should  be  agreed  by 
the  said  parties;  and,  when  passed,  the  right  should  be  trans- 
ferred to  David  S.  The  plaintiff  further  agreed  that  he  would 
not  '^  co-operate  or  conspire  "  with  any  other  person,  or  give 
any  aid  or  countenance  to  the  introduction  into  the  legislature 
by  any  other  person  of  a  similar  proposition. 

It  is  not  suggested  that  the  plaintiff  was  a  professional  man, 
whose  calling  it  was  to  address  legislative  committees.  It  is 
not  suggested  that  he  had  any  claim  of  right,  which  he  pro- 
posed to  advocate,  and  which  right  or  debt  he  proposed  to 
transfer  to  the  defendant.  He  had  simply  asked  of  the  legis- 
lature the  privilege  or  favor  to  be  granted  to  him  of  building 
and  operating  a  railroad,  upon  certain  streets  of  the  city  of 
Brooklyn.  This  privilege  may  be  assumed  to  be  of  pecuniary 
value.  To  procure  the  passage  of  such  a  law  for  the  benefit 
of  the  defendant,  he  undertook  to  use  his  utmost  influence  and 
exertions.  This  contract  is  void  as  against  public  policy.  It 
is  a  contract  leading  to  secret,  improper,  and  corrupt  tamper- 
ing with  legislative  action:  See  Lyon  v.  MitcheU^  86  N.  Y.  235 
[93  Am.  Dec.  502],  and  cases  cited;  see  also  Fuller  v.  Dame^ 
18  Pick.  479;  Sedgwick  v.  Staunton,  14  N.  Y.  289;  Frost  v.  Bet- 
mont,  6  Allen,  159;  Powers  v.  SHnner^  34  Vt.  281  [80  Am.  Dec. 
677].  It  is  not  necessary  to  adjudge  that  the  parties  stipu- 
lated for  corrupt  action,  or  that  they  intended  that  secret  and 
improper  resorts  should  be  had.  It  is  enough  that  the  con- 
tract tends  directly  to  those  results.  It  furnishes  a  temptation 
to  the  plaintiff  to  resort  to  corrupt  means  or  improper  devices 
to  influence  legislative  action.  It  tends  to  subject  the  legisla- 
ture to  influences  destructive  of  its  character,  and  fatal  to  pub- 
lic confidence  in  its  action:  Clippinger  v.  Hepbaughy  5  Watts 
&  8.  315  [40  Am.  Dec.  519];  FuUer  v.  Damej  18  Pick.  479. 

The  case  was  correctly  decided,  and  the  judgment  should  be 
affirmed. 

All  the  judges  concurred  in  the  result. 

Mason,  J.,  thought  it  the  duty  of  the  court  to  construe  a  con- 
tract as  innocent,  unless  it  appears  affirmatively  that  it  was  for 
a  corrupt  purpose. 

Judgment  affirmed. 
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C02ITKACTS  TO  RXNDEB  SSRTIGBS  AS  LOBBTIBT  ABX  VoiB:    Note  tO  Pcw- 

9ons  V.  Trask,  66  Am.  Dec.  506;  Powen  ▼.  Shmnert  80  Id.  677»  and  note; 
Lyon  V.  MUehell,  93  Id.  602,  606,  and  note.  Pablio  policy  and  ■onnd  moral- 
ity imperatively  require  that  courts  should  put  the  stamp  of  their  disappro- 
bation on  every  act,  and  pronounce  void  every  act,  the  ultimate  or  probable 
tendency  of  which  would  be  to  sully  the  purity  or  mislead  the  judgments  of 
those  to  whom  the  trust  of  legislation  is  coafided:  Harris  v.  Sinumson,  28 
Hun,  319,  citing  the  principal  case;  and  it  is  not  neoessary  that  the  parties 
stipulated  for  corrupt  action,  or  that  they  intended  that  secret  and  improper 
resorts  should  be  had;  it  is  enough  that  the  contract  tends  directly  to  these 
results:  iflfofiee  ▼.  €%eiM|f,  62  How.  Pr.  146^  quoting  the  pitneipal  case. 

The  FMNOiFaL  cask  u  eirbbxd  to  in  Oaeanyim  v.  Amu  Co^  103  U.  8. 
276,  S.  C,  2  Trans.  Rep.  711,  on  the  point  that  a  contract  by  the  consul- 
general  of  a  foreign  government  to  use  his  influence  with  an  agent  of  that 
government  sent  to  examine  and  report  in  regard  to  the  purchase  of  arms,  in 
favor  of  a  certain  manufacturing  company,  will  not  be  upheld;  and  it  is  cited 
in  Atehimm  v.  MaOon,  43  K.  T.  149,  to  tiie  effect  that  agreements,  which  in 
their  neceesary  operation  upon  the  action  of  the  parties  to  them  tend  to 
restrain  their  rivalry  and  competition,  and  thus  to  result  in  the  disadvantage 
of  the  public^  or  of  third  parties^  are  afuast  the  prinoipls  of  sound  policy, 
and  are  void. 
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Miller  v.  Miller. 

[00  Pbnnstlvamia  Statb,  18.J 

Wbsbb  Tinamt  m  ComcoN  is  m  Possebsion,  and  by  wiU  beqoMllis  tha 
whole  estate,  in  the  presence  of  his  co-tenant,  who  acts  as  a  snbeeribiiig 
witness  to  the  will,  this  is  an  open  and  unequivocal  daam  of  adTens 
possession  to  the  whole  tract,  and  amounts  to  an  ouster  of  the  co-tenaat 

Whxbk  One  bt  Ezprkss  Aorebmknt  encourages  another  to  settle  on  Uod, 
and  go  on  and  improve  it,  and  expend  money  and  Utbor  upon  it,  naitbsr 
he  nor  his  heirs  can  afterwards  take  the  land  from  the  one  making  the 
improvements,  though  the  former  may  have  the  older  and  better  titli^ 
and  be  ignorant  of  their  rights. 

Thb  opinion  states  the  facts. 

Purman  and  Bayers^  for  the  plaintiff  in  error. 

Wyly  and  Buchanan^  and  Waddellj  for  the  defendant  in  error. 

By  Court,  Shabswood,  J.  The  first  error  assigned  is  to  the 
charge  of  the  learned  judge  below  on  the  question  of  ouster. 
The  plaintiff  in  error  complains  that  the  question  of  fact  in- 
volved was  entirely  taken  from  the  jury.  The  court  said: 
'*  The  making  a  sale  or  a  will  giving  his  estate  to  his  children 
as  was  done  in  this  case,  the  will  being  witnessed  by  George 
Miller  (the  co-tenant  and  plaintiff),  would  be  a  dedsive,  open, 
unequivocal  act."  At  the  same  time  that  they  gave  this 
instruction,  they  said,  in  affirming  the  plaintiff's  fourth  point, 
'^  that  in  order  to  constitute  an  ouster  of  tenants  in  oommoD 
or  copartners,  there  must  be  something  more  than  the  mere 
continuance  of  possession  or  perception  of  profits  and  pay- 
ment of  taxes;  viz.,  there  must  be  such  acts  as  denying  the 
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right  of  his  co-tenants,  or  other  unequivocal  acts  resisting  and 
setting  at  defiance  his  co-tenants  or  copartners." 

Taking  the  whole  together,  the  instruction  was,  that  the 
making  of  a  will,  such  as  that  given  in  evidence,  was  such  an 
act.  This  will  gave  directions  that  his  farm  should  be  rented 
out,  and  its  proceeds  applied  to  the  benefit  of  his  family  until 
his  youngest  daughter  became  eighteen  years  of  age,  and  then 
his  real  estate  was  to  be  equally  divided  by  metes  and  bounds, 
quantity  and  quality,  among  his  children.  It  was  clearly  in- 
consistent with  a  devise  of  an  undivided  interest.  In  Culler 
V.  Motzer,  13  Serg.  &  R.  856,  it  was  held  that  a  sale  by  one 
tenant  in  common  of  the  whole  tract  is  an  ouster.  In  Lodge 
V.  Patiersortj  3  Watts,  74,  the  defendant,  immediately  after  the 
death  of  his  brother  and  co-tenant,  put  up  his  interest  at  pub- 
lic sale,  bought  it  in,  and  then  had  a  survey  made  in  his  own 
name.  In  Dikeman  v.  Parish^  6  Pa.  8t.  226,  leasing,  devisingi 
and  conveying  lands  are  mentioned  as  the  highest  acts  of 
dominion  over  the  property.  The  uncontradicted  evidence  in 
this  case  showed  that  the  co-tenant  and  plaintiff  was  a  sub- 
scribing witness  to  the  will,  and  according  to  the  testimony  of 
Elizabeth  Miller,  the  will  was  read  in  his  presence.  There 
could  not  have  been  a  more  open  and  unequivocal  claim  of 
an  adverse  title  to  the  whole  tract,  and  if  the  jury  believed 
the  evidence,  they  were  bound  to  find  an  ouster.  Upon  a  fair 
construction  of  the  whole  charge,  this  is  what  the  court  in- 
structed the  jury. 

The  second  error  assigned  is  to  the  answers  to  the  defend- 
ant's first  and  second  points.  The  substance  of  them  was, 
that  if  the  jury  believed  that  the  facts  alleged  and  set  forth 
in  them  were  sustained  and  made  out  by  the  evidence,  the 
statute  of  frauds  formed  no  objection  to  the  defendant's  title. 
These  facts  were,  that  Jacob  Miller,  the  father  of  the  plaintiff 
and  grandfather  of  the  defendant,  had  settled  on  a  tract  of 
patented  land;  that,  becoming  old  and  infirm,  he  agreed  with 
his  son,  William  Miller,  that  if  he  would  support  him  and  his 
wife  as  long  as  they  lived  he  should  have  the  land;  that  to 
obtain  a  title  William  should  apply  for  and  take  out  a  war- 
rant in  his  own  name,  and  procure  thereon  a  survey  and 
patent;  that  William  accordingly  procured  a  warrant,  caused 
a  survey  to  be  made,  and  paid  the  greater  part  of  the  pur- 
chase-money to  the  commonwealth;  that  he  built  a  dwelling- 
house,  stable,  barn,  and  other  improvements,  and  that  he  fully 
performed  his  agreement  in  supporting  his  father  and  mother 
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daring  their  lives.  NoW)  if  Jabob  Miller  had  been  a  settler 
on  unappropriated  land,  and  William  had  been  an  entire 
stranger,  and  had  obtained  a  title  from  the  state,  and  gone  on 
and  made  improvements  with  the  assent  and  encouragement 
of  Jacob,  can  it  be  doubted  that  he  would  have  been  estopped? 
When  a  man  encourages  another  to  settle  on  land  and  to  go 
on  and  expend  money  and  labor,  he  shall  not  afterwards  take 
the  land  from  the  improver,  though  he  has  an  older  and  better 
title,  even  though  he  was  ignorant  of  his  rights.  To  that  effect 
are  the  cases  of  McCormick  v.  McMurtry^  4  Watts,  196;  Jfr- 
Kelvey  v.  Trvhy^  4  Watts  ft  S.  823.  This  is  a  stronger  case, 
for  there  was  evidence  here  of  an  express  agreement;  it  was 
not  mere  assent  and  encouragement.  Jacob  Miller  had  no 
settlement  right;  he  had  no  title  but  bare  possession;  good 
indeed  against  all  the  world  but  the  grantees  of  the  common- 
wealth. This  possession  was  all  that  he  agreed  to  give  his 
son, — it  was  all  he  had  to  give, — that  he  might  procure  a  title 
from  the  state;  both  parties  evidently  supposing  that  such  a 
title  would  be  available.  On  the  faith  of  this  agreement 
William  went  on  and  fulfilled  his  contract, — took  out  the  war- 
rant, and  expended  money  in  labor  and  improvements.  If 
these  facts  were  so,  the  jury  were  bound  to  find  that  Jacob 
Miller,  the  fkther,  would  be  estopped  from  controverting  Wil- 
liam's title,  or  setting  up  an  outstanding  title  in  the  prior 
patentees;  and  of  course  his  heirs  claiming  in  privity  from 
him  are  subject  to  the  same  equitable  disability. 
Judgment  affirmed. 

OusTXB  OF  Oni  Co-TXifiirr  by  the  other,  what  ooostitatee:  WarfM  ▼. 
LffifieO;  77  Am.  Dee.  614;  a  0.,  90  Id.  443;  Arf&y  v.  JETmI^  M  U.  ttOl 
u&d  notes  to  theee  caaee. 

EsTOPFBL  AS  AGAINST  OwNKR  TO  Absxbt  TiTLi^  whers  1m  allom  another 
to  make  improTomenta  and  expend  money  on  hia  land,  witii  his  oonsent: 
Qodeffroy  ▼.  Caldwell,  66  Am.  Dec.  360,  and  note  362;  Tougtie'a  Leme  y.  Kut- 
well,  79  Id.  649.  As  to  Improyements  made  nnder  promise  of  afterwirds 
aeqoiring  title,  see  Smith  v.  Adm'ra  qf  SmUk,  78  Id.  48. 

Onb  Who  Enoouraou  AKOTBxa  to  Settlb  ok  Lahs^  and  expend  money 
on  and  improve  it»  cannot  afterwards  assert  a  better  title  to  it:  Mta$m  ▼. 
Kaitte,  67  Pa.  St  133.  And  one  who  pnrchases  at  official  sale^  thnmgb  tend, 
cannot  hold  it  through  the  aid  of  tflohniflal  rules  of  law:  Pcwmr  t.  l%Kift  9i 
Id.  351,  both  citing  the  principal 
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Shenk  V.  Philadelphia  Steam  Pbofellbb  Go. 

[60  PBB1I8TI.YAXIA  STATX,  109.  J 

OOHMOV  Cabbxxb  bt  Railway  miut  transport  gooda  to  the  plaoo  of  dnti- 
natioii,  and  deposit  them  without  delay  or  additional  chaxge  in  his 
warehoaae  nntil  the  owner  or  consignee  has  reasonable  time  to  remove 
them.  He  is  not  required  to  deliver  at  the  door  or  place  of  hnsinesB  of 
the  consignee,  or  to  give  notice  of  their  arrivaL 

CkniMOK  Gabbub's  Responbibilztt  Lasts  until  Dslivxbt  to  the  owner  or 
consignee,  or  until  that  of  some  other  party  begins.  But  he  may  be 
both  a  carrier  and  a  warehouseman,  and  he  ceases  to  be  the  former  when 
be  hsfl  placed  the  goods  in  the  wmrehonse,  after  which  he  is  only  liable 
for  ordinary  neglect. 

CiRBTKB  BT  Watbb  MUflrf  Givx  KoTiCK  to  Consignee  of  anrival  of  the 
goods. 

CoiCMON  Gakbixr  must  Takx  Oabm,  at  his  peril,  that  the  goods  are  deliv- 
ered to  the  right  person;  a  delivery  to  the  wrong  person  renders  him 
clearly  liable  for  loss,  for  whidi  trover  will  lie. 

CABRUOt  MUST  B^  Ablb  TO  Show  that  the  party  to  whom  the  goods  were 
delivered  as  agent  was  authorized  as  such  by  the  owner  or  consignee  to 
receive  them;  otherwise,  he  is  liable  for  their  loss. 

Whebb  Goods  havb  been  Gabbied  bt  Wateb  and  landed  at  the  wharf, 
the  carrier  is  still  liable  as  bailee,  unless  he  can  show  that  they  have  been 
lost  without  n^Ugence  on  his  part,  or  that  of  his  agents  or  servants. 

KoN-DELTVEBY  BY  Gabbieb  IS  Pbdia  Facib  Pboov  of  want  of  ordinary 
care,  and  casts  the  burden  of  proof  on  him. 

What  not  Evidencb  to  Disguabob  Gabbier.  —  Acceptance  by  one  man  of 
goods  from  a  drayman  is  no  evidence  to  constitute  such  drayman  his 
agent  so  as  to  charge  him  with  goods  which  the  dxayman  received  to  de» 
liver,  but  lost  by  the  ^ray. 

Case  for  loss  of  goods  transported  by  water.  The  opinion 
contains  the  facts. 

/.  E.  Ooumiy  for  the  plaintiffs  in  error. 

/.  W.  and  J.  E.  Laita^  for  the  defendants  in  error. 

By  Court,  Shabswood,  J.  It  is  unnecessary  to  consider 
whether  the  plaintiffs  in  error  would  have  been  liable  for  the 
Io08  of  the  cotton  for  which  the  action  was  brought  if  their 
undertaking  had  been  to  forward  it  from  the  terminus  of  their 
own  route  to  some  other  ultimate  point  of  destination. 

By  the  bills  of  lading  the  place  of  delivery  was  expressed  to 
be  *'  at  their  office  m  Philadelphia."  The  words  inserted,  *'  to 
Bitner  &  Bro.,  Lancaster,  Pa.,  eare  of  B.  Bro.,  1015  Market  St., 
Philada.,"  as  in  the  bill  of  November  8,  1865,  or  ''  to  Bitner  & 
Bro.«  Lancaster,  Pa.,"  as  in  the  two  other  bills,  can  only  be 
regarded  as  a  designation  of  the  consignees  to  whom  or  to 
whose  agent  the  delivery  was  to  be  maAs. 
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When  the  responsibility  of  a  commonc  arrier  of  freight  ends, 
has  been  the  subject  of  much  discussion  and  some  contrariety 
of  opinion.  Judge  Story  states  the  rule  to  be  clear  that  car- 
riers are  bound  to  give  notice  of  the  arrival  of  goods  to  the 
persons  to  whom  they  are  directed,  and  within  a  reasonable 
time:  Story  on  Bailments,  sec.  543.  The  American  cases  are 
not  very  harmonious,  but  perhaps  the  current  of  them  sustains 
him.  There  are  some  qualifications  of  the  rule  growing  out  of 
the  different  kinds  of  carriage  which  are  beginning  to  be  gen- 
erally recognized.  A  highly  respectable  court  in  New  Jersey 
states,  as  the  result  of  all  the 'cases,  that  'Hhe  obligation  of 
common  carriers  by  railway  is  simply  to  transport  the  goods 
to  the  place  of  destination,  to  deposit  them  without  delay  and 
without  additional  charge  in  their  warehouse  until  the  owner 
or  consignee  has  a  reasonable  time  to  remove  them.  They  are 
not  required,  as  carriers  by  wagon,  to  deliver  at  the  door  or 
place  of  business  of  the  owner  or  consignees,  nor  as  carrier  by 
water,  to  give  notice  of  their  arrival.  Their  route,  being  con- 
fined to  the  track  of  their  road,  renders  the  first  impracticable 
without  the  use  of  wagons,  which  is  not  part  of  the  contract, 
and  the  usual  certainty  of  the  arrival  of  the  trains  renders  the 
latter  unnecessary,  and  by  the  usage  of  business  it  is  not  re* 
quired  ":  Morris  etc.  R.  R,  Co.  v.  AyreSj  29  N.  J.  L.  393.  These 
distinctions  seem  founded  in  reason,  and  may  perhaps  recon- 
cile the  apparent  conflict  of  authorities,  and  settle  down  at 
last  as  the  true  expression  of  the  rule  on  this  important  sub- 
ject. The  responsibility  of  the  carrier  ought,  it  would  seem, 
to  last  either  until  delivery  to  the  owners  or  consignees,  or 
until  that  of  some  other  party  begins.  Transporters  of  mer- 
chandise may  be  both  carriers  and  warehousemen,  and  they 
cease  to  be  the  former  when  they  have  placed  the  goods  they 
have  carried  in  a  depot  of  their  own,  or  any  other  safe  ware- 
house. Their  responsibility  as  warehousemen  is,  however, 
only  for  ordinary  neglect:  Chicago  R.  R.  Co.  v.  Warren,  16  111.  • 
502;  Illinois  Central  R.  R.  Co.  v.  Alexar^der,  20  Id.  23. 

The  New  York  civil  code  lays  down  a  much  more  stringent 
rule,  for  it  provides,  section  1105,  that  "if  for  any  reason  a 
carrier  does  not  deliver  freight  to  the  consignee  or  his  i^nt 
personally,  he  must  give  notice  to  the  consignee  at  its  arrival, 
and  keep  the  same  in  safety,  upon  his  responsibility  as  a  cai^ 
rier,  until  the  consignees  have  had  a  reasonable  time  to  re- 
move it." 

We  are  not  without  decisions  of  this  court  which  illostrale 
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the  Bobject.  In  Cope  v.  Cordova^  1  Rawle,  203|  it  was  held  in 
the  case  of  a  veesel  arriving  from  a  foreign  port  that  the  lia- 
bility of  the  ship-owner  ceases  when  the  goods  are  landed  at 
the  usnal  wharf;  but  the  reasons  adduced  in  support  of  it  do 
not  apply  to  the  internal  or  coasting  trade,  and  the  court  ex- 
pressly disclaim  such  an  application.  Accordingly  it  was 
decided  in  Hemphill  v.  Chenie,  6  Watts  &  S.  62,  that  the 
responsibility  of  a  carrier  on  the  Ohio  River  does  not  cease 
upon  the  delivery  of  goods  on  the  wharf.  In  this  case,  as  well 
as  in  Eagle  v.  White,  6  Whart.  505,  it  does  not  appear  to  have 
been  considered  that  even  notice  to  the  consignee  would  relieve 
the  carrier,  but  that  there  must  be  a  tender  made  "at  a  proper 
time,  in  a  proper  manner,  and  at  a  proper  place.  If  the  ten- 
der is  wanting  in  any  of  these  essential  requisites,  his  respon- 
sibility as  carrier  still  continues."  To  the  same  effect  is  Hill 
y.  HumphreySy  5  Watts  <&  S.  123.  In  conformity  to  the  quali- 
fication which  I  have  before  adverted  to  as  recognized  in  some 
of  our  sister  states,  this  court  has  also  determined,  in  McCarty 
V.  New  York  and  Erie  R.  R.  Co.,  30  Pa.  St.  247,  that  when 
goods  have  been  carried  to  their  place  of  destination,  and  then 
deposited  in  the  carriers'  warehouse  to  await  the  owner's  con- 
venience  in  taking  them  away,  the  carriers  are  only  subject  in 
respect  to  such  goods  to  the  responsibilities  of  warehousemen, 
not  to  those  of  common  carriers.  The  subject  was  also  con- 
sidered in  Tanner  v.  Oil  Creek  R.  22.  Co.,  63  Id.  411,  and  the 
opinion  expressed  that  it  is  the  duty  of  the  carrier  to  give  no- 
tice whenever  the  consignee  is  known. 

In  the  case  before  us,  indeed,  the  transporters  clearly  recog- 
nize this  to  be  their  duty;  for  they  expressly  declare  in  the 
indorsement  on  the  bill  of  lading  that  "  the  goods  must  be 
taken  by  the  consignee  immediately  after  notice  of  the  land- 
ing of  the  same  on  the  wharves,  or  the  company  will  not  be 
responsible  for  any  loss  or  damage  that  may  happen  to  them." 
However  it  might  be  if  there  was  no  such  stipulation,  it  is 
very  plain  that  in  their  own  view  their  responsibility  as  car- 
riers did  not  terminate  until  notice. 

It  is  not  pretended  that  they  deposited  the  goods  on  their 
arrival  in  any  warehouse,  either  of  their  own  or  any  other  per- 
son, or  that  they  gave  notice  to  the  consignees  or  owners,  but 
instead  of  that  they  delivered  them  to  a  master  drayman,  who 
employed  subordinates  to  carry  them  to  1015  Market  Street, 
the  place  named  as  the  store  of  the  consignees.  Nine  of  the 
bales  were  never  delivered,  as  the  verdict  settled. 
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The  learned  judge  helow  left  it  to  the  jary  to  say  whether 
the  master  drayman  was  the  agent  of  the  cooeigneeB,  and  they 
have  feand  that  he  was  not.  Whatever  doubt  may  hang  over 
other  qnestions  as  to  the  termination  of  a  carriers  or  other 
bailees  reeponsibility,  there  is  one  point  which  is  indisputable, 
— that  he  must  take  care,  at  his  peril,  that  the  goods  are  deliv- 
ered to  the  right  person;  for  a  delivery  to  a  wrong  person  ren- 
ders him  clearly  responsible:  Story  on  Bailments,  sec.  643; 
Oarrett  v.  WUlan^  5  Bam.  A  Aid.  53;  though  innocently  and 
by  mistake,  as  when  it  is  made  upon  a  forged  order:  LtdAoek 
V.  Jn^Its,  1  Stark.  83,  104;  PauM  v.  Myen,  26  Wend.  59L 
Such  a  wrongful  delivery  has  been  held  in  many  cases  to 
amount  to  a  conversion,  and  that  trover  may  be  maintained: 
Stephenwn  v.  Hart,  4  Bing.  476;  Syeds  v.  -Hay,  4  Term  Bep. 
260;  Devreux  v.  Barclay y  2  Bam.  A  Aid.  702;  Youl  v.  Harboi- 
iUj  Peake,  149;  Stephens's  Nisi  Prius,  981.  The  carrier  must 
show  that  the  person  to  whom  the  goods  were  delivered  as 
agent  was  duly  authorized  as  such  by  the  owner  or  consignee 
to  receive  them;  for  if  he  delivers  to  any  but  the  owner,  con- 
signee,  or  agent,  he  does  so  at  his  peril:  Adams  v.  Blankentiein^ 
2  Cal.  413.  Either,  then,  the  master  drayman  was  a  mere 
stranger,  voluntarily  assuming  to  accept  and  carrr  the  goods 
to  the  consignee,  in  which  case  delivery  to  him  was  wrongful, 
or  he  was  the  agent  of  the  carriers,  and  they  assumed  the  same 
duty,  and  must  be  considered  as  undertaking  to  carry  them 
from  their  wharf  and  deliver  them  to  the  agents  of  the  con- 
signee:  Smith  V.  Nashua  and  Lou>M  R^y  Co.^  27  N.  H.  80. 
Admitting,  which  ii  the  most  favorable  view  which  can  be 
taken  of  their  case,  that  their  responsibility  as  common  car- 
riers ceased  when  the  goods  were  landed  at  their  office^  they 
would  still  be  liable  as  bailees,  unless  they  proved  that  tho 
goods  had  been  lost  without  negligence  on  their  part  or  that 
of  their  agents  or  servants;  for  it  has  been  held  by  this  coort, 
in  Vemer  v.  SweHzer^  32  Pa.  St.  208,  that  a  private  carrier  or 
ordinary  bailee  for  hire,  in  case  of  the  non-delivery  of  goods 
intrusted  to  him,  is  liable  therefor,  in  the  absence  of  proof  of 
ordinary  diligence,  and  that  the  fact  of  a  non-delivery  is  prima 
facie  evidence  of  want  of  ordinary  care,  and  throws  the  bur- 
den of  proof  on  the  bailee.  These  principles  show  that  the 
plaintiffs  in  error  have  no  good  reason  to  complain  of  the  charge 
of  the  court  below. 

The  refusal  to  answer  as  requested  in  their  first  pdnt  forms 
the  subject  of  the  first  and  second  assignment  of  error.    The 
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first  was:  '^If  the  jury  believe  that  the  employment  of  Farmer 
to  deliver  goods  at  Atchinson's  warehouse  had  been  heretofore 
and  was  in  this  instance  acquiesced  in  by  Atchinson,  the  de- 
livery by  the  defendants  to  Farmer  was  a  delivery  to  the  plain- 
tiffs." 

Certainly  the  acceptance  by  one  man  of  goods  from  a  dray* 
man  or  porter  is  no  evidence  to  constitute  the  porter  or 
drayman  his  agent  so  as  to  charge  him  with  goods  which  the 
porter  or  drayman  received  to  deliver,  but  lost  on  the  way. 
In  Ostrander  v.  Brown^  15  Johns.  89,  it  was  held  that  when 
goods  were  taken  away  from  the  wharf,  on  which  they  had 
been  deposited  by  the  carrier,  by  a  cartman  usually  or  always 
employed  by  the  consignee,  but  without  his  orders  in  this  in- 
stance, it  was  no  evidence  of  the  delivery  of  a  part  alleged  to 
be  lost,  though  then,  as  here,  the  largest  part  was  received. 

The  answer  to  the  second  point  forms  the  subject  of  the 
third  and  fourth  assignments  of  error.  It  was:  "If  the  jury 
believe  the  126  bales  of  cotton  arrived  at  Philadelphia,  the 
contract  between  the  plaintiffs  and  the  company  has  been  ful- 
filled, and  the  plaintiffs  cannot  recover."  As  we  have  seen, 
under  the  law  and  the  special  terms  of  the  contract,  the  mere 
arrival  of  the  goods  at  the  office  in  Philadelphia  did  not  dis- 
charge the  carriers,  and  the  learned  judge  might  have  directly 
negatived  the  point.  His  answer  which  affirmed  it,  but  left 
to  the  jury  to  say  whether  the  carriers  had  not  assumed  to 
transport  and  deliver  the  goods  to  the  agent  of  the  consignees, 
was  more  favorable  to  the  plaintiffs  in  error  than  they  had  a 
right  to  ask.  There  remain  to  be  considered  the  fifth  and 
sixth  errors  assigned,  which  relate  to  the  answer  to  the  third 
point,  which  was:  "  If  the  jury  believe  the  plaintiffs  or  their 
agents  did  not  notify  the  company  of  the  deficiency  in  the 
numbers  of  bales  received  by  them  until  two  or  three  weeks 
after  it  was  known  to  them,  the  plaintiffs  cannot  recover." 
The  point  was  very  rightly  declined,  for  certainly  the  indorse- 
ment on  the  bill  of  lading,  "  no  damage  allowed  without  be- 
ing notified  on  receipt  of  the  goods,"  by  no  interpretation  can 
be  extended  to  the  case  of  goods  not  delivered  at  all,  and  so 
far  as  delay  in  making  a  formal  demand  bore  on  the  question 
of  fact  submitted  to  the  jury,  it  was  very  properly  commented 
on  by  the  learned  judge. 

Judgment  affirmed. 

LiABnjTT  OY  ComcoN  Oabbieb  18  TO  BBJvnr,  m  to  notice  to  coo* 
dgnee,  u&d  as  warehoasemaa:  Bhrnienthal  v.  Brainerdf  91  Am.  Dea  849^ 
Am.  Dsa  Vol.  C— 85 
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and  note  96S;   McMUJan  ▼.  Michigan  etc.  R,  R.,  93  Id.  208,  note  290; 
Amarhatn  BoBgren  Co.  v.  Hodoett,  95  Id.  691,  and  note  C^ 

Dorr  OY  Ck>]i]COK  Cahsub  to  Gits  Noticb  to  oonaignee:  iforpan  t. 
DibblB,  94  Am.  Dea  264,  and  note  269;  Sebna  eU.  R.  R.  Ch.  r.  BuUa,  94  LL 
694. 

OomcoH  Cabsixb  Diliysbs  to  Wboho  PxRaoir  a4  his  peril,  and  wliea 
he  deliTen  to  the  agent  of  the  consignee  he  must  be  aide  to  show  that  he  ii 
the  duly  aathoriaed  agent;  otherwise  liability  attaches  to  the  carrier:  Adamt 
▼.  Bleuiiendemt  66  Am.  Dec  350,  note  362. 

CoMifOK  Carbisb  bt  Waooh  is  bound  to  delirer  the  goods  to  the  con- 
signee, or  at  his  residence  or  pbce  of  bosiness,  to  end  his  liability;  bnt  a 
common  carrier  by  water-craft  may  terminate  his  liability  as  sach  by  giving 
notice  of  the  arrival  of  the  goods,  at  the  nsnal  pbce  of  delivery,  to  the  con- 
signee, and  by  caring  for  them  for  a  reasonable  time,  to  enable  him  to  take 
them  away:  McMa§ter$  v.  Pemu^lvania  R.  R.  Co.,  69  Pa.  St  377,  citing  the 
principal  case. 

EZPBB88  CoicPAKT  MUST  DsurBB  O00D8  at  the  residence  of  the  con- 
signee, to  him  personally,  or  at  his  pVtce  of  business,  and  within  a  reason* 
aUe  time,  and,  if  practicable,  within  business  hours:  Unkm  Baspnu  Co.  r. 
Ohkmcm,  92  Ba.  St.  826»  citing  the  principal  case. 
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[00  Pbkkstlvania  Stati,  124.] 

PowxB  OF  OoKPOBATZOM  TO  FoBfBiT  Stook  given  it  by  charter  must  be 

strictly  pursued,  and  if  any  restrictions  or  limitatioiis  provided  have 

been  disregarded,  the  forfeiture  is  invalid. 
SuBSGBiBKB  TO  Stock  akd  Mbmbbb  OF  Ck>BFOBATiOH  must  OS  presumed  to 

know  the  terms  of  his  subscription. 
If  Corpobatzon  Follows  Provisions  of  its  Chabtxb  relating  to  the  fm^ 

feiture  of  stock,  its  right  to  forfeit  it  at  the  end  of  the  time  limited  la 

perfect,  and  a  stockholder  who  is  in  default  can  claim  no  further  delay 

or  any  other  notice  than  that  prescribed  and  given. 
Bniibv  Capital  Stock  of  Ck)BP0BATi0M  is  a  trust  fund  for  the  payment  of 

its  debts. 
Unpaid  Subsoriptions  to  Stock  of  Corporation  are  part  of  ita  asaeti 

which  are  available  in  equity  to  creditors,  and  a  general  assignment  for 

their  benefit  passes  them  to  the  assignee. 
AflaiGNES  OF  Corporation  mxtst  be  Ablb  to  Show  that  calls  for  unpaid 

capital  stock  have  been  duly  made,  and  by  proper  authority,  as  he  can 

only  proceed  in  the  name  of  the  corporation,  and  must  show  that  the 

provisions  of  the  charter  have  been  pursued. 
Equitt  will  Compel  Dirbctorb  of  Corporation  to  make  caUs  for  unpaid 

capital  stock  as  required  by  the  charter,  whenever  aid  is  invoked  by 

creditors  or  their  representatives. 
Intervention  of  Equitt  fob  Benefit  of  Cbeditobs  becomes  indispensable 

when  corporations  cease  to  keep  up  their  organisation  and  abandon  all 

action  under  their  charter. 
CoBPOBATiON  IS  NOT  Necessabilt  D1B8OLVBD  BT  Insolvxnot,  asflignmeat 

for  the  benefit  of  creditors,  or  writ  of  sequestration.     If  it  keeps  up  it> 
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orguuxation,  it  BtQl  6zist8»  and  its  fnnohiies  and  powers  not  capable  of 
aaaignment  mnst  be  exercised  by  it  in  sabeerviency  to  its  legal  and 
equitable  obligations. 

Whxn  Dkbts  of  Cobporatzok  RiQuntB  It  to  Makb  Oalls  for  unpaid 
capital  stock,  it  is  its  duty  to  make  them  as  much  as  it  is  to  collect  other 
debts  due  it;  its  discretion  in  the  matter  relates  only  to  the  time  and 
manner  of  making  them. 

WoKWErrvKE  of  Stock  of  Cobforation  extioguishes  all  rights  and  liabilities 
of  the  share-holder  and  of  the  corporation  to  recover  on  it;  and  its  credi- 
tors, by  whom  the  money  is  needed,  can  object  and  myoke  equity  to 
prevent  it  or  set  it  aside. 

Powm  TO  Makx  Galls  for  Umpaid  Stock  in  corporation  is  vested  in  its 
directors,  and  no  one  can  object  to  its  lawful  exercise,  except  creditors  or 
their  representatives. 

Wbsbk  Shabk-holdkbs  OBJMat  to  Patmbut  of  their  subscriptions  under 
eaUs  for  unpaid  stock  to  the  treasurer  of  the  corporations,  they  must 
tender  the  amount  to  its  assignee;  and  if  he  refuses  it,  they  would  then 
be  entitled  in  equity  to  be  relieved  from  any  attempted  forfeiture. 

Kquttt  Aids  thb  Vioilaiit  aitd  Aorrm,  but  not  those  who  sleep,  l^othing 
can  call  the  court  into  activity  but  conscienoe,  good  faith,  and  reasonable 
diligence. 

Thb  opinion  states  the  facts. 

MeMurtrie  and  Phillips,  for  the  appellantfl. 
Davis  and  Pricej  for  the  appellee. 

By  Court,  Shabswood,  J.  The  Oermantown  Passenger  Rail- 
way Company  was  incorporated,  with  a  capital  of  four  thou- 
sand shares  of  fifty  dollars  each,  by  act  of  assembly,  approved 
April  21,  1858  (Pamph.  Laws,  494);  and  by  a  supplement  of 
March  22,  1859  (Pamph.  Laws,  284),  the  stock  was  increased 
to  ten  thousand  shares.  The  plaintiff  below,  after  this  sup- 
plement, became  entitled  to  250  shares,  and  paid  in  two  in- 
stallments of  five  dollars  on  each  share.  A  third  install- 
ment of  the  same  amount  he  refused  to  pay,  and  the  direc- 
tors declared  his  shares  forfeited.  He  filed  this  bill  in  the 
court  below  to  have  this  forfeiture  declared  null  and  void, 
and  the  court  decreed  accordingly  upon  bill,  answer,  and 
proofs,  and  that  the  company  should  cause  250  shares  of  stock 
to  be  restored  to  the  name  of  the  complainant^  subject  to  all 
lawful  calls,  and  issue  to  him  a  certificate  for  said  stock  in 
usual  form,  upon  his  surrendering  any  certificate  he  may  now 
hold  to  be  canceled. 

The  grounds,  upon  which  this  decree  was  made,  appear  by 
the  opinion  below,  and  the  course  of  the  argument  by  the  able 
counsel  of  the  appellee,  to  lie  reducible  to  two.    First,  that  no 
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notioe  was  given  to  the  plaintiff  of  the  intention  of  the  direo- 
tore  to  forfeit  the  stock.  ^  In  analogy  "  says  the  opinion,  "  to 
proceedings  in  court,  should  not  a  rule  to  show  cause  first  go 
against  him,  or  a  demand  in  the  nature  of  a  scire  facias  issue, 
which  would  give  notice  that  at  a  place  and  on  a  day  certain^ 
judgment  of  forfeiture  would  be  entered,  if  the  alleged  defiarolt 
was  not  repaired  ?  We  must  look  to  the  charter  for  the  power 
of  the  directors  to  forfeit  the  stock.  No  doubt  the  power  given 
must  be  strictly  pursued,  and  if  any  restrictions  or  limitations 
there  provided  have  been  disregarded,  the  alleged  act  of  for- 
feiture must  be  declared  invalid.  This  is  so  for  the  special 
reason  that  it  is  one  of  those  forfeitures  against  which,  if  regu- 
lar, equity  does  not  relieve:  1  Redfield  on  Railways,  214.  By 
the  fifth  section  of  the  charter  of  this  corporation,  it  is  provided 
"that  if  any  stockholder  shall  omit,  for  the  space  of  six 
months,  to  pay  any  installment  which  may  be  called  for,  the 
managers  of  the  company  may  either  declare  the  shares  of 
stock  on  which  the  installments  are  unpaid  as  aforesaid  to  be 
forfeited,  or  may  at  their  option  bring  suit  to  recover  the  said 
installments,  with  interest  at  the  rate  of  twelve  per  cent  per 
annum,  as  debts  of  a  like  amount  are  by  law  recoverable 
against  the  person  or  persons  appearing  by  their  books  to  be 
the  owners  of  those  shares."  It  is  not  pretended  that  the  call 
was  not  duly  made  and  published,  that  the  plaintiff  had  not 
personal  notice,  and  that  six  months  had  not  elapsed  before 
the  forfeiture  was  declared.  Where,  then,  is  the  provision  of 
the  charter  that  requires  any  other  or  further  notice  ?  The 
plaintiff,  as  a  subscriber  to  the  stock  and  a  member  of  the 
corporation,  must  be  presumed  to  know  its  terms.  He  knew, 
then,  that  he  had  six  months  to  pay,  but  that  at  the  expiration 
of  that  time  his  stock  could  be  declared  to  be  forfeited.  That 
equity  will  not  relieve  against  such  a  forfeiture  has  been  a 
settled  doctrine  of  the  court  ever  since  Sparls  v.  Liverpool 
Waterworhsj  13  Ves.  428.  The  reasoning  of  Sir  William  Orant 
in  that  case  admits  of  no  answer.  He  considered  the  charter 
as  a  contract  between  the  subscribers.  "  The  parties  might 
contract  upon  any  terms  they  thought  fit,  and  might  impose 
terms  as  arbitrary  as  they  pleased.  It  is  essential  to  such 
transactions.  This  struck  me  as  not  like  the  case  of  individ- 
ual. If  this  species  of  equity  is  open  to  parties  engaged  in 
these  undertakings,  they  could  not  be  carried  on.  It  is  essen- 
tial that  the  money  should  be  paid  and  that  they  should  know 
what  is  their  situation.    Interest  is  not  an  adequate  compeja 
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satioQ,  even  among  individualB,  much  less  in  these  undertak- 
ings." It  follows  that  at  the  expiration  of  six  months,  the 
time  limited  in  the  charter,  the  power  of  the  managers  to  for- 
feit the  stock  was  perfect,  and  the  defaulting  stockholder  could 
claim  no  further  delay  or  any  other  notice  than  he  had  already 
Teceiyed. 

The  second  ground  of  objection  to  the  forfeiture  is,  that  be- 
fore the  call  in  question  was  made,  the  company  had  made  a 
general  assignment  for  the  benefit  of  its  creditors,  and  that  the 
call  was  unauthorized  by  the  assignee.  This,  indeed,  is  the 
principal  contention,  and  it  has  received,  as  it  deserves,  care- 
ful consideration.  It  is  certainly  an  acknowledged  principle 
that  the  entire  capital  stock  of  a  corporation  is  a  trust  fund 
for  the  payment  of  its  debts:  Wood  v.  DumTner,  3  Mason,  308; 
Mann  v.  PentZj  8  N.  Y.  422.  The  unpaid  subscriptions  to  its 
stock  are  a  part  of  its  assets,  which  can  be  made  available  in 
equity  by  the  creditors,  and  therefore  a  general  assignment 
for  their  benefit  passes  them  to  the  assignee:  West  Chester  and 
Philadelphia  R.  K  Co.  v.  Thomas,  2  Phila.  344.  It  is,  however, 
but  the  assignment  of  a  chose  in  action;  and  the  legal  title 
being  still  in  the  corporation,  the  assignee  can  proceed  only 
in  their  name,  and  must  be  able  to  show  that  the  provisions 
of  the  charter  have  been  pursued  so  as  to  give  the  company 
the  right, — in  other  words,  that  a  call  for  the  unpaid  capit^ 
has  been  duly  made,  and  by  the  proper  authority.  It  was 
said  by  Chancellor  Dessaussure  that  where  the  funds  of  a  cor- 
poration are  not  whole  and  tangible,  but  consist  in  the  liability 
of  the  members  to  be  assessed,  a  court  of  equity  will  lend  its 
aid  in  favor  of  a  creditor  of  the  company,  to  assist  him  in  en- 
forcing the  payment  of  installments  required  by  the  members, 
and  will  apply  the  fund  so  raised  to  discharge  the  debt.  It  is 
as  if  it  were  a  subrogation  to  the  rights  of  the  company:  Hume 
V.  Winyaw  and  Wando  Canal  Oo,^  1  Car.  Law  Jour.  217;  and 
this  language  is  cited  with  approbation  in  Washington  Bene-' 
ficial  Society  v.  Bacher^  20  Pa.  St.  429.  A  chancellor  will  con- 
sequentiy  compel  the  directors  to  make  the  calls  required  by 
the  charter,  whenever  his  aid  is  invoked  by  creditors,  or  the 
reporesentative  of  creditors.  There  is  a  moral  obligation,  both 
upon  the  officers  and  the  stockholders,  to  use  the  property  and 
claims  of  the  company  as  far  as  they  will  reach,  to  satisfy  the 
demands  of  creditors;  and  when  the  company  cease  to  keep 
up  their  organisation  and  abandon  all  action  under  their  char-' 
tOT|  then  the  intervention  of  equity  becomes  indispensable: 
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Henry  v.  VermiUion  and  Aahland  R.  R.  Co.,  17  Ohio,  187,  The 
members  of  a  corporation  would  not  be  allowed  to  shake  off 
their  responsibility  by  a  dissolution  any  more  than  by  a 
division  of  the  paid-up  capital  among  themselves:  Wood  y. 
Dwmmery  3  Mason,  308.  But  a  corporation  is  not  necessarily 
dissolved  by  its  insolvency;  not,  as  has  been  held,  by  a  writ 
of  sequestration  operating  as  a  legal  divestiture  of  all  its 
available  assets:  Mann  v.  Peniz,  3  N.  Y.  422;  much  less,  it 
would  seem,  by  a  voluntary  assignment  for  the  benefit  of 
creditors.  If  it  keeps  up  its  organization,  it  still  exists  in 
law,  and  its  franchises  and  powers,  not  capable  of  assignment, 
must  be  exercised  by  it,  but  in  subserviency  to  its  legal  and 
equitable  obligations.  The  discretion  of  the  managers,  as  has 
been  well  said,  as  to  calls,  is  modal  merely,  relating  to  the 
time  and  manner  of  making  payments.  When  the  debts  of 
the  company  require  the  calls  to  be  made,  it  becomes  the  duty 
of  the  managers  to  make  them,  as  much  so  as  to  collect  other 
debts  due  to  the  company.  It  is  not  discretionary  with  them 
to  say  whether  the  debts  of  the  corporation  shall  be  paid  or 
not,  when  they  have  the  means  at  command:  Ward  y.  Grt»- 
wold  Mfg.  Co,y  16  Conn.  601.  As  a  forfeiture  of  the  stock  ex- 
tinguishes all  the  rights  and  liabilities  of  the  share-holder, — 
all  title  of  the  corporation  to  recover  what  may  be  due  upon 
it, — it  follows  that  the  creditors  by  whom  the  money  is  needed 
can  object  to  such  action,  and  invoke  the  interposition  of  a 
court  of  equity  to  prevent  it  or  set  it  aside:  Small  v.  Herkimer 
Co.  Mfg.  Co.,  2  N.»Y.  330. 

It  would  seem,  from  this  course  of  reasoning,  that  it  was  the 
right  and  the  duty  of  the  assignee  of  the  Germantown  Passen- 
ger Railway  Company  to  require  the  managers  to  make  the 
calls  necessary  to  enable  them  to  settle  with  their  creditors. 
He  appears  not  to  have  considered  the  unpaid  installments  as 
assets  coming  to  him  under  the  assignments.  He  understood 
very  well,  however,  that  he  took  the  course  he  did  on  his  own 
responsibility.  "When  I  found  things  going  on  well,"  as  he 
states  in  his  testimony,  "  I  took  the  responsibility  of  letting 
Mr.  Singerly  and  his  road  work  themselves  out  of  their  diffi- 
culties." The  event  justified  his  confidence.  Though  he 
may  not  have  assented  to  the  calls,  it  is  certain  that  with 
full  knowledge  he  took  no  steps  to  prevent  them,  or  the  foiv 
feiture  of  shares  on  non-payment.  This  was  a  power  or  fran- 
chise which,  beyond  all  question,  was  vested  in  the  board  of 
managers,  and  no  one  had  any  right  to  object  to  its  lawful 
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exercise,  except  creditorBi  or  the  representative  of  creditors. 
Had  the  stockholders  objected  to  the  payment  of  their  sub- 
scriptions under  the  calls  to  the  treasurer  of  the  company,  on 
the  ground  that  they  had  notice  of  the  assignment,  their  duty 
was  to  tender  the  amount  to  the  assignee,  and  then  if  he  had 
refused  to  accept  it,  they  would  have  had  a  clear  equity  to  be 
relieved  from  any  attempted  forfeiture. 

The  plaintiff  below,  so  far  from  taking  this  course,  appeared 
to  have  concluded  that,  because  the  assignee  had  not  expressly 
authorized  the  call,  he  was  not  bound  to  pay  any  attention  to 
it.  If  this  were  so,  it  was  incumbent  upon  him  promptly  to 
take  the  proper  measures  to  enjoin  the  proceedings.  He  could 
not  sleep  on  his  rights,  and  take  the  chances  of  a  favorable 
turn  of  affairs.  When  the  call  was  made,  the  stock  was  with- 
out market  value.  There  were  but  two  installments  paid  up, 
and  each  share  was  subject  to  a  further  call  of  forty  dollars. 
Even  the  bonds  of  the  company  were  not  and  could  not  be  sold 
for  fifty  cents  on  the  dollar.  The  last  call  was  made  October 
8,  1860,  payable  on  or  before  the  5th  of  November  following. 
He  lay  by  for  three  years,  until  the  10th  of  November,  ISSS*, 
when  he  filed  his  bill  in  the  court  below.  In  the  mean  time, 
the  company  had  emerged  from  its  difficulties,  paid  its  float- 
ing debts,  and  the  stock  had  become  valuable.  He  is  now 
willing  and  desirous  to  take  it,  subject  to  all  the  unpaid  in- 
stallments. It  would  be  strange  equity  to  allow  a  party  thus 
to  speculate  upon  contingencies.  The  forfeiture  relieved  him 
from  all  the  obligations  of  his  subscription.  Neither  the  com- 
pany nor  the  assignee  could  have  pretended  to  enforce  those 
obligations.  Thus  he  alone  would  be  allowed  to  play  fast  or 
loose.  Equity  aids  the  vigilant  and  active,  not  the  sleeping 
and  indolent.  "  Nothing,"  in  the  language  of  Lord  Camden, 
^*  can  call  forth  this  court  into  activity  but  conscience,  good 
Cedth,  and  reasonable  diligence.  When  these  are  wanting,  the 
sourt  is  passive,  and  does  nothing  ":  Smith  v.  Clay^  8  Bro.  C.  C. 
689,  note. 

Decree  reversed,  and  now  bill  dismissed  at  the  costs  of  the 
appellee. 

Gaftfal  Stock  ov  CkopoaATiOH  ii  a  tmst  fund  for  the  payment  of  iti 
d0to:  Ohio  L.  I.  A  T.  Co.  ▼.  MerekoM  L  AT.Cc.tZ  Am.  Deo.  742;  J9i^ 
^Bmer'^.  Tkofnkm,  02  Id.  412;  PayiM  ▼.  BuUard,  66  Id.  74. 

Uhpazd  Stock  n  Past  ov  Abssts  of  an  insolyent  oorporation^  which  may 
be  reaohad  bj  orediton  in  eqvitr:  BHggi  ▼•  PmuUnan,  18  Am.  I>ac  46<  and 
Mte4a2. 
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DnSOLUTIOll  OW  OOKPOBATTON  DOES  NOT  I>BPRmi  StOCKBOLDKBfl  fXt  Cfedl- 

ton  of  thflir  rights  in  the  property:  Mgerr,  CohuMam  /m.  Ox,  96  AiiLDe& 
747,  and  note  766. 

Oallb  vor  Patmbmt  ov  Stock,  bow  Mads,  and  liability  of  snbeoriberB  for: 
Menimac  Mining  Co.  v.  Levy,  93  Am.  Deo.  697,  and  note  70a 

ASSIGNMBNT  BT,  OA  TbMFOBART  SUSPENSION  07  OPERATIONS,  doOS  not  dia- 

■oIt6  coiporation:  Stale  ▼.  Commerdai  Bant,  6d  Am.  I>eo.  106^  note  110;  At* 
<AMry.  Commerdai  etc  Bant,  4»l±  71%  nobbTm. 

Power  ov  CkyntTS  to  OvnoniL  Patmsmt  ot  8uE80&ivnoii%  and  Levt 
AND  Payment  ov  AaBBssinum,  at  iMffTANCB  ov  Cbbditobs  ov  iNflOLVsm 

CoRPOBATiONS.  —  The  insolvency  of  a  cozporation  does  not  extingnirii  ite 
legal  existence,  or  fix  the  lien  of  creditors  npon  the  specific  property  in  hand. 
A  corporation  is  anthorised  to  continue  the  management  of  its  afEurs,  to  deal 
with  its  property,  and  to  assign  it  for  tralne  in  the  dne  course  of  business, 
notwithstanding  its  actnal  inffolvency,  so  hmg  as  there  is  an  honest  intention 
and  a  reasonable  expectation  on  the  part  of  the  company  of  redeemii^  ita 
fortunes;  and  it  is  only  when  a  corporation  is  about  to  defraud  its  crediton 
by  waste  of  its  assets,  or  when  the  insolvency  of  the  company  is  hopeless,  so 
that  farther  prosecution  of  the  enterprise  would  cleatiy  be  at  the  expense  of 
the  creditors,  that  the  latter  may  interfere  to  protact  their  lien.  The  legal 
existenoe  of  a  corporation  can  be  out  short  only  through  a  forfeiture  c^  its 
franchises,  declared  at  the  suit  of  the  state  granting  them,  or  a  surrender  by 
^  act  of  the  share-holders.  In  support  of  the  above  propositions,  see  Morawets 
on  Private  Corporations,  sees.  67$,  696;  Moethy  v.  Burrow,  62  Tex.  396; 
Baton  ObuH  Mctnt^ftictory  v.  Langdan,  24  Pick.  63;  Ccbnm  r,  BotUm  Papier 
MaM  M/g,  Co,,  10  €^y,  243;  Nimmoua  v.  Tappan,  2  Sweeny,  662.  The 
test  of  insolvency  is  the  absence  of  tangible  property:  Bidge  TumpUte  Co.  v. 
Peddle^  4  Fa.  St.  490.  Kor  is  the  insolvency  of  a  corporation  any  ground  for 
restraining  the  enforcement  of  subscriptions  to  its  stock:  Dili  v.  Wabash  Vol- 
ky  R.  B,  Co.,  21  III.  91;  Protection  Intmrance  Co,  v.  Ward,  28  Oonn.  400.  It 
shows  the  more  urgent  reason  why  they  should  be  collected.  It  is  dne  to 
the  creditors  of  the  company  that  it  should  make  available  all  its  reeouroes^ 
and  faithfully  apply  the  proceeds  to  the  payment  of  its  debts:  DkU  v.  WabaA 
Valley  R,  R,  Co.,  ntpra.  And  after  the  commencement  of  proceedings  in 
bankruptcy  against  a  corporation,  the  court  can,  by  virtue  of  its  anthorzty, 
make  or  direct  any  assessment  or  call  necessary  for  or  preliminary  to  ^e 
collection  of  the  assets,  as  fully  as  the  directors  or  stoddudders  might  have 
done  if  the  corporation  had  not  gone  into  bankruptcy.  A  provision  in  the 
subscription  and  the  stock  certificate  that  an  unpaid  balance  was  to  be  paid 
on  the  call  of  the  directors,  "  when  ordered  by  a  vote  of  a  majority  of  the 
stockholders  themselves,"  does  not  prevent  tids  power  from  being  esfieotoslly 
exercised  by  the  court:  Upton  v.  ffanabrough,  3  Biss.  417.  Unpaid  enbaenp- 
tions  to  the  capital  stock  of  a  company  are  corporate  property,  which  cm  be 
reached  by  the  creditors  in  a  court  of  equity,  and  this  right  exists  entirely 
independent  of  any  statutory  provision.  It  is  the  amoont  of  ahsitt  si^ 
scribed,  and  not  the  sums  actually  paid  in,  which  constitutes  the  ci^tal 
ctodL  of  a  company.  The  subscriptian  for  vtoek  is  a  debt  whleh  the  eocpora* 
tion  may  call  in  to  satisfy  the  crediton;  and  the  ri^t  %o  have  «ba  vftpidd 
stock  called  in  to  etctinguftifa  ontstanding  debts  Im  been  hsM  tobe  tt«lnr 
and  strong  after  as  bef oro  the  dissolatica  of  the  ^atponMiCKki  fHpilDiiH  v. 
Tkorntfm,  8€kL  486;  S.  C,  62  Am.  Deo.  412^  note4a7. 
The  capital  stock  of  a  corporation,  both  that  which  has  aetoally 
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md  that  wkich  renudaB  unpaid^  isi^gitded  in  tha  law  as  a  tnist  fund  pledged 
for  tiie  debts  of  Hie  eotporatum,  uid  equity  wiU  enforoe  it  b j  seeing  that  it 
is  ooUeeted  aad  applied:  AcOer  ▼.  MUwamhee  Patent  Brick  Mfg,  €o,^  13  Wis. 
67;  Marry,  Bankqf  Weei  Ttmemee,  4 Cold.  471,  477;  HhDeeutort  of  OOmore 
▼.  Bank  rf  Chtebmati,  8  Ohio,  71;  Lam  t.  Niekeraon,  99  HI.  284;  Sanger  ▼. 
Upion,  M  U.  8.  66»  60.  When  a  oorporation  becomes  insolvent,  the  offioers 
are  trastees  for  creditors,  whether  such  creditors  be  private  persons  or  aa- 
otiier  corporation:  Southern  Lf/k  tm.  Ch,  ▼.  LanSer,  6  Fla.  110.  As  long  as 
the  corporation  is  a  going  conoem,  nnder  the  management  of  its  r^gnlar 
officers,  a  call  dnly  made  by  the  board  of  directors  is  nsnally  a  condition  pre- 
cedent to  the  liability  of  a  share^holder  to  pay  any  part  of  his  nnpaid  Bubscrip- 
Hon:  Taylor  on  Private  Corporations,  sec.  861.  If  the  directors  fail  to  make 
a  call  when  the  nnpaid  subscriptions  are  needed  to  pay  tiie  debts  of  the  cor* 
poration,  a  court  of  equity,  on  the  sait  of  a  creditor,  will  compel  them  to  do 
■o:  See  principal  case;  DaUon  eU%  B,  B.  Co.  v.  McDaniel,  66  Oa.  191;  Adkr 
V.  MihooMkee  Paieni  Brick  Mfg.  Co.,  13  Wis.  67;  AUm  v.  Montgomerjf  B.  J2. 
Co,,  11  Ala.  437;  OglMe  ▼.  Enooi  In$.  Co,,  2  Black,  639;  S.  C,  22  How.  380; 
Ward  V.  €MmooicMUB  Mfg.  Co,,  16  Conn.  601.  Ordinarily,  however,  to  apply 
for  the  appointment  of  a  receiver  is  the  oooxve  pursued:  See  OgUoie  v.  Knoas 
Ine,  Co,,  eitpra,  A  bill  in  equity  is  an  appropriate  remedy.  The  fact  that 
the  stockholders  agree  in  their  contract  to  pay  such  per  cent  as  tho  directors 
shall  call  for  does  not  change  the  remedy,  and  require  the  creditors  to  apply 
for  a  numdaiMue  against  the  directors  to  do  their  duty  nnder  the  contract: 
DaBonetc  B.  B.  Co.  v.  MeDaniei,6»(H.  191;  but  see  Qiiesn  v.  Victoria  Park 
Co.,  1  Q.  K  288;  Ward  v.  CriewoldviUe  Mfg.  Co.,  16  Conn.  601.  The  remedy 
in  equity  is  more  complete,  and  is  the  only  appropriate  and  adequate  remedy, 
where  the  bill  alleges  that  the  directors  refuse  to  call  in  and  oollect  the  stock 
subscribed,  and  also  that  many  stookholders  are  insolvent,  some  dead,  some 
beyond  the  jurisdiction,  and  Uiat  tiie  debts  are  of  various  amounts,  and  dne 
to  many  creditors.  The  powers  of  a  court  of  equity  to  adjust  all  the  equities, 
andit  tiie  debts,  and  ftx  the  per  cent  upon  the  solvent  stook  necessary  to  pay 
the  debts,  are  peculiarly  adapted  to  the  exigencies  of  just  such  a  case:  DaUtm 
etc  B.  B.  Co.  V.  McDaniei,  66  Qa.  191.  While  as  to  stockholders  who  are 
liot  in  default  to  the  corporation,  by  reason  of  no  call  having  been  made,  but 
whose  subscriptions  to  ti^e  capital  stook  have  not  been  paid,  a  court  of  equity 
has  jurisdiction  to  compel  payment  at  the  instance  of  an  execution  creditor 
of  tha  corporation,  a  judgment  creditor  has  a  complete  remedy  at  law  against 
stockholders  in  a  corporation  who  are  in  default  after  calls  regularly  made, 
and  will  not  for  this  cause  alone  be  allowed  to  proceed  in  equity:  AUen  v. 
MotOgtrnterif  B.  B.  Co,,  11  Ala.  437. 

It  is  ^espeoiaUy  competent  for  the  receiver  or  assignee  in  insolvency  of  a 
corporation  to  collect-^ and  it  is  incumbent  on  him  to  do  so  —  all  unpaid 
stock  subscrxptioas,  because  the  assignee  or  receiver  of  tiie  corporation  suc- 
eeads  to  all  ifa  rights,  and  may  recover  nnpaid  subscriptions  for  the  benefit  of 
Bhare«holders  and  creditors:  Lane  v.  Nickereon,  99  111.  284;  Saucer  v.  JSoag, 
17  WalL  610;  C^peoa  ▼.  ^WUfeodb,  91  U.  S.  45;  Shockiey  v.  Fieher,  76  Mo. 
498;  Ltomberger  v.  Broadway  etc  Bank,  10  Mo.  App.  499.  Bnt  a  receiver 
cannot  enforoe  the  j^yincnt  of  a  subscription  whidi  the  corporation  conld 
not  have  enforced  at  the  time  d(  bis  atppointment:  CtUting  v.  Daimef^l,  88 
N.  IT.  410;  Biiih^  v.  i^oMMoa,  28  H«n,  122;  ^<for  the  corporation  or  corpo- 
Tate  managettMnt  jtiit  as  ttuch  as  a  roooivet  rspresents  the  interests  ^  all 
)p«Mcni,  eredlt«ra  a*  well  as  shams-lwldflirs;  Ite  main  difierence  being  tftiat^ 
aaareoslt«rii'OfdiniriKyappoihited«nly  wlientheeorfoMlionis  hMolfiM^ 


^ 
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Ilie  righto  of  orediton  in  the  oofpomte  fands  are  thflu  eipeeially  promhiantk 
and  a  rooeiyer  ia  more  apt  to  be  regarded  aa  the  repreaentatiye  of  creditors  ": 
Taylor  on  Priyate  Corporatiane,  seo.  642.     "A  reoeiyer  is  appointed  upon  a 
principle  of  jnstioe  for  the  benefit  of  all  ooncemed.    Eyeiy  kind  of  property 
of  snch  a  nature  that^  if  legal,  it  mi^t  be  taken  on  execntion,  may,  if  equi- 
table, be  put  into  his  possession.    Hence  the  appointment  has  been  said  to 
be  an  equitable  execution.     He  is  virtually  a  representatiye  of  the  court,  and 
of  all  the  parties  in  interest  in  tiie  litigation  wherein  he  is  appointed": 
Daifia  ▼.  Oray,  16  WalL  203, 217.    A  receiver  represents,  not  only  the  corpora- 
tion, but  also  creditors  and  share-holders,  and  in  hu  character  of  trustee  for 
the  latter  may  disaffirm  illegal  and  fraudulent  transfers  of  corporate  prop- 
erty, and  recover  ito  funds  and  securities  misapplied:  AUomey-OenercU  v. 
Ouardian  Mut,  Life  In$.  Co.,  77  N.  T.  272;  compare  EOu  v.  LUOe,  27  Kan. 
707.    It  has  been  held  that,  in  a  suit  by  a  receiver  to  coUect  an  unpaid  sub- 
scription, a  share-holder  may  aver  that  the  receiver  was  improperly  appointed 
by  a  decree  not  binding  on  the  share-holder:  Chandler  v.  Broumf  77  HL  333. 
But  this  doctrine  may  perhaps  be  of  questionable  correctness,  or  at  least  of 
questionable  application,  since  the  share-holder  could  have  intervened  in  the 
proceeding  by  which  the  receiver  was  appointed:  Sthotmover  v.  Hmttdey,  48 
Iowa,  82.    Th»  president  and  book-keeper  of  an  insolvent  manufacturing 
corporation  can  be  appointed  receivers:   In  MaUer  qf  Eagle  Iron  WorkM,  3 
Edw.  Oh.  386.    In  Wisconsin,  it  is  held  that  their  statute  governs  the  pro- 
ceedings against  the  corporation  itself  when  a  sequestration  of  its  property 
and  the  appointment  of  a  receiver  are  sought;  and  that  a  receiver  appointed 
under  tiiem  in  an  action  against  the  company  alone  cannot  main  tain  an  actioo 
against  a  delinquent  stockholder  for  the  unpaid  balance  due  on  his  subscrip- 
tion: Adl»r  V.  Milwaukee  Patent  Brick  Mfg.  Co.,  13  Wis.  67.     Creditors,  in 
order  to  enforce  their  main  right  to  have  the  nominal  value  of  the  capital 
stock  actually  paid  in,  have  the  subsidiary  rights  as  shown  above,  to  compel 
the  directors  to  make  calls,  or  creditors  may  themselves  bring  a  bill  in  equity 
against  the  delinquent  share-holders:  Hightowerr.  ThornUm,  8  Ga.  486;  S.  C, 
62  Am.  Bee.  412,  note  427;  Allen  v.  Montgomery  B.  B.  Co.,  11  Ala.  437,  449; 
Oqf  V.  Flesker,  33  Ohio  St.  107;  Jones  v.  Jarman,  34  Ark.  323;  In  Matter  qf 
Okn  Iron  Works,  16  Phila.  663;  EasleU  v.  Wotherspoon,  1  StroK  £q.  209l 
But  a  creditor  cannot  sustain  a  bill  against  share-holders  for  satisfaeti<A  of 
his  claim  from  their  unpaid  subscriptions  until  he  has  exhausted  his  legal 
remedies  against  the  corporation  and  ito  property:  Marsh  v.  Burromghs,  1 
Wood,  463;  Hatch  v.  Dana,  101  U.  S.  205;  Blake  v.  Ekikle,  10  Terg.  218; 
Siurges  v.  VanderUlt,  73  N.  T.  384;  Terry  v.  Anderson,  96  U.  S.  628;  though 
it  would  seem  that  this  last  rule  is  inapplicable  to  creditors  of  a  dissolved 
corporation  who  can  obtain  no  judgment  at  law  against  it.     See  Isst  two 
cases  cited.    It  will  be  observed,  however,  that  an  action  at  law  does  not 
lie  by  a  creditor  against  a  share-holder  for  unpaid  subscriptions:  Patterson 
V.  Lynde,  106  U.  S.  619.    In  the  ordinary  case  <^  a  solvent  corporation,  there 
is  no  liability  on  the  share-holders  to  pay  in  the  capital  until  an  aBseaamMit 
is  levied  by  the  proper  corporate  authorities;  but  when  the  corporation  be- 
comes insolvent,  especially  if  it  ceases  to  be  a  going  concern,  this  conditioa 
precedent  ceases  to  exist,  and  payment  is  compellable  at  the  suit  of  crediton^ 
although  no  assessment  has  been  made,  and  no  calls  for  unpaid  stock  sub- 
scriptions have  been  made  by  the  company:  Hatch  v.  Dassa,  101  U.  S.  214; 
WWmrY.  Stockholders  qf  Glen  Iron  Works,  18  Nat.  Bank.  Eeg.  178;  &  C,  U 
Phila.  479;  Hobnes  y.  Sherwood,  3  MoGrary,  405;   Crau/ord  v.  Rohrer,  M 
JId.  699;  Seymomrr.  Simrgess,  26  K.  T.  184.     "Afterall,  aoompany  osUli 
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bal  a  step  in  the  process  of  collection,  and  a  court  of  equity  may  pnnne  iti 
own  mode  of  collection,  so  that  no  injnstice  ia  done  to  the  debtor  '*:  HaUh  v. 
Z^ono,  101  U.  S.  215;  Cravford  v.  Hohrer,  59  Md.  599.  But  compare  BuruCs 
Appeal,  14  Weekly  Notes  Cas.  193,  200,  showing  that  a  stockholder,  even 
of  an  insolvent  corporation,  is  not  liable  on  his  unpaid  subscriptions,  unless 
an  assessment  has  been  made.  As  unpaid  stock  subscriptions  constitute  a 
trust  fund  for  the  benefit  of  all  the  general  creditors  of  the  corporation,  — 
Sawjfer  v.  Hoag,  17  Wall.  610;  Sfioekley  ▼.  Fisher,  75  Mo.  498;  Crcmtford  v. 
Rohrer,  59  Md.  599;  Holmes  v.  Shenoood,  -3  McCrary,  405,  —  a  creditor  suing 
for  satisfaction  of  hia  debt  may,  and,  ac^jording  to  the  majority  of  decisions, 
must,  sue  on  behalf  of  himself  and  all  other  creditors  who  are  willing  to  join. 
It  has  been  held,  therefore,  that  a  judgment  creditor  of  an  insolvent  corpora- 
tion may  obtain  satisfaction  of  his  claim  by  an  ordinary  creditor's  bill,  and 
that  the  proceedings  in  such  a  case  may  be  carried  on  like  a  creditor's  bill 
upon  a  judgment  obtained  against  an  individual.  Other  creditors  may  come 
in  as  parties;  but  if  they  do  not  come  iu  voluntarily,  a  distribution  will  be 
made  without  regard  to  their  claims:  BartUU  v.  Dreio,  57  N.  Y.  587;  Marsh 
V.  Burroughs,  1  Wood,  463;  Ilaich  v.  Dana,  101  U.  S.  205;  Ogilvie  v.  Knox 
ins,  Co.,  22  How.  380;  Henry  v.  Vermilion  etc.  B.  R.  Co,,  17  Ohio,  187.  And 
in  a  suit  to  enforce  unpaid  stock  subscriptions,  it  is  proper  to  join  all  the 
share-holders  as  defendants;  and  if  the  latter  are  too  numerous  to  be  joined, 
or  if  some  of  them  are  unknown  to  the  plaintiff,  or  insolvent,  or  beyond  the 
jurisdiction  of  the  court,  the  creditor's  bill  should  contain  allegations  to  this 
effect:  Holmes  v.  Sherwood,  3  McCrary,  405;  Adler  v.  Mihoaitkee  Patent  Brick 
Mfij,  Co,,  13  Wis.  57;  Vich  v.  Lane,  56  Miss.  681;  WeUierbee  v.  Baker,  35 
N.  J.  Eq.  501;  Bronson  v.  Wilmington  Ins.  Co.,  85  N.  C.  411;  qompare 
Ericl'son  v.  Nesmith,  46  N.  H.  371;  Hadley  v.  Riissell,  40  Id.  109.  The  cor- 
poration should  also  be  made  a  party  defendant:  Wetlierbee  v.  Baker,  35 
N.  J.  Eq.  601;  Holmes  v.  Sherwood,  3  McCrary,  405;  Vick  v.  Lane,  56  Miss. 
681.  All  of  the  solvent  stockholders  of  the  insolvent  corporation  must  be 
joined  as  defendants  in  such  a  suit,  unless  it  is  impracticable,  on  account  of 
being  too  numerous,  etc.:  Adler  v.  Milwaukee  Patent  Brick  Mfg.  Co.,  13  Wis. 
57;  Vick  v.  Lane,  56  Miss.  681.  In  such  a  case  one  may  sue  or  be  sued  for 
all  the  others:  Bronson  v.  Wilmington  Ins,  Co.,  85  N.  C.  411.  The  corpora- 
tion being  insolvent,  no  doubt  any  creditor  not  made  a  party  to  the  bill  has 
a  right  to  come  in  and  insist  on  a  ratable  distribution  of  the  corporate 
assets,  which  include  unpaid  subscriptions:  P/ohl  v.  Simpson,  74  N.  Y.  137; 
Marr  v.  Bank  qf  West  Tennessee,  4  Odd.  471;  Adler  v.  Milwaukee  Patent 
Brick  Mfg,  Co.,  13  Wis.  57;  Osgood  ▼.  Laytin^  3  Keyes,  521.  And  a  credi- 
tor's bill  that  is  properly  framed  will  be  in  a  form  to  enable  any  creditor  to 
join.  Such  was  the  form  in  Hatch  ▼.  Dana,  101  U.  S.  205;  Ogilvie  v.  KhxM 
Ins.  Co.,  22  How.  380. 

It  would,  however,  work  hardship,  if  a  creditor,  who  sues  in  a  court  of 
equity,  to  reach  assets  of  the  corporation  which  he  cannot  subject  to  his  claim 
in  an  action  at  law,  were  in  all  cases  obliged  to  make  all  the  share-holders 
parties,  or  even  to  bring  his  suit  on  behalf  of  all  the  creditors.  To  insist  on 
this  would  practically  force  a  creditor  seeking  such  equitable  relief  to  bring 
a  bill  for  the  winding  up  of  the  corporation,  which  is  certainly  not  incum- 
bent on  him:  Cravtford  v.  Rohrer,  59  Md.  599;  Marsh  v.  Burroughs,  I  Wood, 
463,  468;  BartleU  v.  Drew,  57  N.  Y.  587;  Hatch  v.  Dana,  101  U.  S.  205,  214; 
Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380;  Pierce  v.  Milwaukee  Conetruction  Co.,  39 
Wis.  253.  Instead  of  himself  suing,  a  creditor  may,  as  shown  above,  apply 
for  the  appointment  of  a  receiver,  whose  function  it  will  be  to  collect  unpaid 
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■nbwriptions.  After  the  appoiiitiiieiit  of  a  receiver,  a  crediUnr  cannot  bring 
suit  in  his  own  name  for  unpaid  snlMeriptions;  nor  prosecute  a  etiit  farther^ 
if  ho  has  already  begun  one:  RatUtkie  ▼.  BUkM,  16  K.  T.  377.  A  reoeirer 
ihoald  not  caU  on  share-holders  for  the  balance  of  their  unpaid  snbscriptioDa., 
in  order  to  pay  creditors,  until  the  whole  amount  of  the  corporate  indebted- 
ness is  detem^ned,  and  the  liability  of  each  share-holder  fixed:  Chandler  ▼. 
KeUh,  42  Iowa,  99;  Ma$m  ▼.  PetiM,  8  N.  T.  415;  but  compare  DayUm  ▼. 
Bantf  31  Id.  435.  In  a  creditor's  action  against  an  insolvent  corporation  for 
the  appointment  of  a  reoeiver,  a  court  haa  no  jurisdiction  to  giant  an  inter- 
locutory order  making  an  assessment  on  the  unpaid  stock,  as  against  share* 
holders  not  parties  to  the  bill,  the  bill  containing  no  allegation  that  they  are 
too  numerous  to  be  made  parties:  Lamar  v.  HUdrtih,  55  Iowa,  248.  Unpaid 
subscriptions,  being  part  of  the  assets  of  the  corporation,  pass  by  a  decree  in 
bankruptcy  to  its  assignee;  after  which,  he,  and  not  tiie  creditoss,  should 
sue  for  them:  Lcme  ▼.  Nkkermm,  99  HI.  284;  Sanger  v.  Upton,  91  U.  S.  56, 
60;  Oilmart  ▼.  Bank  qf  CmemnaU,  8  Ohio^  71;  ShocBey  ▼.  Fkiher,  75  Mo.  498; 
and  the  mere  fact  that  tiie  assignee  has  delayed  for  two  years  in  bringing 
suit  does  not  enable  creditors  to  sue:  Lane  ▼.  Niekerson,  99  IlL  284.  But  a 
bill  brought  by  creditors,  alleging  collusion  between  the  corporation,  its 
assignee,  and  its  debtors,  may  be  sustained:  Stocks  ▼.  Van  Leonard,  8  Oa. 
611.  Unpaid  subscriptions  to  the  stock  of  a  corporation  will  also  pass  to  the 
assignee  under  a  general  assignment  for  the  benefit  of  creditors:  Uonberger 
y.  Broadway  Savrnga  Bank,  10  Mo.  App.  499;  Skodtley  ▼.  Fuker,  75  Ma  498; 
and  a  bill  in  equity  will  lie  in  favor  of  the  assignee  to  recover  such  unpaid 
subscriptions:  Lhnber^r  v.  Broadway  Sarings  Bank,  10  Mo.  App.  499.  If 
one  of  two  persons  to  whom  an  assignment  is  made  for  the  benefit  of  credi- 
tors refuses  to  qualify,  all  the  powers  of  the  trust  vest  in  the  other,  and  he 
may  proceed  alone  to  collect  the  assets:  STioeJtiey  v.  FUher,  75  Mo.  498.  Un- 
paid balances  upon  stock  subscriptions  are  corporate  assets,  and  are  assign- 
able; and  if  sudi  an  unpaid  balance  be  properly  assigned,  it  passes  to  the 
assignee,  and  he  may  collect  it:  Id. 

The  statute  of  limitations  does  not  ran  against  the  right  of  creditors  to 
enforce  the  payment  of  unpaid  stock  subscriptions,  until  tiie  corporation  has 
ceased  to  be  a  going  concern,  or  at  least  until  a  call  is  made:  Oitrry  v.  Wood-^ 
ward,  53  Ala.  371;  Payne  v.  Bfdlard,  28  Miss.  88;  AUSbone  v.  Hager,  46  P^ 
St.  48,  54.  And  as  against  creditors  suing  for  unpaid  subscriptiona,  a  share- 
holder cannot  deny  the  corporate  ezistence,  even  when  a  judgment  of  ouster 
has  been  rendered:  Rowland  v.  Mtader  Furniture  Co,,  38  Ohio  St.  269;  numar- 
ous  cases  in  note  to  Parker  v.  Tlwmae,  81  Am.  ]>ec.  401.  And  it  is  no  de- 
fense to  a  suit  on  a  subscription  to  its  stock,  brought  by  a  railroad  company, 
that  the  govemor  of  the  state  had  seised  the  rt)ad:  MuBkw  v.  Kortii  and  SotOk 
B,  B.  Co,,  54  Ga.  580.  When,  after  the  insolvency  of  the  corporation,  suit 
is  brought  by  or  on  behalf  of  creditors  against  shuv-holders,  either  on  their 
statutory  liability  or  for  unpaid  subscriptions,  the  latter  cannot  saccessfolly 
plead  that  they  were  induced  to  subscribe  by  fraudulent  misrepresentatioos 
on  the  part  of  the  corporation  or  its  officers  or  agents:  See  extended  note  to 
Parker  v.  Thomas,  81  Am.  Dea  401;  OgiMe  v.  Knox  las,  Co.,  22  How.  380; 
8.  C,  2  Black,  539;  Upton  v,  TrUOeock,  91  U.S.  45;  Scha^ffh^Y.  MiseoariMome 
Ins.  Co,,  46 Mo.  248;  Uptonv.  EngkAart,  3l>ill.  496;  Tumerv.  Orangers' etc.  Ins, 
Co.,  65  Ga.  649;  compare  Weber  v.  FSdoey,  52  Md.  500.  When  shares  are  not 
fully  paid  up  and  the  corporation  is  in  failing  circumstancea,  it  is  tiie  general 
rule  throughout  the  United  States  that  tiie  holder  cannot  validly  transfer 
them  to  an  irresponsible  person,  for  the  purpose  of  avoiding  further  liability 
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In  regard  to  them.  The  right  of  transfer  oaimot  be  ezerdeed  in  defraiad  ol 
«editora  of  the  oorparation.  A  similar  rule  applies  to  transfers  of  shares  ia 
the  stock  of  a  corporation  whose  share-holders  are  by  statate  rendered  per- 
aonally  liable  to  creditorB.  The  Knglish  cases,  on  the  other  hand,  hold  thai 
%  share-holder  may  transfer  his  shares  to  an  irresponsible  person  for  the  sols 
purpose  of  freeing  himself  from  fortiier  liability  npon  them.  These  proposi- 
tions are  supported  by  nnmeroos  cases  cited  in  that  excellent  and  concise 
work,  Taylor  on  Private  Corporations,  sec.  749.  As  to  winding  np  affiurs  of 
insolvent  corporations,  see  Treadweil  v.  SaUtbury  A(fg,  Co,,  66  Am.  Dec.  490^ 
note  001;  NeeUl  v.  Hitt,  76  Id.  608;  note  to  CforOi^M  ▼.  ffaihaway,  64  Id. 
486^466^  oo  aepouLtmant  ol  xeosiverB;  Morgan  r.  Ifmf  Tmt  B,  B,  Ook,  40  ld» 
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[SO  PsmSTLTAllIA  BTATS,  IMbJ 

■gnrr  will  BsErnunr  bt  Injuhotion  tiie  counterfeiting  d  trade-mada^ 
for  the  purpose  d  promoting  honesty  and  lair  dealings  and  because  ne 
one  has  the  right  to  sell  his  own  goods  as  the  goods  d  another. 

Paitt  is  kot  EsTiTLiD  TO  Injuhotxon  to  sccure  the  profits  arismg  from 
the  fraudulent  use  of  a  trade-mark  bearing  on  its  faoe  a  falsehood  as  to 
the  place  where  the  goods  are  manufactured,  and  where,  in  order  to 
have  the  benefit  of  the  reputation  which  such  goods  have  acquired  in  the 
market,  he  ia  guilty  of  the  same  Irand  which  he  complains  of  in  defend- 
ant. 

WSDDT  Slahsib  is  IN  FoBKON  liAHOiTAas,  it  is  neosssary  in  an  action  for 
damage  to  prove  that  the  hearers  understood  the  language.  This  rule 
does  not  apply  to  a  libel  in  a  foreign  language. 

WotL  Equitt  to  Birvsx  to  Enjodi  the  counterfeiting  of  a  frandnlani  trade- 
mark, it  is  not  necessary  that  any  person  has  been  aotnally  deoeived  or 
dafrspded;  it  is  enou^  that  it  is  a  misrepresentation  ealwilated  to  hsre 
that  efifect  on  the  unwary  and  unsuspidons. 

Ths  opinion  Btates  the  facts. 

Barmms  and  BuUitty  for  the  appeUani. 
T.  Cu/jfleTj  for  the  appellee. 

By  Coarty  Shabswood,  J.  The  plaintiff,  aooocding  to  the 
■tatementa  of  hia  bill,  is  the  manofEicturer  of  a  cigar  known 
as  the  ''  Golden  Crown,"  and  he  has  devised  a  trade-mark, 
which  he  uses  in  its  sale.  He  charges  that  the  defendant, 
who  is  a  printer  by  trade,  has  counterfeited  this  mark,  and 
sells  copies  of  it  to  persons  engaged  in  the  manufacture  and 
■ale  of  cigars,  by  whom  they  are  used  to  his  damage.  The 
Answer  of  the  defendant  admits  these  allegations;  but  sets  up 
as  a  ground  for  the  non-interference  of  the  court  that  the 
articles  thus  sold  by  the  plaintiff  were  manufactured  in  the 
oity  of  New  York,  and  that  the  trade-mark  in  question  con- 
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tains  upon  it  the  declaration  that  they  are  the  product  of  a 
"factory  of  cigars  from  the  best  plantations  de  la  Vuelta 
Abajo,  Calle  del  Agua,  Habana."  The  case  having  been 
heard  on  bill  and  answer,  the  bill  was  dismissed,  with  costs. 

The  maxim  which  is  generally  expressed,  "  He  who  comes 
into  equity  must  come  with  clean  hands"  (Snell's  Principles, 
83),  but  sometimes  in  stronger  language, ''  He  that  hath  com- 
mitted iniquity  shall  not  have  equity"  (Francis's  MaximSyS), 
has  been  often  applied  to  bills  to  restrain  by  injunction  the 
counterfeiting  of  trade-marks.    The  ground  on  which  the  juris- 
diction of  equity  in  such  cases  is  rested  is  the  promotion  of 
honesty  and  fair  dealing,  because  no  one  has  a  right  to  sell 
his  own  goods  as  the  goods  of  another:  Croft  v.  Day^  7  Beav. 
84.     '^  It  is  perfectly  manifest,"  said  Lord  Langdale,  "  that  to 
do  this  is  a  fraud,  and  a  very  gross  fraud."    It  is  plain  that 
there  is  no  class  of  cases  to  which  the  maxim  referred  to  can 
be  more  properly  applied.    The  party  who  attempts  to  deceive 
the  public  by  the  use  of  a  trade-mark  which  contains  on  its 
face  a  falsehood  as  to  the  place  where  his  goods  are  manufac- 
tured, in  order  to  have  the  benefit  of  the  reputation  which 
such  goods  have  acquired  in  the  market,  is  guilty  of  the  same 
fraud  of  which  he  complains  in  the  defendant.    He  certainly 
can  have  no  claim  to  the  extraordinary  interposition  of  a 
tribunal  constituted  to  administer  equity  for  the  purpose  of 
securing  to  him  the  profits  arising  from  his  fraudulent  act 
Thus  in  Pidding  y.  HoWy  8  Sim.  477,  the  plaintiff  had  made  a 
new  sort  of  mixed  tea,  and  sold  it  under  the  name  of  "  How- 
qua's  Mixture";  but  as  he  had  made  false  statements  as  to 
the  teas  of  which  his  mixture  was  composed,  and  as  to  the 
mode  in  which  they  were  procured,  the  court  refused  an  in- 
junction. Vice-chancellor  Shadwell  remarking:  "It  is  a  clear 
rule  laid  down  by  courts  of  equity  not  to  extend  their  pro- 
tection to  a  person  whose  case  is  not  founded  in  truth."    In 
Flavel  v.  Harrison^  10  Hare,  467,  an  injunction  was  refused, 
where  an  article  was  sold  by  the  name  of  "  FlavePs  Patent 
Kitchener,"  for  which  there  never  had  been  a  patent    In 
Leather  Cloth  Company  v.  American  Leather  Cloth  Company ,  11 
H.  L.  Cas.  533,  though  decided  on  the  ground  that  the  mark 
used  by  the  defendants  was  substantially  different  from  that 
of  the  plaintiffs,  yet  it  may  be  fairly  inferred,  from  all  the 
opinions,  that,  if  necessary,  the  decree  of  Lord  Chancellor 
Westbury  would  have  been  affirmed  on  the  broader  ground 
Thus  a  company  which  had  gained  reputation  by  a  particular 
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manufacture,  on  discontinuing  their  business  transferred  theiv 
stamp  or  trade-mark,  which  indicated  them  as  the  manafac- 
turers,  to  other  parties;  and  it  was  the  opinion  expressed  thai 
Buch  assignees  would  not  be  protected  in  equity  in  the  use  of 
that  mark  on  goods  manufactured  by  themselves.  ^'  So/'  said 
Lord  Cran worth,  ''in  the  cases  of  bottles  or  casks  of  wine 
stamped  as  being  the  growth  of  a  celebrated  vineyard,  or 
cheese  marked  as  the  produce  of  a  famous  dairy,  or  of  hope 
stamped  as  coming  from  a  well-known  hop-garden  in  Kent  or 
Surrey,  no  protection  would  be  given  to  the  sellers  of  such 
goods,  if  they  were  not  really  the  produce  of  the  place  from 
which  they  purported  to  come."  It  is  contended,  however^ 
that  this  case  is  different,  because  there  were  marks  or 
words  used  with  these  labels  inconsistent  with  the  idea  that 
they  were  held  forth  as  manufactured  in  Havana.  On  the 
label  is  printed,  "  Entered  according  to  act  of  Congress,  A.  D. 
1858,  by  Lorin  Palmer,  in  the  clerk's  office  of  the  southern 
district  of  New  York."  Apart  from  the  fact  that  this  is  in 
such  very  small  type,  and  so  abbreviated  that  it  would  proba- 
bly escape  the  observation  of  every  one  whose  attention  was 
not  specially  directed  to  it, — a  circumstance  which  rather 
strengthens  the  evidence  of  an  intention  to  mislead  the  pub- 
lic,— what  is  there  in  the  fact  that  the  design  or  engraving  had 
been  copyrighted  in  the  United  States  inconsistent  with  the 
declaration  that  the  cigars  contained  in  the  box  were  manu- 
factured in  Havana  of  Cuban  tobacco? 

But,  again,  it  is  said  that  the  United  States  internal  reve- 
nue stamp  would  at  once  undeceive  the  purchaser,  there  being 
a  difference  between  the  stamp  used  for  articles  imported  and 
for  those  of  domestic  manufacture.  Few  persons  would  stop 
to  notice  this  difference;  and  besides,  as  it  is  alleged,  the  trade- 
mark is  pasted  on  the  inside  of  the  lid,  and  when  the  box  is 
open  for  the  purpose  of  retailing,  the  trade-mark  is  brought 
directly  in  the  view  of  persons  wishing  to  purchnse,  and  the 
revenue  stamp  is  not  seen  unless  the  lid  is  turned  down,  and 
the  box  examined  on  the  outside.  It  is  contended,  further, 
that  the  falsehood  is  in  a  foreign  language,  of  which  it  is  to- 
be  presumed  that  the  plaintiff's  customers  are  ignorant.  Yet 
there  is  certainly  enough  to  convey  to  every  one  who  can  read 
that  the  cigars  are  from  Havana.  It  is  true  that  when  a 
slander  is  uttered  in  a  foreign  tongue  it  is  necessary,  in  an 
action  for  damage,  to  prove  that  the  hearers  understood  the 
language;  for  it  will  not  be  presumed  that,  being  ignorant  of 
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the  maaiiiDg  of  the  words,  fhey  aflerwaids  lepwled  tliem  to 
thoee  who  nnderatood  them:  2  Starkie  od  Slander,  62;  bat  there 
is  no  BDch  rule  in  an  action  for  a  libel  in  a  foreign  language,  far 
Utera  tcripia  manet;  that  may  be  read  and  explained  by  thoee 
who  do  to  thoee  who  do  not  understand  it.  The  case  of  a 
written  or  printed  libel  has  a  much  closer  analogy  to  the  point 
before  ns  than  that  of  spoken  slander.  But  above  all  this,  it 
is  not  necessary  that  any  one  person  has  been  actaally  deceived 
or  defrauded;  it  is  enough  that  it  is  a  misrepresentation  cal- 
culated to  have  that  effect  on  the  unwary  and  unsuspicioas. 

Decree  affirmed,  and  appeal  dismissed  at  the  oosts  of  the 
appellant. 


Ivjusonoir  n  PBorm  Bbksdt  to pnvsnt  ooeatalaHnica 
el  tnda-maA:  BnuOcy  t.  Noriomt  87  Am.  Deo.  200,  aad  note  901 

OomrLAXXTp  nr  8L4in>ni  SroKnr  nr  FoBBoir  LuwuAoa^  i 
lbs  wocds  «a  ipokn  w«r«  nndnttood  bj  tiioM  iHie  btaid  ttsBi  X- 
E h  91  Am.  Dm.  897. 
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or  OoimtAiOT  DamrDS  vpoa  the  intentum  off  Ibo  poftiei^  tnd  aol 
oo the diTiiibiUtj of  tbo sobjoot  NorwiU  tho  modoof  n— ■arii^  ths 
prioo  chiDgo  the  offeot  of  the  contnusfc  whoa  it  it  ontifo. 
ChnrnuoT  to  Dsuyui  CnrrAnr  Amouht  or  Ooai^  at  a  rtatod  prioo  p« 
ton,  tiho  ooal  to  bo  delivered  on  board  TeoMU  eont  to  it  dnring  oertdk 
mftt^trl**»  and  if  not  so  doliTeredv  a  oartain  amoont  of  tho  ooal  to  bo  doliv* 
md  later,  is  an  entire  oontraot^  and  payment  osanot  bo  domandsdoadt- 
Ixreiy  of  each  veasel-load,  nor  tho  oontraot  loscindsd  lor  lefanl  tofiy 
in  such  mode  before  the  oontraot  is  entirely  faUUle^ 

Ths  opinion  states  the  fiMts. 

MeMwrtriey  for  the  plaintiff  in  error. 

Perkim  and  Perkim^  for  the  defendants  in  error. 

By  Court,  Aqnew,  J.  The  entirety  of  a  omtract  depsode 
upon  the  intention  of  the  parties,  and  not  on  the  divisibility 
of  the  subject.  The  severable  nature  of  the  latter  may  often 
asBist  in  determining  the  intention,  but  will  not  overcome  the 
intent  to  make  an  entire  contract,  when  that  is  shown.  Nor 
will  the  mode  of  measuring  the  price,  as  by  the  bushel,  ton,  or 
pound,  change  the  effect  of  the  agreement  when  it  is  sntive. 
If  a  party  should  agree  to  deliver  one  bullook,  at  a  eortam 
price  per  pound,  and  on  a  certain  day,  no  one  woold  doubt  tlw 
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^fitisefy  of  tlie  Mntract,  notwithstandfog  the  mode  of  mearar- 
ing  the  prioe.  But  the  indmsibility  of  the  contract  would  not 
be  .1m8  if  he  had  contraoted  in  the  «axne  tBitnB  -to  deliver  two. 
PTeciaelj  the  same  mle  ivoold  apply  to  an  agreement  to  deliver 
cwie  handled  bushek  of  <wheat  by  a  eertain  day,  for  a  certain 
prioeiper  bwhel,  and  the  entixety  of  the  centnact  would  not  be 
disproved  if  the  agreement  required  it  to  be  delivered  by  the 
wagon-load.  Just  so  here;  the  contract  for  the  delivesy  of 
eight  hundred  tons  of  coal,  at  a  stated  price  per  ton,  is  in  lan- 
guage clearly  denoting  an  cnntrre  contract  for  that  much  coal, 
the  price  measured  by  the  ton  not  indicating  any  intent  to 
sever  in  payment.  Nor  does  the  provision  for  delivery  on 
board  vessels,  sent  for  the  coal  during  August  and  September, 
indicate  an  intent  to  sever  Ihe  payment,  for  delivery  by  the 
vessel-load  was  a  necessity  growing  out  of  the  quantity  to  be 
delivered  and  the  distance  of  transportation.  And  the  last 
clause  was  but  a  provision  against  inability  to  send  for  all  the 
coal  in  the  prescribed  time,  and  fails  to  indicate  any  intent  to 
sever  the  payment.  No  part  of  the  agreement  disclosing  an 
intent  to  sever  in  the  payment,  the  legal  preeumption  drawn 
from  the  entire  contract  to  deliver  eight  hundred  tons  of  coal 
remains, — that  it  was  to  be  paid  for  on  delivery. 

On  authority,  the  case  is  not  less  clear:  Shaw  v.  Badger^  12 
Serg.  &  B.  275;  Shaw  v.  Turnpike  Co.,  2  Pa.  454;  Harris  y. 
Ligget,  1  Wils.  &  S.  801;  Davis  v.  MaxweU,  12  Met.  286.  The 
authorities  cited  by  the  plaintifif  in  error  are  all  distinguish- 
able. Lester  v.  McDowell,  18  Pa.  St.  92,  was  a  question  in  re- 
plevin of  title  dependent  on  delivery.  The  same  question 
arose  in  Welsh  y.  BuU,  82  Id.  18,  the  action  there  being  tres- 
TpHSB,  In  Beybold  v.  Voorhees,  80  Id.  116,  the  contract  clearly 
indicated  a  severance  in  the  payments.  Mayor  v.  Pyne,  2 
Car.  &  P.  91,  was  put  on  the  ground  of  the  refusal  of  the  pur- 
chaser to  take  the  undelivered  numbers  of  the  work  subscribed 
for.  The  idea  thrown  out  by  Best,  C.  J.,  that  though  the  con- 
tract was  entire  for  the  whole  work  in  numbers,  yet  there  was 
a  subordinate  contract  to  pay  for  each  number  on  delivery,  is 
plainly  founded  on  what  he  understood  to  be  a  custom  of  the 
trade.  The  oontraot  in  Withers  v.  JZaymibb,  2  Bam.  &  Adol. 
882,  was  for  no  specific  quantity  of  straw,  but  a  running  agree- 
ment for  the  delivery  of  whetft  atraiw  for  the  use  of  the  sta- 
bles until  a  certain  day,  at  a  apedfied  price  per  load,  with  an 
agreemeDt  to  pay  the  prioe  for  enefa  load.  The  intention  to 
eover  the. pay medftwtts  clear.    The  other  iCngiMH  oases  cited 
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need  no  notfce,  more  than  to  say  they  are  dearly  diBtingnish- 
able  from  this.  We  are  of  opinion  that  the  contract  here  &r 
the  delivery  of  eight  hundred  tons  of  coal  was  entire,  and  pay* 
ment  of  the  price  waited  on  the  fnlfiUment.  It  was  there&re 
not  in  the  power  of  the  defendants  below  to  demand  payment 
on  each  vessel-load,  and  to  rescind  on  a  refosal  to  pay  in  this 
mode. 
Judgment  affirmed. 

Whxm  Oohtbact  n  Brtu^  Pbriobmaboi  U  a  oomditioa  ppeeedmt  to  re- 
eoreryof  uiypwi;  ITlMtaiclT.  JSeU^O?  Am.I>6Q.871»and]iatoff72;  MUMdgt 
▼.  Jfoi0^  48  Id.  41;  DhIs  ▼.  Cbwiei,  75  Id.  469i  and  note  467. . 


Hoopb's  Appeal. 

[90  PSVlfBTLYAiriA  Stats,  SaOi] 

WoBM  or  Wniii  m  thub  Obdinabt  Lioal  SiaKmcuTioiry  mut  be 

to  ezpreM  the  intention  of  the  testator,  nnloBS  there  ie  eomething  in  tiie 
will,  or  circometanoea  dehon  it,  to  indicate  that  they  were  naed  in  a 
different  aenae^  and  all  the  circnmatanoea  may  be  reeorted  to  to  aant 
the  oonstmction. 

HousBHOLD  FoBNiTUBB  CoKPBiSBS  EvKBTTHUo  that  oontribatea  to  tba 
convenience  of  the  hooseholder  or  ornament  of  the  honae. 

BiQUiffr  nr  Will  bt  Boabdino-schodl  Ksbpeb  of  hesaehold  famitnre  will 
paaa  all  such  articles  as  are  employed  for  the  comfort  or  ocmTenienoe  of 
the  boarders,  aa  well  as  those  nsed  by  members  of  the  te8tator*a  family, 
or  by  gnests  entertained  without  pay. 

Sgbool-room  Fubnitubb  will  mot  Pass  in  Will  of  a  boarding-ediool 
keeper  as  household  fomiture,  though  the  testator  may  have  lived  in  ons 
of  the  rooms  in  the  house  used  for  school  purposes. 

AanouBS  of  Tsapb  im  Store  or  Shop  of  cabinet-maker,  upholsterer,  or 
other  tradesman,  will  not  pass  in  his  will  as  honaehold  fomitore,  thovg^ 
he  may  have  lived  in  the  same  building,  and  the  aame  mle  appliea  to  a 
hotel-keeper  living  in  a  different  house. 

Ths  opinion  contains  the  facts. 

O.  JunHuj  for  the  appellants. 

Smith,  and  Meredith  and  Smithy  for  the  appellee. 

By  Court,  Sharswood,  J.  The  words  of  a  will,  in  their  ordi 
nary  legal  signification,  must  be  taken  to  express  the  intention 
of  ihe  testator,  unless  there  be  something  either  in  the  will, 
or  circumstances  dehors  the  will,  to  indicate  that  they  were  used 
in  a  different  sense.  That  the  circumstances  of  the  property 
and  the  testator  with  reference  to  it  may  be  resorted  to  to 
assist  the  construction,  is  a  principle  perfectly  well  settled: 
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1  Jarman  on  Wills,  363.  What,  then,  is  the  meaning  of  the 
words  '^ household  furniture"?  In  that  excellent  old  work, 
"A  Treatise  of  Equity"  (of  which  Henry  Ballow  is  the 
reputed  author,  and  which  is  the  text  of  Fonblanque,  so  that, 
with  the  elaborate  notes  which  have  been  added  by  later 
editors,  it  has  at  length  become,  as  has  been  well  remarked, 
"  a  rivulet  of  text  meandering  through  a  wilderness  of  notes  "), 
it  is  said  that  "  household  stuff  is  instrumentum  patrisfamiliaa 
domesticum  et  qtLotidianum^\'  Book  4,  c.  1,  sec.  11,  p.  103.  It 
proceeds  to  enumerate  '*  tables,  stools,  chairs,  carpets,  hangings, 
beds,  bedding,  basins  with  ewers,  candlesticks,  all  sorts  of 
vessels  serving  for  meat  and  drink,  being  of  earth,  wood,  glass, 
brass  or  pewter,  pots,  pans,  spits,  and  such  like."  It  com- 
prises, as  has  been  said  in  several  cases,  everything  that  con- 
tributes to  the  convenience  of  the  householder  or  ornament  of 
the  house:  Kelly  v.  Powleyj  Amb.  610;  Cole  v.  Fitzgeraldj  1 
Sim.  A  S.  189;  Camagy  v.  Woodcock^  2*Munf.  239.  It  is  con- 
tended, however,  that  the  circumstances  in  this  case  show 
that  the  testatrix  used  these  words  in  a  more  restricted  sense. 
These  circumstances  are,  that  the  testatrix  kept  a  boarding- 
school;  that  the  greater  part  of  the  furniture  in  question  was 
for  the  use  of  the  boarders;  that  they  form  a  very  large  pro- 
portion of  her  whole  fortune,  and  that  a  part  only  of  the  house 
in  which  she  lived  was  furnished  for  her  own  use  and  comfort. 
Hence  it  is  argued  that  the  bequest  should  be  confined  to  the 
articles  so  used  by  her.  I  agree  that  the  furniture  of  the 
school-room  is  not  household  furniture;  desks,  stools,  slates, 
inkstands,  maps,  globes,  etc.,  cannot  be  brought  within  that 
category.  The  fact  that  the  testatrix  occupied  one  of  the 
rooms  of  the  house  in  which'  she  resided  for  the  purpose  of  a 
school  would  make  no  difference.  But  as  to  the  remaining 
articles,  it  is  not  easy  to  see  how  those  employed  for  the  com- 
fort and  convenience  of  boarders  can  be  distinguished  from 
such  as  are  for  the  use  of  the  members  of  the  family,  or  of 
guests  entertained  without  pay.  It  cannot  bo  pretended  that 
these  would  not  be  included;  otherwise,  the  words  would  be 
narrowed  down  by  construction  to  articles  used  personally  by 
the  testatrix  herself;  and  for  this  there  is  neither  reason  nor 
authority.  It  certainly  cannot  be  affected  by  the  size  of  the 
establishment.  A  poor  widow  ekes  out  her  livelihood  in  a  small 
house  by  taking  two  or  three  boarders;  would  not  the  furni- 
ture of  her  parlor  and  kitchen,  as  well  as  of  her  guest-chambers 
pass  by  a  bequest  of  her  household  stuff  7    If  so,  can  it  make 
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•jmy  di&rence  that  there  are  fifty  or  one  hundred  boarders? 
Where  is  the  line  to  be  drawn  7  No  doubt  if  .a  cabinet-maker 
cr  nphideterer,  or  other  tradeBmen,  were  to  make  a  will  in 
those  words,  articles  in  his  store  or  shop  answering  to  the 
•descriptiMi  would  not  pass,  though  he  might  have  his  resi- 
dence in  the  same  building.  They  would  be  in  the  way  of  his 
trade.  80  if  the  keeper  of  a  hotel  lived  in  a  difiTerent  house, 
vthe  words  would  admit  of  a  different  construction.  This  is  the 
•extent  to  which  the  authorities  relied  on  by  the  appellant  go. 
We  concur,  therefore,  in  the  conclusion  at  which  the  court 
l)elow  arrived. 

Decree  affirmed,  and  appeal  dismissed,  at  the  costs  of  the 
appellant. 

CoStSTBUGIION  OF  WXLL  —  IhTKRT  OF  TiSTATOR,  AS  GaTHERBD  FROX  WhOLI 

IN8TBUME2IT,  MUST  CoNTBOL:  BrottU  Square  Church  v.  Omni,  63  Am.  Dea 
725;  Oerman  v.  German,  67  Id.  451,  and  note  454;  Bell  County^.  Atexastder, 
73  Id.  268,  and  note  '27^  And  evidence  is  ftdmissiUle  to  explain  an  am- 
Ingiiity  appearing  on  the  lace  of  tk*  will  or  dehors  it:  JSkUkarlf  v.  Baikerijf, 
78  Id.  499,  and  note  505,  606. 
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[60  PBNM8YLVAM1A  STATX,  833. J 

If  Dkbtob,  at  ob  Immxdiatbly  aftsr  Executiom  or  Assiohiexiit  of  a 
mortgage  on  his  property  to  a  creditor,  transfers  to  him  a  policy  of  in- 
toranoe  against  fire  on  the  mortgaged  preunsee,  though  nothing  be  ez- 
preescd  at  the  time,  or  it  is  transferred  as  ooUatonl  aecnrity  geocnUy, 
'it  is  a  oonclaaion  of  law  that  the  policy  is  to  be  hold  by  the  creditor  at 
«ollataral  security  for  the  moitgage,  and  it  requires  an  express  agree- 
ment to'  authorize  the  .assignee  to.  apply  the  insuranoe  momey,  in  cast 
<l  loss,  to  any  other  debt  or  liability;  and  so  the  juiyafaoold  be  hi- 
•traoted. 

The  opinion  states  the  facts. 

Arumdel  and  BriTUmiy  for  the  plaintiflb  in  ^nor. 

Smith  and  Darlingtonj  and  Smithy  for  the  defendants  in 
error. 

By  Court,  Sharswood,  J.  If  a  debtor,  at  or  inunediatoly 
after  the  execution  or  the  assignment  of  a  mortgage  on  his 
property  to  a  creditor,  transfers  to  him  a  policy  of  insurance 
against  fire  on  the  mortgaged  premises,  though  notbixig  be 
expressed  4it  the  time,  or  it  be  transferred  as  collateral  secu- 
rity generally,  it  is  a  cuncinsion  of.  law,  from  the  very  nature 
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of  the  trsDSttotion,  that  the  policj  is  to  be  held  by  the  creditor* 
as  a-  collateral  seeurity'  for  the  mortgage.  It  would'  require- 
evidence  of  an  express  agreement  or  understanding  to  author- 
ize the  assignee- to  apply  the  amount  of  the  insurance  received 
in  the  event  of  a  loss  to  any  other  debt  or  liability;  The 
policy,  being  on  the  mortgaged  promisee,  was- to  make  good 
the  value  of  the  property  to  the  holder  of  the  mortgage,  if  the* 
buildings  or  improvements  should  be  destroyed  by  fire<  The^ 
transaction  speaks  for  itself  as  loudly  as  any  wvrds  could 
make  it.  So  this  court  decided  when  the  case  was  here  be«- 
fore:  Buckley  t.  Oarrett,  47  Pa.  St.  280.  "  The  bond  of  Buck' 
ley,"  says  Mr.  Justice  Read,  ^'  was  given  to  Oarrett  and  Martin 
on  the  28th  of  March,  accompanied  by  his  wife's  mortgage,  as 
a  collateral  security  for  an  undivided  third  part  of  a  m(Mi« 
gage  to  be  assigned  to  them.  By  his  bond,  Buckley  became 
a  debtor  to  Oarrett  and  Martin,  and  also,  on  the  same  day, 
made  his  wifo  his  creditor.  When,  therefore,  on  the  Slst  of 
March,  he  assigned  this  policy  as  collateral  security,  it  was  as 
collateral  to  bis  own  bond,  given  three  days  before,  and  ta 
securehis  wife,  who  had  become  his  creditor;  and  if  it  had 
been  thus  submitted  to  the  jury,  their  verdict  must  have  been 
for  the^defendants";  that  is,  if  the  case  had.  been  submitted 
to  the  jury  with  this  instruction  from  the  court,  their  verdict 
must  have  been  for  the  defendants.  Any  other  verdict  would 
have  been  against  the  charge  as  to  the  law,  and  could  not 
have  been  permitted  to  stand. 

The  learned  judge  below,  therefore^  misapprehended  ther 
former  decision  in  the.  case  when  he  supposed  that  the  ques- 
tion was*  one  of  fact,  to  be  left  as  such  to  the  jury.  It  arose 
wholly  upon  the  construction  of  writings,  as  he  had  properly 
apprehended  it  to  do  upon  the  first  trial  before  him,  and  was 
therefore  wholly  in  the  province  of  the  court.  Instead  of  in- 
structing the  jury  that  the  assignment  of  the  policy  to  the 
assignee  of  the  mortgage  was  a  collateral  security  for  that 
mortgage  alone,  in  the  event  of  loss  by  fire  to  the  mortgaged 
prenuses,  and  which,  of  course,  inured  to  the  benefit  of  thet 
asfiigDor's  own  bond  and  his  wife's  mortgage,  also  given  ai» 
collateral  for  the  same  debt,  he  said  in  his  charge:  "  If  it  was 
transferred  by  Mr.  Buckley  especially  to  secure  the  debt  of  one 
thousand  dollars,  with  a  view  to  protect  his  wife  against  loss 
as  his  suvety,  then  the  money  received  from  the  companjr 
Aoold  have  been  aj^lied  to  this  debt."  If  this  had  been  a> 
correct  statement  of  the  law,  he  ought  to  have  added  that,  as 
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there  was  no  evidence  in  the  case  that  it  was,  in  £m^,  bo  spe- 
cially ascdgned,  their  verdict  must  be  for  the  plaintiffs.  It  is 
evident,  if  the  law  has  been  correctly  held  by  this  court,  that 
the  case  called  for  a  binding  direction  to  the  jury  in  &yor  of 
the  defendants. 

Nor  do  we  think  that  the  letter  of  Mrs.  Buckley  to  Mr.  P.  F. 
Smith,  or  the  conversation  with  Mr.  Buckley,  detailed  by  that 
gentleman,  had  any  tendency  to  show  that  there  was  an  agree- 
ment in  regard  to  the  assignment  different  from  what  the  law 
implied.  Had  the  defense  now  set  up  been  that  Mr.  or  Mrs. 
Buckley  had  paid  the  money,  this  request  for  time,  when 
called  on  to  pay  the  mortgage,  would  have  been  cogent  evi- 
dence to  throw  discredit  on  such  a  defense.  But  when  the 
question  was  what  appropriation  the  law  would  make  of  the 
proceeds  of  collaterals  collected  by  the  creditor,  the  evidence 
only  showed  that  they  were  ignorant  of  their  legal  rights,  and 
could  not  be  tortured  into  an  admission  that  they  had  made 
any  special  agreement  on  the  subject  when  the  policy  was 
assigned. 

Judgment  reversed,  and  venire  faeiae  de  novo  awarded. 
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Stover  v.  Jaok. 

[60  PmnrBTLTAHiA  SzAXi^  Ml) 

Wiua  OoKBTiTom  Low-WATia  Mabk  of  nftvigftUs  uttiimi  ia  BasoHyl- 
vsnia  mart  be  detennined  by  the  law  of  that  etato^  and  not  hj  tlie  Imr 
of  Englaad  or  aister  states. 

At  Oommon  Law,  onlt  Thosb  Stbiaxs  are  nayigable  in  which  tlie  tids 
ebbs  and  flows;  as  to  them,  low  or  high  water  mark  is  decided  hj  the 
ebb  and  flow  of  the  tide.  Bat  the  oommon  law  being  inappUoaUe  in 
Pennsylvania,  it  has  not  been  adopted. 

Iv  PxmiSTLVAiriA,  Stats  has  hot  Pabtid  with  the  control  of  the  watan 
of  its  navigable  streams,  nor  of  the  soil  beneath. 

Iv  Pxir HSTLVAKiA,  Gbamtb  bt  Statx  of  lands  calling  for  a  navigable  stieaiii 
as  a  boondary  do  not  extend  beyond  low-water  mark,  and  the  giaat  k 
not  absdlate  except  to  high-water  mark. 

Iv  PmrsTLVAirxA,  G&Aim  bt  Statx  of  land  boonded  by  a  navigaUo  stream 
gives  the  grantee  only  a  qoalified  title  to  the  space  between  high  and 
low  water  mark.  The  right  of  passage  over  it  in  hi^  water  remains  in 
tile  pablia  The  state  may  ase  it  for  navigation  poxpoaes  wxtfaoot  oovh 
yn— it'^,  and  may  protect  it  from  an  nnanthoriied  nae^  even  by  the 
of  the  land,  to  low-water  mark. 
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IsLAUDS  nv  Navigablb  Streams  in  Pennsylvania  belong  to  the  state,  and 
are  excepted  from  the  general  laws  for  the  sale  and  settlement  of  vacant 
lands.    They  are  granted  under  special  laws. 

Riparian  Proprdbtors  in  Pbnnstlvania  take  to  ordinary  low-water  mark 
nnaffected  by  drought. 

Island  Citt  opp  prom  Mainland  bt  Navigablb  Stbxam  in  ordinary  stagee 
of  low  water  cannot  be  added  to  the  land  of  an  adjacent  owner  merely 
because  in  very  dry  season  the  river  almost  disappears,  and  bo  water 
flows  over  the  intervening  dry,  sandy,  or  pebbly  bed. 

The  opinion  states  the  facts. 

Baugh  and  Darlington,  for  the  plaintiffs  in  error. 

A.  Waiiger,  for  the  defendant  in  error. 

By  Court,  Agnew,  J.  The  deed  is  not  before  us,  but  it  seems 
the  title  of  the  plaintiff  extended  to  low-water  mark,  and  on 
this  ground  he  claimed  the  ownership  of  the  locus  in  quo  of  the 
alleged  trespass.  The  defendant  alleged  it  to  be  an  island 
surrounded  by  water,  except  at  very  low  stages.  The  court  held 
that  low  water,  as  contradistinguished  from  high  water,  does 
not  mean  the  lowest  water  the  stream  may  exhibit  under 
special  and  extraordinary  circumstances;  and  that  the  locus 
in  quo  is  an  island  if  the  water  of  the  river  flows  around  it  a' 
its  ordinary  stage  unaffected  by  floods  or  drought.  This  is 
assigned  for  error,  and  it  brings  up  for  decision  what  is  meant 
by  low-water  mark  as  a  terminus  or  boundary.  I  have  found 
no  case  defining  low-water  mark,  though  many  refer  to  it  as 
fixing  boundary  of  the  title  on  navigable  streams.  Its  defi- 
nition, however,  seems  to  grow  out  of  the  principles  recognized 
as  establishing  the  character  of  these  streams,  and  the  rights 
of  riparian  owners.  The  question  is  one  to  be  decided  by  the 
law  of  this  state,  and  not  by  that  of  Great  Britain,  or  even 
some  of  the  sister  states.  At  the  common  law,  those  streams 
only  are  considered  navigable  in  which  the  tide  ebbs  and  flows. 
High  or  low  water  mark  was  therefore  easily  determined,  the 
ocean  maintaining  a  common  level,  and  the  ordinary  flow  and 
ebb  of  tide  being  regular  in  their  extent,  and  marking  the 
limits  of  high  and  low  water  with  great  uniformity.  But  in 
this  state  its  large  navigable  streams  rise  and  flow  hundreds 
of  miles  above  tide,  and  are  affected  by  floods  and  droughts 
to  extremes  that  surprise  the  unaccustomed  eye,  sometimes  fill- 
ing the  valleys  far  beyond  the  banks  of  the  stream,  and  at 
others  shrinking  within  the  pebbly  bed  until  a  thin  thread 
only  marks  the  flow.  The  common  law,  being  inapplicable  to 
the  circuajstances,  has  therefore  not  been  adopted.     For  this 


668  Stovsb  v.  Jack.  [P 

reason  neither  the  control  of  the  waters  of  navigable  rivers, 
nor  of  the  soil  beneath,  has  been  parted  with  by  the  common- 
wealth; and  the  far-seeing  wisdom  of  oar  anoeatora  has  been, 
in  this  respect,  amply  vindicated  by  the  results.  This  was 
soon  perceived  when  the  state  began  to  improve  the  navigation 
of  her  rivers  by  artificial  means.  Had  it  been  otherwise,  many 
noble  works  desigoed  to  enrich  and  benefit  her  citizens  must 
have  failed  in  an  encounter  with  private  interests.  The  im- 
portance of  the  rights  thus  reserved  will  be  seen  in  the  follow- 
ing cases, — others  might  be  added:  Shrv/nk  v.  SehuylkiU  Navi- 
gation Co.y  14  Serg.  &  R.  79;  CommonvfeaUk  v.  Fisher^  1  Pa. 
462;  Zimmerman  v.  Union  Canal  Co.,  1  Watts  &  S.  346;  Me- 
Keen  v.  Del,  Div.  Canal  Co.,  49  Pa.  St.  424. 

Owing  to  this  right  of  control  and  title  to  the  soU  itself,  it 
has  always  been  held  that  the  grants  of  the  state  of  lands 
bordering  on  navigable  streams,  even  when  calling  for  the 
river  as  a  boundary,  do  not  extend  beyond  low-water  mark: 
HaH  V.  HiU,  1  Whart.  137;  BaU  v.  Slack,  2  Id.  508;  Lehigh 
Valley  R.  R.  Co.  v.  Tront,  28  Pa.  St.  206;  Jonee  v,  Janney,  8 
Watts  &  S.  436.    And  even  to  this  extent  the  grant  of  title  is 
not  absolute,  except  to  high-water  mark.     As  to  the  interven- 
ing space  between  high  and  low  water  mark,  the  title  of  the 
private  owner  is  qualified.    The  right  of  passage  over  it  in 
high  water  remains  in  the  public.    The  state  may  use  it  for 
purposes  connected  with  the  navigation  of  the  stream  withoat 
compensation,  and  may  protect  it  also  from  an  unauthorized 
use  of  it,  even  by  the  owner  of  the  land,  to  low-water  mark: 
Shrwik  V.  Schuylkill  Navigation  Co.,  14  Serg.  &  R.  79;  Com- 
monwealth V.  Fisher,  1  Pa.  462;  Zimmerman  v.  Union  Canal 
Co.,  1  Watts  <fe  S.  346;  Bailey  v.  MilUnberger,  31  Pa.  St  43; 
Flanagan  v.  City  of  Philadelphia,  42  Id.  219.    Another  con- 
sequence of  the  Pennsylvania  doctrine  as  to  navigable  streams 
is,  that  the  islands  in  them  belong  to  the  state,  and  have 
always  been  considered  as  excepted  from  the  general  laws 
for  the  sale  and  settlement  of  the  vacant  lands  of  the  com- 
monwealth.   They  have  always  been  granted  under  laws  of 
special  application  to  islands.    It  is  also  a  well-known  fact 
that  in  the  seasons  of  extreme  low  water  many  of  the  islands 
of  the  principal  rivers  are  not  entirely  surrounded  with  water, 
but  may  be  reached  from  ihe  shore  dryshod.    All  these  con- 
siderations show  that,  to  adopt  any  other  rule  than  ordinary 
low-water  mark,  unaffected  by  drought,  as  the  limit  of  title, 
would  carry  the  rights  of  riparian  owners  far  beyond  boon- 
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daries  consistent  with  the  interests  and  policy  of  the  state, 
and  wovld  condbr  title  wh^re  h^retafore  none  has  been  bu]^ 
posed  to  exist  No  one  has  ever  thought  that  an  island  cut 
off  from  the  mainland  by  the  stream  in  ordinary  stages  ol 
law  water-  could  be  added  to  the  land  of  an  adjacent  pro- 
prietor merely  because  in  the  very  dry  season  of  the  year  the 
stream  had  almost  disappeared,  and  no  water  flowed  over  the 
intervening  dry  and  sandy  or  pebbly  bed.  The  doctrine  that 
low-water  mark  is  the  extremest  verge  to  which  a  long  drought 
may  reduce  the  stream  would  lead  to  such  results.  Ordinary 
high  water  and  ordinary  low  water  each  has  its  reasonably 
well-defined  marks,  so  nearly  certain  that  there  is  not  much 
difficulty  in  ascertaining  it.  The  ordinary  rise  and  fall  of  the 
stream  usually  finds  nearly  the  same  limits.  But  to  bound 
title  by  a  mark  which  is  set  by  an  extraordinary  flood,  or 
an  extreme  drought,  would  do  injustice,  and  contravene  the 
common  understanding  of  the  people.  We  are  of  opinion, 
therefore,  that  the  plaintifTs  title  was  bounded  by  ordinary 
low-water  mark,  where  that  was  properly  submitted  to  the 
jury. 

Judgment  affirmed. 

At  Ookmoh  Law,  Bivkbs  wxei  hot  Kavioabli,  oxoept  wfatra  tiie  tidt 
ebbed  and  flowed:  Mammgahda  Bridge  Co.  t.  Grk,  84  Am.  Dee.  IIS7,  Hid 
nofeeSiO. 

Soni  nr  Bid  of  Bivxb  up  to  low-water  mark  is  the  property  of  the  etatet 
Momoii(fahda  de.  Co.  t.  Kiri,  84  Am.  Dec  627,  and  note  540. 

RiFABiAN  OwNXB,  WHXTHXB  Takxs  ABSOLim  Tpfls  to  low-watoT  mark» 
Wiumhiger  r.  PwpU^  96  Am.  Dea  4d5,  and  note  601;  Berry  r.  Snyder,  06  Id. 
219,  and  note  239. 

IsLAHD  nr  Navioabls  SrsxAif,  TrruB  to:  McCuHomghr.  WaU,  63 Am.  Dmi 
716^  and  note  727;  note  to  ffoffon  t.  Campbdt,  83  Id.  281. 

Obunast  HniH-WATEB  Mabk  ia  boimdary  of  aheolnte  title;  ordinary  low- 
water  mark,  that  of  the  qualified  right:  Hartley  t.  Craiqford,  81*  Pa.  St 
486,  citing  the  principal  case. 

Trru  OF  RiPAaiAW  Owma  dom  mot  Bxtird  beyond  ordinary  low>waftar 
lines  between  that  and  ordinary  high-water  line^  the  ownenhip  is  anbjeot  te 
ttie  right  of  aavigatun:  Poor  t.  Medmrt,  77  F^  St  219,  dting  the 
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Delaware  Division  Canal  Co.  v.  Commonwealth. 

[60  PCNVSTLYANIA  BTATB,  867.] 

OoBPOBATioini  Other  than  Mukicipal  mat  be  Indicted^  and  are  ameoa- 
Ue  to  the  criminal  law  for  the  creation  and  maintenance  of  a  pnUio 
nnisance;  bat  for  other  misfeasances  they  are  not  generally  indietaUe. 

OoBPORATioKa  ABE  NOT  Answebable  TOR  ASSAULTS  and  lMtterifla»  rioti^ 
larcenies,  and  the  like. 

Abbests  of  JiTDGMENT  Abisb  from  intrinsio  causes  appearing  on  the  £sce  of 
the  record,  and  in  criminal  cases  are  f  oonded  on  exceptions  to  the  indiet- 
ment.  An  exception  to  this  rale  exists  when  pardon  is  pleaded  before 
sentence. 

In  Civil  Actions,  Whateveb  is  Alleged  in  arrest  of  judgment  mnst  be 
such  matter  as  would  on  demurrer  be  sufficient  to  overturn  the  actum 
or  plea,  and  the  same  rule  applies  in  both  civil  and  criminal  cases. 

Oobpobation  mat  be  Indicted  tor  Nuisanoe  in  maintaining,  contiaa- 
ing,  and  keeping  up  a  tow-path  in  so  careless,  unskillful,  and  unlawful 
manner,  that  the  water  from  their  canal  escaped  through  the  locks  or 
walls,  and  formed  pools  or  ponds  of  stagnant  water,  producing  miasma^ 
and  corrupting  and  rendering  the  air  unwholesome,  to  the  nuisanoe  and 
injury  of  the  public,  and  producing  disease  among  them. 

When  Oobpobation  is  Indicted  tor  Nuisance,  the  indictment  need  only 
wt  forth  the  facts  constituting  the  offense. 

State  can  neither  be  Sued  nob  be  Indicted;  but  such  immunity  does 
not  pass  to  the  vendees  of  her  property  or  rights. 

Whebb  Oobpobation  is  Oonyioted  ot  Public  Nuisancer  and  required  to 
abate  it^  the  fact  that  such  nuisance  is  on  the  land  of  a  stranger  is  no 
resaon  that  it  should  not  be  abated.  He  cannot  be  allowed  to  control  the 
public  right  to  have  it  abated. 

iNmOTKENT  against  Oobpobation  lOB  NuiSANOE,  averring  that  the  latter 
is  situated  in  a  certain  borough,  is  a  suffioient  averment  of  being  in  the 
neighborhood  of  dwellings,  especislly  after  verdiot^  without  objoctioB 
before  triaL 

The  opinioQ  states  the  facts. 

LeaVf  for  the  plaintififs  in  error. 

H.  P.  aiid  O.  Ro8s^  James,  and  Cope,  for  the  oommoDwealth. 

By  Court,  Thompson,  C.  J.  No  doubt  whatever  can  exist  at 
this  day  but  that  corporations  other  than  municipal  may  be- 
come amenable  to  the  criminal  law  in  the  matter  of  the  crea- 
tion and  maintenance  of  things  which  amount  to  or  become 
public  nuisances,  and  to  be  proceeded  against  by  indictment: 
1  Am.  Grim.  Law,  sees.  86,  87.  As  a  general  rule  they  ai^  not 
indictable  for  misfeasances,  unless  indeed  they  assume  the 
shape  of  nuisances:  Id.,  sec.  89.  For  assaults  and  batteries, 
riots,  larcenies,  and  the  like,  they  are  not  so  answerable.  These 
principles,  however,  do  not  seem  to  be  disputed  in  this  case. 

The  first  and  second  assignments  of  error  present  a  single 
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question,  namely,  that  the  court  below  erred  in  not  arresting 
judgment  on  the  verdict  against  the  defendant. 

Arrests  of  judgment  arise  from  intrinsic  causes  appearing 
on  the  face  of  the  record:  3  Chitty's  Bla.  Com.  895.  In  crim- 
inal cases,  an  arrest  of  judgment  is  founded  on  exceptions  to 
the  indictment:  4  Id.  376.  This  is  the  general  rule,  although 
an  exception  exists  where  a  pardon  is  pleaded  before  sentence. 
The  rule  in  civil  cases  seems  well  settled  and  elementary 
*'  that  whatever  is  alleged  in  arrest  of  judgment  must  be  such 
matter  as  would,  on  demurrer,  have  been  sufficient  to  overturn 
the  action  or  plea":  8  Id.  394.  I  apprehend  there  is  no  differ- 
ence between  criminal  and  civil  cases  in  the  applicabilty  of 
the  rule.  Tested  by  this  rule,  wherein  was  there  error  on 
part  of  the  court  in  refusing  to  arrest  the  judgment  in  this 
case? 

We  find,  on  examination  of  the  indictment,  that  it  is  in  due 
and  proper  form,  charging  the  defendants  with  maintaining, 
continuing,  and  keeping  up  the  tow-path  in  so  careless,  un- 
skillful, and  unlawful  manner,  that  the  water  from  their  canal 
escapes  through  the  lock  or  walls,  and  forms  pools  or  ponds  of 
stagnant  water,  producing  miasma  or  miasmatic  vapors,  cor- 
rupting and  rendering  the  air  unwholesome,  to  the  nuisance 
and  injury  of  the  public,  and  producing  disease  among  the  in- 
habitants of  the  neighborhood.  The  second  count  charges  the 
defendants  with  unlawfully  and  injuriously  keeping  and  main- 
taining the  pools  or  ponds,  formed  as  stated  in  the  first  count, 
outside  of  and  unnecessary  to  the  use  and  business  of  the  canal, 
without  drains  or  other  means  to  carry  off  the  water  whereby 
they  became  and  are  stagnant  water,  creating  miasma  and 
producing  disease  among  the  people  resident  there. 

Tested  by  this  standard  of  whether  demurrable,  the  indict- 
ment is  sound  beyond  a  doubt,  if  the  creation  and  mainte- 
nance  of  a  nuisance  be  a  misdemeanor.  That  it  is,  no  possible 
doubt  can  exist.  The  indictment  being  sound,  and  exhibiting 
on  its  face  a  clearly  defined  offense,  what  reason  could  there 
be  for  arresting  judgment?  The  answer  must  inevitably  be, 
none;  and  here  we  might  leave  the  subject  of  the  exceptions, 
but  will  notice  some  matters  claimed  in  argument,  but  which, 
after  all,  cannot  affect  the  positions  stated,  so  far  as  the  result 
is  concerned. 

The  defendants  claim  that  they  ought  not  to  be  convicted 
and  sentenced  because  they  held  the  works  mediately  by  pur- 
«liaae  and  lease  from  the  commonwealth.    This  is  true.    But 
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it  nowhere  appears  in  the  indietmenti  or  b j  plea,  that  the 
commonwealth  created  thoee,  or  similar  pools,  while  it  is  dis- 
tinctly chained  that  the  defendants  did;  and  this  the  jury 
have  found  to  be  true,  and  that  the  pools  are  no  part  of  the 
canal,  or  necessary  to  its  use.  But  suppose  it  had  been  pioTed 
that  the  commonwealth  did  create  and  maintain  thenc^  aud 
notwithstanding  the  defendants  had  been  convicted,  that  ap- 
pearing only  in  the  testimony  and  not  on  the  record,  and  there 
being  no  bill  of  exceptions  in  such  case  to  bring  up  the  rulings 
of  the  court  on  the  testimony,  <^  the  testimony  itself,  we  could 
not  review  the  trial  and  give  relief,  even  if  we  supposed  there 
was  error.    That  can  be  done  only  by  the  court  below. 

But  it  is  objected  that  it  should  have  been  averred  in  the 
indictment,  it  appearing  that  the  canal  was  constructed  by 
the  commonwealth,  that  the  company  conducted  and  used 
their  works  differently  from  the  use  and  management  of  them 
by  the  state,  and  that  the  indictment  was  defective  for  the 
want  of  such  an  averment.  If  the  fact  of  entire  accordance 
in  the  use  of  the  canal  by  the  company  with  that  of  the  state 
were  a  defense,  the  case  was  open  to  them  to  make  it,  and  the 
form  of  the  indictment  did  not  preclude  the  proof.  The  com- 
monwealth was  not  bound  to  do  more  than  to  set  forth  fects 
constituting  the  offense, — which  she  did,  as  already  said.  That 
the  defendants  did  not  succeed  in  inducing  the  court  and  jury 
to  believe  that  there  was  a  similarity  of  user,  or  that  if  there 
was,  it  was  a  defense,  is  not  a  matter  for  our  consideration. 
It  ought  to  be  understood  by  the  people,  as  well  as  the  profess 
sion,  that  this  court  has  but  a  limited  power  of  review  in  com* 
monwealth  cases  of  the  grade  of  this.  We  cannot  say  wrhat 
effect  the  proof  should  have  had  in  any  given  case,  for  11  can* 
not  come  before  us  as  the  law  stands.  We  can  only  interfere 
where  the  record  evinces  error, — that  is  to  say,  when  there 
has  been  a  conviction,  and  no  offense  charged  in  the  indict- 
ment, or  a  sentence  not  conforming  to  the  law  of  the  crime, 
or  sustained  by  the  conviction,  or  other  matters  which  the 
record  may  show  to  be  contrary  to  law. 

It  has  not  yet  been  decided  that  a  nuisance  created  by  the 
commonwealth,  resulting  from,  but  not  necessarily  a  part  or 
parcel  of,  its  works,  may  not  be  a  nuisance  when  continued  by 
a  company.  The  analogy  between  the  position  of  the  com^ 
monwealth  as  proprietor,  and  that  of  a  corporation,  is  not 
exact  on  the  question  of  liability  and  relative  duty,  beeauas 
the  one  is  sovereign,  and  the  otHer  jubordinate.    TbemaziiB 
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relating  to  the  one  is,  that  it  can  do  no  wrong,  while  the  other 
may,  and  for  this  reason  acts  resulting  from  sovereignty  are 
not  indictable  when  done  by  the  sovereign  power.  The  com- 
monwealih  can  neither  be  sued  nor  indicted;  but  because  this 
is  BO,  I  do  not  think  it  follows  that  such  an  immunity  passes 
to  the  'Vendees  of  her  property  or  rights.  Railroad  Co.  v.  2>tt- 
quesne  Borough^  46  Pa.  St.  223,  strongly  sustains  this  view.  It 
is  in  fact,  however,  not  material  to  decide  the  point  in  this 
case. 

In  Commonwealth  v.  Reed^  34  Pa.  St.  276,  the  whole  question 
of  liability  was  reduced  to  a  question  of  law  by  the  pleadings. 
The  plea  averred  that  the  dam  complained  of  as  occasioning 
the  nuisance  was  erected  by  the  commonwealth  as  part  of  her 
canal,  and  as  such  was  granted  to  the  defenflants  upon  the 
express  condition  that  they  were  to  maintain  and  keep  up  said 
canals  and  necessary  works.  There  was  a  demurrer  to  this, 
which  admitted  every  allegation  in  the  plea.  The  decision 
therefore  was,  that  the  works  themselves,  having  been  created 
by  the  commonwealth,  and  granted  to  the  defendants,  could 
not  be  indicted  as  a  nuisance.  The  effect  of  the  creation  and 
grant  by  the  commonwealth  was  thus  brought  upon  the  record, 
and  the  determination  of  the  question  on  review  in  this  court 
was  upon  the  case  on  the  record.  Very  different  is  the  posi- 
tion of  the  question  here,  even  if  it  were  essentially  similar. 
There  it  appeared  on  the  record;  here  it  could  only  appear 
in  the  proof  that  the  commonwealth  created  similar  pools,  or 
the  very  ponds  or  pools  indicted.  In  the  latter  aspect,  this 
court  could  take  no  cognizance  of  the  action  of  the  court  on 
the  subject.  The  questions  would  have  been  similar,  and  the 
position  similar,  if  the  canal  itself  had  been  indicted  as  a  nui- 
sance, and  the  plea  had  set  forth  its  construction  and  grant  to 
a  purchaser  by  the  commonwealth.  The  difference  between 
the  question  in  this  case  and  the  one  before  us  is  very  marked. 
That  would  have  involved  the  right  of  the  state  to  construct 
such  a  work,  while  the  question  here  is,  Are  the  defendants  in- 
dictable for  so  maintaining  the  works  as  to  create  ab  extra  a 
nuisance?  That  does  not  involve  the  construction,  but  the  use. 
We  think  the  court  could  not  have  arrested  the  judgment  for 
the  reasons  urged  by  the  defendants'  counsel,  taking  it  for 
granted  that  they  were  substantially  those  eo  ably  argued  here. 

8.  The  thiid  assignment  of  error  is  dispoeed  of  by  what  has 
been  already  said.  We  think  there  is  an  indictable  offense 
sufficiently  set  forth  in  the  indictment 
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4.  It  is  part  of  the  penalty  in  convictious  for  public  nui- 
Bances  that  the  defendant  be-reqaired  to  abate  them;  and  the 
fact  that  the  nuisance  is  on  the  land  of  a  stranger  is  no  reason 
for  not  abating  it.  The  owner  of  the  soil  where  the  nuisance 
is  must  not  be  allowed  to  control  the  public  right  to  have  it 
abated;  and  what  the  law  commands  to  be  done  for  the  benefit 
of  the  public  an  individual  may  not  resist  Smith  y.  EUiott^  9 
Pa.  St.  375,  rules  this  assignment  of  error  against  the  defend- 
ants. 

The  averment  that  the  nuisance  is  situate  in  the  borough  of 
Morrisville  is  a  suflScient  averment  of  being  in  the  neighbor- 
hood  of  dwellings;  certainly  it  is,  after  verdict,  without  objec- 
tion previous  to  trial.  So  is  the  proximity  of  a  highway 
SttflBciently  averred. 

Seeing  no  reason  for  disturbing  the  action  of  the  court  below 
in  this  case,  the  sentence  is  affirmed. 


LrDiOTMEirr  wnx  hot  Lis  against  oorporation  for  nnuuioe:  8ia§e  t.  Ormi 
WorkB  etc  Ox,  S7  Am.  Dec.  38. 

Action  iob  Absaitlt  astd  Battkbt  will  not  lie  against  oorpofation:  Orrr. 
Bank  qf  UmUd  States^  13  Am.  Deo.  58S. 

Arrest  or  Judomsht,  on  What  GRommi  Aam:  State  t.  Oaner,  77  Abl. 
Deo.  275,  and  note  278. 

Ihbiotmxnt  will  Lib  aoaivst  Ck>BFORATiOH,  not  nmnieipal,  for  the 
iion  and  maintenanoe  of  a  public  nniaanoe:  Horthem  etc,  B'f  0(k  t. 
wealth,  00  Pa.  St.  306,  dting  the  principal 
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In  AonoH  bt  Owbbb  of  Land  aoainst  Railroad  Ck>]CPiJfT  for  damagea 
in  bnilding  their  road,  the  jury  may  be  properly  inatmoted  that  they 
cannot  compensate  the  plaintiff  for  risk  of  &re  to  his  barn  or  its  contanti^ 
nor  hold  the  company  responsible  for  anything  that  might  be  bnmect  nor 
for  the  risk  of  sach  bnming.  But  if  the  proximity  of  the  road  to  the 
bnilding  is  such  as  to  make  danger  from  fire  imminent,  so  that  no  man  of 
common  pmdence  wonld  use  it  for  the  purpose  of  a  bam,  bnt  would  be 
driTcn  from  it  and  compelled  to  provide  a  bam  elsewhere^  then  plaintifl 
is  injnred,  and  they  mnst  consider  it  in  estimating  the  efSset  of  the  road 
upon  the  owner's  property. 

br  Bbtdiatino  Damages  Abibing  ibom  Building  RAn«BOAP  upon  prirats 
property,  a  comparison  of  its  value  at  the  time  that  the  road  was  pre* 
jeotod,  and  its  value  at  the  time  of  its  completion,  should  be  mads^  sad 
the  jury  cannot  compensate  for  risk  from  fire,  still  the  effsoi  wfaiA 
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the  proximity  of  the  road  to  a  ham  would  produce  upon  the  market 
value  of  the  property  is  a  proper  subject  for  compensation. 

Im  Assessing  Damages  for  CoNSTRucnoN  of  Railroad  across  private 
property,  injury  from  proximity  of  buildings,  interruption  to  their  ordi- 
nary use  of  the  avenues  of  passage,  inconvenience  caused  by  embank- 
ments and  cuts,  and  such  matters,  are  proper  subjects  for  consideration 
in  estimating  the  depreciation  of  the  value  of  the  property  as  a  whole. 

In  Dbterminino  Daicaoes  agaiiyst  Railroad  for  building  their  roail  upon 
private  property  in  Pennsylvania,  every  agency  which  works  an  injury 
or  depreciates  its  value,  recognized  by  the  common  law,  should  be  taken 
into  consideration,  if  they  are  the  direct  and  immediate  consequence  of 
the  construction  of  the  road. 

The  opinion  states  the  facts. 

Darlington  and  Towmend^  for  the  plaintiffs  in  error. 

McVea^h  and  Davie,  for  the  defendant  in  error. 

By  Court,  Agnew,  J.  In  determining  this  case,  we  must 
consider  only  the  instructions  given  by  the  court.  Looking 
at  the  sum  of  seven  hundred  dollars  for  damages  done  to  the 
barn,  found  in  the  statement  of  items  returned  by  the  jury 
it  is  possible  they  misunderstood  or  disobeyed  the  instructions. 
For  this  error  the  remedy  was  a  new  trial.  But  one  question 
is  involved  in  the  assignments  of  error,  and  we  may  therefore 
follow  the  example  of  the  plaintiff*  in  error,  and  consider  all 
together.  The  court  told  the  jury  distinctly  they  could  not 
compensate  the  plaintiff  for  the  risk  of  fire  to  his  barn  or  its 
contents,  and  could  not  hold  the  company  responsible  for  any- 
thing that  might  be  burned,  nor  for  the  risk  of  such  burning. 
They  then  said:  "But  if  from  the  proximity  of  the  road  to 
the  building,  the  danger  of  fire  is  necessarily  so  imminent 
that  no  man  of  common  prudence  would  use  it  for  the  pur- 
pose of  a  barn,  but  would  be  driven  from  it  and  compelled  to 
provide  himself  with  a  barn  elsewhere,  then  the  plaintiff  is 
clearly  injured  in  this  respect,  and  the  jury  must  consider  it 
in  estimating  the  effect  of  the  road  on  his  property."  They 
then  proceed  to  explain  by  stating  that  the  property  is  de- 
preciated to  the  extent  that  it  is  thus  rendered  unfit  for  its 
proper  purpose  and  use;  that  the  fairest  test  of  the  effect  of 
a  railroad  on  property  is  a  comparison  of  its  value  nt  the 
time  the  road  was  projected  with  its  value  at  the  time  of  its 
completion;  that  in  consequence  of  this  privation  of  use,  the 
property  in  the  market  as  a  farm  would  realize  the  owner  just 
BO  much  less  in  consequence  of  the  road  being  there.  This  is 
the  substance  of  the  instructions,  and  it  will  be  seen  that  the 
court  did  not  authorize  any  compensation  to  be  given  for  the 
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bamiDg  of  the  bam  or  for  the  risk  of  fire,  but  submitted  only 
the  effect  which  the  proximity  of  the  road  to  the  barn  would 
produce  upon  the  price  or  market  value  of  the  property;  and 
this  was  left  to  be  counterbalanced  by  the  advantages  which 
the  property  would  derive  by  the  construction  and  use  of  the 
road.  Thus  it  will  be  noticed  that  it  was  the  depreciation  of 
the  value  of  the  property  arising  from  the  road,  and  not  an 
anticipated  injury  to  the  premises  by  fire,  which  was  held  to 
be  the  subject  of  compensation.  The  case  is  therefofe  not 
governed  by  Railroad  Co.  v.  Hummell,  27  Pa.  St.  99,  and  Rail' 
road  Co.  V.  Lazarus,  28  Id.  203.  There  is  no  difficulty  in  dis- 
tinguishing it.  The  finding  in  Hummell's  case  was  fi>r  one 
thousand  dollars,  damages  that  may  be  done  to  the  buildings 
from  fire  by  the  ordinary  use  of  locomotives,  excluding  fires 
arising  from  negligence  or  carelessness.  That  was  an  evident 
attempt  of  the  jury  to  forecast  the  risk  of  fire  by  accident,  and 
was  rejected  by  this  court  as  wholly  uncertain  and  speculative, 
it  being  founded  on  an  event  that  might  never  happen,  and 
rested  on  a  mere  calculation  of  chances.  But  that  actual  de- 
preciation of  value  which  arises  from  the  special  circumstances 
of  the  location  and  construction  of  the  road  stands  upon  a  dif- 
ferent footing.  Thus  injury  arising  from  the  location  in  re- 
lation to  the  peculiar  features  of  the  premises,  proximity  to 
buildings,  interruption  of  their  ordinary  use,  and  of  the  ave- 
nues of  passage,  inconvenience  caused  by  embankments  and 
deep  cuts,  and  matters  of  this  nature,  have  been  always  held 
to  be  proper  subjects  of  consideration  in  estimating  the  depre- 
ciation of  the  value  of  the  property  as  a  whole.  Therefore,  it 
was  said  in  HummelPs  case  itself  that  no  one  can  examine 
our  laws  providing  for  public  improvements  without  seeing 
that,  in  almost  every  instance,  the  legislature  intended  to  pro- 
vide compensation  br  every  injury  usually  recognized  as  such 
by  the  common  law,  if  committed  by  a  private  individual.  .  In 
Searle  v.  Lackawanna  etc.  R.  R.  Co.y  33  Pa.  St.  62,  it  was  said, 
'^  for  all  the  actual  damages  arising  from  the  manner  in  which 
the  road  went  through  the  plaintifi''s  land  and  affected  his 
improvements."  In  Patten  v.  Northern  Cent.  R.  jR.,  33  Id. 
432,  ^'  for  injuries  by  cutting  his  land  into  portions  that  were 
inconvenient  in  shape,  or  inconveniently  separated  by  deep 
cuts  or  embankments,  and  for  any  difficulty  or  diversion  of  a 
private  road  occasioned  by  the  construction  of  the  railroad 
above  or  below  its  grade."  In  Waison  v.  P%tt9burg  etc.  £.  R. 
Co.j  37  Id.  480,  ^'  it  would  be  a  narrow  construction  were  we 
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to  hold  that  the  legislature  did  not  intend  an  assessment  of 
all  the  damages  which  are  the  direct  and  immediate  conse- 
quence of  the  construction  of  the  railroad  to  the  whole  tract 
of  land  through  which  it  may  pass.  It  is  upon  the  whole  tracft 
the  road  is  located,  though  only  a  part  of  it  is  actually  occu- 
pied '';  and  the  construction  given  to  such  charters  has  been 
"  that  they  are  intended  to  secure  compensation  for  all  such 
injuries  as  the  common  law  recognifles  as  fit  subjects  of  com- 
pensation": East  Penrisylvania  R.  R.  v.  Hottenstine,  47  Id.  30; 
"  allow  for  the  disadvantages  to  the  farm  for  the  manner  in 
which  it  may  be  cut  by  the  projected  or  constructed  road." 
See  also  Harvey  v.  Lackawawna  etc.  R.  R.  Co.j  47  Id.  434,  and 
Homsiein  v.  At.  etc.  R.  R,  Co.,  51  Id.  90. 

But  this  question  has  lately  undergone  examination,  and 
the  views  of  this  court  expressed  by  the  chief  justice  in  a  well- 
considered  opinion,  in  Western  Penn.  R.  R.  v.  HUl,  56  Pa.  St. 
460.  The  subject  there  was  a  mill,  cut  off  from  the  main 
land  by  an  intervening  railroad,  and  subjected  to  a  loss  of  its 
custom  by  the  danger  and  risk  of  crossing  the  track  with 
horses  and  teams,  and  of  hitching  them  at  the  mill.  It  was 
held  that  a  depreciation  of  property  by  agencies  that  destroy 
its  value  would  undoubtedly  be  a  ground  of  recovery  of  dam- 
ages at  common  law,  and  the  law  recognizes  such  injuries  as  fit 
subjects  of  compensation.  It  was  such  a  depreciation  in  value 
which  we  think  the  court  left  to  the  jury  in  the  present  case 
to  be  found  from  a  consideration  of  all  the  circumstances,  and 
hence  we  think  no  real  error  was  committed  by  the  court  below. 

Judgment  affirmed. 

Mbasubb  of  Damaois  vor  Taxiko  Pbivatb  Pbopxbtt  for  rmilroad  pnr* 
pOBM:  ffendenan  tU.  R.  R.  Co.  v.  Didoeraon^  66  Am.  Dec.  148;  Brown  v. 
BeaUiy,  69  Id.  889;  Winona  etc  R.  R.  Co,  t.  Wdldron,  88  Id.  100,  and  ex- 
tended note  113-116,  treating  the  subject,  and  also  all  points  discussed  in 
the  principal  case. 

OwvKK  or  Lahd  thbouoh  WmcH  RAnju)AD  Runs  is  not  entitled  to 

damages  for  increased  rates  of  insurance  which  he  has  to  pay:  Patten  ▼. 

Northern  etc.  R.  R.  Co.,  76  Am.  Deo.  612,  and  note  616;  see  also  note  to 

Winona  etc  R.  R.  Co.  v.  Waidron^  88  Id.  115,  as  to  compensation  for  increased 

danger  from  fire. 

Damaom  AsiBiNa  ntOM  Curs  abb  Embaukkknis:  Kote  to  Whuona  etc. 
R.  R.  Co.  T.  WaJdron,  88  Am.  Dec  115. 

PBozmnT  OF  Pbofosxd  Railkoad  to  Buildinos,  interznption  of  their 
ordinary  use  and  of  avenues  of  passage,  inconvenience  caused  by  embank- 
ments and  cuts,  and  aU  matters  of  this  nature,  are  proper  elements  in  esti* 
mating  damages  to  the  property  as  a  whole:  Uoffer  v.  Pennsyhwna  Canal  Cikt 
87  Pa.  St.  225,  citing  the  principal  case. 
Am.  Daa  Vol.  C— 87 
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Bebgby's  Appeal. 

[40  PBirilfTLTAHIA  Btats,  408.] 

SftAXiuonoH  DOB  HOT  Amovnt  TO  Out  bt  Wife,  where  the  hasbu&d  re- 
oeiTei^  oonnti^  and  keeps  money  paid  her  by  her  debtor,  and  af  terwardi 
invette  it  for  her,  but  at  the  time  of  payment  gives  her  no  security  for  it| 
and  dght  or  more  years  thereafter  gives  her  a  judgment  note  for  it. 

Wmbbb  Monr  n  Paid  Wm^  but  the  hosband  receives,  counts,  and  keeps 
it|  she  is  not  boond  to  resoae  it  from  him,  or  proclaim  that  it  is  not  a 
gift  She  may  rest  on  the  idea  that  his  receipt  of  it,  in  her  presence, 
was  with  intent  to  take  care  of  it  for  her. 

Wbibb  Hubbavd  BjBonm  and  Kxkfs  Mohbt  paid  to  the  wife,  and 
which  does  not  ooostitate  a  gift  from  her  to  him,  he  becomes  the  tnistee 
for  the  wife^  and  eqni^  will  compel  him  to  account  to  her  for  snch 
money. 

liovsr  Paid  Wm,  but  Rbodtxd,  Ck>niiTBD,  and  Kept  bt  ^jjsbasb, 
and  afterwards  invested  by  him  for  her,  does  not  constitute  a  gift  from 
the  wife  to  the  husband,  but  makes  him  a  trustee  for  her,  and  he  cannot 
ohange  the  character  of  the  transaction  into  a  loan  by  giving  a  bond  to 
aeonre  its  payment  to  her. 

y^AttttTBn   WOKAN   MUST  ShOW   BT  GlKAB  AND  SaTISFACTOBT  PBOOP  THAT 

Pbopkbtt  Glaimbd  bt  Hbb  is  an  aoquiaition  by  her  own  means,  or 
the  means  of  friends  independently  of  her  husband.  This  being  estab- 
lished, she  is  entitled  to  the  full  benefit  of  the  property  as  her  aeparais 
estate. 

The  opinion  containB  the  facts. 

Rogers  arui  Boyd,  for  the  appellant. 

HuMicker^  and  Corson  and  Weand,  for  the  appellees. 

By  Court,  Thompson,  C.  J.  The  material  question  in  this 
case  is  as  to  the  character  in  which  Jacob  Bergey  received  his 
wife's  money.  There  was  no  dispute  that  he  did  receive  it, 
amounting  to  some  $1,680,  being  her  patrimonial  portion.  This 
the  auditor  finds*;  but  at  the  same  time  he  has  found  that  he 
received  it  as  a  gift  from  his  wife.  The  testimony  relied  on 
for  this  conclusion  is  that  of  Abraham  Landis,  who,  after  stat- 
ing in  chief  the  fact  that  he  had  paid  Deborah  Bergey  fifteen 
hundred  dollars  *'  out  of  her  father's  and  mother's  estate  "  some 
seventeen  or  eighteen  years  ago,  after  her  marriage  with  Jacob 
Bergey,  on  cross-examination  testified  as  follows:  — 

'*  Deborah  Bergey  and  her  husband  were  together  when  I 
paid  the  money.  Jacob  picked  up  the  money  and  counted  it; 
and  I  think  he  did  n't  put  it  down  again.  1  know  that  Jacob 
Bergey,  at  about  this  time,  had  bought  his  father's  farm,  and 
he  told  me  he  would  put  the  money  in  there.     He  said  that 
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they  wanted  ibis  money;  they  had  bought  the  £arm.''  Charles 
Benner  proved  the  payment  to  bis  sister,  Mrs.  Bergey,  of  $180 
about  the  same  time. 

The  testimony  of  Landis,  together  with  the  fact  that  no  note 
or  judgment  was  given  to  the  wife  to  secure  the  money  for 
eight  or  nine  years,  is  the  sole  foundation  on  which  the  auditor 
rests  his  conclusion  that  the  money  was  obtained  as  a  gift, 
and  that  the  judgment  was  a  fraud  against  Bergey's  creditors. 
Not  a  word  was  spoken  by  the  wife  when  her  husband  took 
up  the  money  to  count  it,  and  put  it  in  his  pocket.  Nor  do  wo 
ever  hear  of  a  word  thereafter  to  the  effect  that  the  wife  had 
made  a  gift  of  it.  No  inference  of  a  gift  from  the  transaction 
as  detailed  could,  we  think,  arise.  She  was  not  bound  to  at- 
tempt a  rescue  of  it  from  him,  or  proclaim  that  it  was  not  a 
gift.  She  might  rest  on  the  idea  that  his  receipt,  in  her  pres- 
ence, was  with  the  intent  to  take  care  of  it  for  her.  In  Jb/tn- 
8ion  V.  Johnston^s  Admire,  31  Pa.  St.  450,  this  court  said  in  a 
case  of  the  nature  of  this,  '^  as  the  law  made  it  [the  money] 
hers,  it  presumes  it  to  have  been  received  for  her  by  her  hus- 
band." That  case  contrasts  the  presumptions  arising  from  the 
receipt  of  money  by  husbands,  prior  and  subsequent  to  the 
act  of  11th  of  April,  1848.  In  the  first  period,  the  presump- 
tion is,  that  He  has  received  it  under  and  by  virtue  of  his 
marital'  |)Ower  as  his  own;  in  the  second,  the  presumption  is  the 
opix>Bite,  that  he  received  it  for  his  wife,  the  act  of  assembly 
having  declared  it  hers,  and  for  her  ^'sole  and  separate  use." 
To  the  same  effect  are  OrabUl  v.  Moyer,  45  Pa.  St.  530,  and 
MUlinger  v.  Bowman,  45  Id.  522,  in  both  of  which  Johnston  v. 
Johnaton^s  Adm^r,  supra,  is  referred  to  as  the  rule  under  the  act. 

Appljring  these  principles  to  the  transaction  disclosed  by  the 
proof,  and  uncontradicted,  at  the  time  the  money  was  paid  and 
taken  possession  of  by  Bergey,  it  seems  to  us  that  there  was 
not  a  shadow  of  a  reason  for  holding  that  there  was  a  gift  of 
it  to  him  by  his  wife.  Did  anything  subsequently  transpire 
to  disclose  that  this  was  the  object  of  the  transmission  of  the 
money,  if  such  an  expression  be  a  proper  one  to  characterize 
the  unbidden  seizure  of  it  by  the  husband  ?    We  shall  see. 

If  it  was  not  a  gift,  the  husband  was  a  trustee  for  bis  wife, 
and  whether  he  kept  the  money  in  his  pocket  or  put  it  into 
real  estate  which  he  had  purchased,  honesty  required  that. he 
should  account  to  her  for  it.  He  could  be  compelled  to  do  so 
in  equity. 

There  is  something  like  an  argument  by  the  auditor,  that  as 
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the  wife  asaented  to  ihe  iiMmej  bfiing  inverted  in  the  real  ertste 
porchased  by  her  husband,  she  could  not  reclaim  it,  as  it  was 
appropriated  at  her  request.    That,  however,  would  be  a  gift, 
in  one  sense  at  least;  but  it  is  claimed  that  it  is  not  that,  but 
an  appropriation  for  her  own  use.    The  idea  was  doubtless 
suggested  by  what  was  said  in  Johnston  v.  JohnsUm^^  Adw?r, 
supra.    It  was  there  held  that  the  wife,  having  expressly  di- 
rected the  appropriation  of  money  reoeived  by  the  husband, 
belonging  to  her,  to  be  expended  in  a  particular  way  for  the 
comfort  of  herself  and  family,  she  was  so  fully  the  owner  and 
proprietor  of  it  she  was  not  allowed  to  reclaim  it  against  his 
estate  on  the  footing  of  a  loan  or  debt.    The  proof  is  wanting 
here  to  bring  the  case  within  that  rule;  for  the  evidence  is 
wholly  wanting  to  show  a  direction  for  its  investment.    It  does 
not  even  appear  in  the  testimony  that  Mrs.  Bergey  was  present 
when  her  husband  said  he  would  put  her  money  into  the 
house  he  had  bought;  or  if  present,  that  she  assented  to  it 
Certainly  she  is  not  to  be  bound  without  her  assent,  and  that 
is  not  to  be  assumed  to  have  been  given  without  some  proof  of 
it.    The  case  cited  above  held  the  wife  precluded  from  reclaim- 
ing the  money,  only  because  of  her  assent  inferred  from  her 
express  direction  to  use  it  in  a  particular  way.    As  this  was 
not  shown  in  this  case,  we  presume  that  it  did  not  exist.    We 
take  no  account  of  what  Charles  Benner  says  on  the' subject 
He  gives  no  fact  to  substantiate  what  he  says  he  knows  of  the 
matter,  or  how  he  knows  what  he  asserts,  or  when  or  where  he 
learned  it.    Besides,  the  auditor  holds  him  an  unreliable  wit- 
ness.   We  have  no  reason  for  esteeming  him  otherwise. 

But  the  length  of  time  which  transpired  between  the  receipt 
of  the  money  and  the  date  of  the  bond  given  by  Bergey,  in 
trust  to  secure  his  wife,  is  dwelt  on  by  the  auditor  as  a  drcum- 
stance  negativing  the  idea  of  a  loan,  especially  as  there  was 
no  promise  of  repayment  when  he  obtained  it.  If  a  stranger 
had  possessed  himself  of  her  money  as  did  her  husband,  it 
will  hardly  be  contended  that  a  reoovery  as  for  a  loan  might 
not  be  had  against  him  without  a  promise  to  repay  it;  aod  it 
was  no  less  hers  under  the  act,  because  her  husband  took  it 
The  lapse  of  time,  some  eight  or  nine  years^  between  the  date 
of  its  receipt  and  the  bond  given  to  secure  it,  did  not  raise 
any  presumption  against  the  character  of  the  original  trans- 
faction,  either  as  a  loan  or  as  money  received  in  trust  Whils 
under  some  circumstances  it  might  raise  a  bar  to  its  recoveiy 
by  reason  of  statutory  limitations  on  the  remedy,  the  charao- 
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ter  of  this  transaction  remained  as  at  first.  Bnt  Bergej  was 
not  bound  to  interpose  the  statute  of  limitations  to  bar  the 
debt,  or  to  defeat  the  trust  in  favor  of  creditors,  even  if  he 
might.  Their  claims  were,  at  the  best,  no  more  meritorious 
than  hers.  It  was  no  fraud  on  them  to  give  a  judgment  to 
secure  his  wife,  there  being  no  question  of  his  receipt  of  her 
money,  even  if  there  was  a  lapse  of  nine  yiears  during  which 
she  trusted,  and  it  may  be  '^waited  and  hoped"  fi>r  justice 
from  him.  It  would  have  been  a  fraud  upon  this  most  inti* 
mate  and  confidential  of  all  relations,  if  he  had  not  done  so. 

But  the  auditor  discarded  the  bond  because  it  was  the  dec- 
laration of  the  husband  of  his  indebtedness  to  his  wife.  That 
objection  would  be  good  for  a  great  deal,  in  a  proper  case. 
But  not  in  a  case  where  the  debt,  by  the  receipt  of  the  money, 
is  fixed,  settled,  undisputed,  and  so  found  by  an  auditor.  It 
is  admitted  that  the  giving  of  the  bond  includes  in  it  an  ad- 
mission of  the  character  of  the  original  transmission  of  the 
money.  Let  it  be  understood  that  this  would  not  be  allow* 
able  to  change  the  character  of  the  original  transmission. 
For  instance,  if  there  had  been  a  gift  of  the  money  when  it 
passed  into  the  hands  of  the  husband,  and  he  had  received  it 
as  such,  a  subsequent  effort  to  change  its  nature  into  a  loan 
would  not  be  allowed  to  succeed,  certainly  as  against  creditors. 
But  when  the  note  or  bond  is  entirely  consistent  with  the  evi- 
dence of  the  terms  of  the  actual  receipt  of  it,  the  rule  ought' 
not  to  apply.  In  Johnston  v.  JohmUon^s  AdmW,  supra^  we  said 
that  declarations  made  at  the  time  of  the  receipt  of  the  wifeV 
money,  or  afterwards,  were  evidence  against  the  estate  of  the 
husband  of  the  intent  with  which  it  had  been  received;  and 
in  both  the  cases  cited,  of  Millenger  v.  Bowman^  and  GrabiU  v. 
MoyeVy  supra,  notes  were  given  some  time  after  the  transmis* 
sion  of  the  money,  and  the  wife's  rights  upon  them  were* 
sustained.  The  mere  lapse  of  time,  while  it  properly  superin- 
duces scrutiny,  does  not  change  the  principle  on  which  the 
husband  may  be  liable  on  account  of  the  original  transaction. 

Perhaps  it  is  hardly  worth  while  to  notice  the  fact  that  the 
wife  asserted  her  claim  as  a  creditor  of  her  husband  by  virtue 
of  her  judgment,  when  property  of  his,  on  which  it  wa&  a  lien, 
was  sold  in  1862  by  the  sheriff^,  and  it  was  allowed  by  the- 
court.  This,  at  least,  showed  the  assertion  of  her  rights  when 
jeoparded,  and  that  her  claim  now  made  on  account  of  tho' 
money  then  received  on  her  judgment  is  neither  stale  nor 
justly  suspicious. 
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With  that  money  and  the  aid  of  a  friend,  between  whom 
and  her  hneband  no  coUasion  is  shown  or  found,  ehe  became 
the  owner  of  the  property,  the  proceeds  of  which  have  given 
rise  to  this  litigation.  It  was  bought  by  and  deeded  to  her. 
It  was  sold  on  a  mortgage  given  by  her  with  her  husband  for 
a  loan  to  her.  After  the  payment  of  that  lien,  why  shall  she 
not  be  entitled  to  the  overplus?  There  is  much  said  by  the 
auditor,  and  somewhat  by  the  court,  rather  in  generaJities 
than  specific  objections  to  her  claim.  But  waiving  this,  we 
cannot  agree  that  these  conclusions  are  correct  on  any  basis 
assumed,  after  a  careful  examination  of  all  the  facts  in  the 
case.  We  think  the  auditor,  even  if  he  might  set  aside  the 
judgment  for  fraud,  had  no  sufficient  evidence  in  any  of  the  con- 
siderations noticed,  and  certainly  not  in  the  fact  that  the  judg- 
ment was  for  too  large  an  amount  by  the  sum  of  the  interest 
included  in  it.  That  was  an  easy  mistake  to  make, — espe- 
cially as  it  was  held  in  Orabiil  v.  Moyer,  supra^  that  the  wife 
was  entitled  to  recover  interest  when  the  husband  had  as- 
sumed to  pay  it.  It  was  easy  to  fall  into  the  error  that  interest 
followed  the  principal,  as  an  incident  in  such  a  case,  without  an 
express  assumption.  This  simply  was,  therefore,  not  a  ground 
for  setting  aside  the  judgment,  and  we  do  not  discover  any 
other  sufficient  ground. 

The  auditor  exhibits  a  very  laborious  examination  of  cases 
to  support  his  theories,  and  to  sustain  his  ultimate  conclusion. 
It  is  likely  they  do  sustain  peculiar  points  of  view  of  portions 
of  the  case,  but  it  is  a  coincidence  that  a  large  majority  of 
them  concur  in  maintaining  married  women's  rights  under 
the  act  of  1848,  under  almost  any  aspect  of  attack,  instead  of 
defeating  them.  That  act  is  an  enabling  or  enlarging  act, 
and  it  is  of  the  very  nature  of  such  acts  that  they  are  to  be 
administered  in  the  spirit  of  the  rights  enlarged  by  them. 
Such  legislation  implies  an  intention  to  reform  or  extend  ex- 
isting rights,  and  it  cannot  be  that  it  is  the  duty  of  the  courts 
to  render  them  as  unavailing  as  possible  to  the  class  intended 
to  be  benefited,  by  harsh  and  unpractical  views  and  rules. 
Our  line  of  decision  under  the  statute  has  few  deviations,  in 
my  judgment,  from  a  due  course.  We  hold  the  married 
woman  to  clear  and  satisfactory  proof  that  property  claimed 
by  her  is  an  acquisition  by  her  own  means,  or  the  means  of 
friends,  independently  of  her  husband.  This  being  estab- 
lished, we  have  always  given  her  the  full  benefit  of  it  as  her 
own  separate  estate,  as  the  law  declares  it  to  be.    In  Tripner 
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▼.  AbrahamSj  47  Pa.  8t  221,  we  reveraed  one  of  our  brethren 
for  holding  too  stringent  a  view  in  the  proof  to  establish  the 
wife's  rights  of  property,  and  asserted  the  rule  that  the  proof 
by  the  wife  of  her  means  of  acquisition,  independent  of 
her  husband,  must  be  "clear  and  satisfactory.''  This  is  a 
reasonable  rule,  which  courts  and  juries  may  easily  perceive 
and  apply.    We  mean  not  to  relax  that  in  the  least  degree. 

In  conclusion,  we  cannot  concur  with  the  learned  judge 
below  that  Mrs.  Bergey  is  only  entitled  to  the  difference  be- 
tween the  amount  of  money  directly  put  into  the  land  by  her, 
and  the  lien  created  by  her  on  it.  We  see  no  evidence  or 
reason  why  the  title,  being  in  her  by  her  own  means  and  that 
of  friends,  without  collusion  on  their  part  with  her  husband, 
and  the  use  of  his  means,  should  not  inure  to  her  use.  It  was 
not  intended  for  the  creditors  of  her  husband  by  these  friends. 
That  is  the  state  of  this  case,  so  far  as  tbe  Snyder  and  Boorse 
tracts  are  concerned. 

As  the  record  furnishes  no  evidence  showing  that  Mrs. 
Bergey  paid  for  the  Price  tract,  she  of  course  cannot  receive 
the  proceeds  of  it. 

It  appears  that  the  Snyder  and  Boorse  tract  cost  $2,325,  and 
tbe  Price  tract  $788.12,  and  tbe  fund  in  court  apportioned 
between  them  would  give  the  Snyder  and  Boorse  tract  $807.70, 
and  the  Price  tract  $549.43. 

And  now,  February  5,  1869,  the  decree  of  distribution  made 
in  the  common  pleas  is  reversed,  and  it  is  ordered  and  decreed 
that  the  money  in  court  be  paid  as  follows: — 

To  Deborah  Bergey $807.70 

To  J.  R.  Hunsicker 337.42 

To  William  P.  Moyer 173.46 

To  Thomas  M,  Colder 88.66 


RMmiFr  AND  Afpbopbiatzon  bt  HimsASD  of  the  wife's  money  with  her 
knowledge  and  oonaent  does  not  establiah  between  them  the  relation  of  debtor 
and  oreditor,  onleaa  at  the  time  he  expressly  agreed  to  repay  it;  and  if  with- 
ofat  agreeing  to  repay  it,  he  hivests  it  in  his  business,  and  afterwards  ezeentes 
a  bill  of  sale  to  secure  her,  the  latter  is  void  as  against  existing  creditors: 
Kuhn  ▼.  Stan^field,  92  Am.  Deo.  SSI,  and  note. 

Auditor  can  not  Set  Judomsnt  Aside  for  mistake,  although  he  might  do 
to  for  fraud:  Meeklei^a  Appeal,  102  Pa.  St.  453,  citing  the  principal  case. 

Wbxbb  Husband  Sells  Pebsonal  PitoPEBTTof  the  wife,  his  declarations 
that  it  belonged  to  her  are  admissiUe  on  the  question  of  ownership,  and 
whether  she  had  given  it  to  him:  JTnaser  v.  (Toftfner,  66  Pa.  St.  247,  citing 
the  prinoipal  case. 
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Mss9  fonmaov  of  Wm's  Monst  is  bo  erideiiM  tiiat  tba  title  to  it 
ba»  beea  vetted  m  tbe  hiubeiid:  HandWa  Appeal,  88  Pft.  St.  987,  cifehig  the 
inrincipal  case. 

'Ramxthqb  ov  Win  abb  bbb  Sxpabatb  Bbvatb;  iftAemore  i;  PhJatom, 
67  Am.  Deo.  107.  So  it  %  gift  nwide  te  her;  2>Mito»vu  OlirfJtw»  7a  Id>  a«» 
•ndgeBMay,  eee  Stri^tHriekY.  B^fi>p^  76  H.  383,  end eztandeii 


Hall's  Appeal. 
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AamMmoan  m  RarRAnrr  ov  Tbads  mnst  be  established  bj  deer  end 
letieieotory  proof,  in  order  to  jeotify  a  ooort  izL  letUniiniHg  its  bieaoh  by 
injoaotiaiL  There  mvet  be  no  doubt  or  imoertwit^  in  regard  to  ite 
terms,  or  the  eoneidwaiiion  uj^n  ishioh  it  is  founded, 

CQVTBAffT  J3X  WRiTiNa  MUffT  SpSAjL  FOR  IxQELF,  onlflss  it  is  dearly  shown 
tbat  a  stipulatioa  was  omitted  through  fraud  or  mistake. 

Wren  Okb  Sells  Good-will  of  ks  Bvbimbbs  lor  a  valuable  oeneideration, 
good  faith  requires  that  he  do  nothing  which  direeliy  deprivee  the 
vendee  of  its  benefits  and  edeant^^ps.  H  he  holda  himself  out  to  the 
public  by  advertisement  or  otherwise  as  oontinuing  his  former  bnsinee^ 
or  as  carrying  it  on  at  another  place,  he  may  be  enjoined  from  se 
doing. 

The  opinion  states  the  focta. 
Cravtford  and  LattOj  for  the  a^oUftiit. 
Cutlery  for  the  appellee. 

By  Court,  Williams,  J.  We  bave  no  doubt  of  the  validity 
of  such  a  contract,  as  is  alleged  in  the  bill,  if  founded  on  a 
sufficient  consideration,  or  of  the  power  of  the  oourt  to  restrain 
its  breach  by  injunction.  Our  doubt  in  this  case  arises  from 
the  insufficiency  of  the  proof  to  establish  tbe  existence  of  the 
alleged  agreement.  It  cannot  be  inferred  from  the  sale  of 
the  good-will  of  the  business,  and  it  is  expressly  denied  in  the 
answer.  The  sealed  agreement  between  the  parties,  given  in 
evidence  by  the  plaintiff,  contains  no  stipulation  or  covenant 
on  the  part  of  the  defendant,  either  to  retire  from  tbe  business, 
or  not  to  resume  it  again  in  the  city  of  Philadelphia;  and  in 
this  respect  it  fully  corroboratea  and  mietaina  tbe  answer. 
Nor  is  there  any  sufficient  evidence  that  such  a  stipnlatioa 
was  omitted  through  the  fraud  of  the  defendant^  or  the  mis- 
take of  the  parties.  The  only  evidence  from  which  such  an 
inference  could  possibly  arise  is  the  testimony  of  Jt^ph  R. 
and  Alezaoder  Black,  but  neither  of  thesQ  witnesaea  prov«a 
that  it  was  one  of  the  express  terms  and  conditieBS  ot  ihm 
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Bale  that  the  da&Qdant  waa  to  retire  from  the  burineas,  and 
not  to  reBume  it  again  in  the  citg  of  Philadelphia.  On  the 
contrary,  their  testimony  amonnta  to  no  more  than  the  decla- 
ration of  the  defendant's  intention  not  to  go  into  the  business 
i^aia  in  Philadelphia  on  account  of  the  state  of  his  health, 
which  had  compelled  him  to  give  it  up.  The  fair  inference 
from  their  testimony  in  connection  with  the  blank  left  in  the 
agreement  is,  that  while  the  defendant  declared  it  to  be  his 
intention  and  purpose  not  to  resume  the  business,  he  was  un- 
willing and  refused  to  bind  himself  by  a  positive  stipulation 
not  to  resume  it  at  any  time  thereafter.  This  inference  is 
gre«(tly  strengthened  by  the  plaintifiTs  admissions  to  Balder- 
sion  and  Fogg,  after  the  defendant  had  resumed  the  business, 
and  by  the  fact  that  he  fbrnished  him,  without  remonstrance 
or  objection,  goods  to  carry  on  the  business  for  two  or  three 
months  after  he  had  resumed  it.  As  the  alleged  agreement  is 
in  restraint  of  trade,  its  existence  should  be  established  by 
clear  and  satisfactory  evidence  in  order  to  justify  the  court  in 
restraining  its  breach  by  injunction.  There  should  be  no 
doubt  or  uncertainty  in  regard  to  its  terms,  or  the  considera- 
tion upon  which  it  was  founded.  Here  the  parties  have  put 
their  contract  in  writing,  and  it  must  be  allowed  to  speak  for 
itself,  unless  it  is  clearly  shown  that  the  stipulation  in  ques- 
tion was  omitted  through  fraud  or  mistake.  Under  the  proofs 
in  this  case,  a  court  of  equity  would  not  reform  the  agreement 
30  written  and  sealed  by  the  parties;  and  if  they  had  not  re- 
duced their  contract  to  writing,  the  evidence  would  be  wholly 
insufficient  to  establish  it,  as  alleged  by  the  plaintiff. 

But  there  is  more  of  substance  in  the  complaint  as  to  the 
manner  in  which  the  defendant  is  carrying  on  the  business  of 
an  undertaker.  He  sold  the  good-will  of  his  business  to  the 
plaintiff  for- a  iraluable  consideration,  and  good  faith  requires 
that  he.  should  do  nothing  which  directly  tends  to  deprive  him 
of  its  benefits  and  advantages.  The  bill  charges  and  the  evi- 
dence shows  that  he  is  holding  himself  out  to  the  public  by 
advertisements,  as  having  removed  from  his  former  place  of 
business,  No.  1313  Vine  Street,  to  his  present  place  of  busi- 
ness, No.  1539  Vine  f^treet,  where  be  wilt  continue  his  former 
bnaineflA.  11  ia  clear  that  he  had  no  right  to  hold  himself  out 
aa  oentinuifig  ih#>  buaiiiMB  wbieb  ho  sold  to  the  pladntiff,  or 
as  carrying  on  his  former  business  at  anotlier  place  to  which 
ti0  hM  removed:  Sbgg  v.  JKrSy,  8  Vea.  214;  Chinttm  v.  Doug- 
las^ 1  John.  174.    Wbile^  therefore,  the  appellant  is  entitled 
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to  have  the  decree  of  the  court  below,  restraining  him  from 
conducting  or  carrying  on  his  business  of  undertaking,  etc., 
within  the  limits  of  the  city  of  Philadelphia,  reversed,  it  mast 
be  so  modified  as  to  restrain  him  from  holding  himself  out  to 
the  public  by  advertisement  or  otherwise  as  continuing  his 
former  business,  or  as  carrying  it  on  at  another  place. 
Let  the  decree  be  drawn  up  under  the  rule. 

OoNTRAon  DT  Rbbtradit  ov  Tbadb:  Ihffey  v.  Shoekejf,  71  Am.  l>e&  318; 
Beard  ▼.  DeimU,  S3  Id.  880;  Angkr  ▼.  WMer,  92  Id.  748,  eztoided  note  751; 
Wrighir,  Ryder,  05  Id.  186. 

CoSTBACT  IN  WBrmro  is  Prsbuiixd  to  oontaiQ  the  entire  agreement: 
Hahn  V.  DooUUU^  86  Am.  Dec  757»  and  note.  But  evidence  is  admissible  to 
ahow  frand  or  mistake:  RamsdeU  v.  Bdgarton^  41  Id.  603;  Wadddl  ▼.  (TZa** 
aefl;  54  Id.  170;  Baldwin  ▼.  Carter,  42  Id.  736;  and  aea  JTaoriy  v,  Dtmean,  73 
Id  179. 


DoDSON  V.  Ball. 

[60  PBini8Ti.yANiA  Stats,  492.] 

RiOHT  TO  Control  BisPoaAL  or  Propsbtt  is  fondamental,  bat  most  be  so 
regulated  as  not  to  conflict  with  high  public  interests. 

Tbdhts  abk  stthxr  Simplb  OB  Special;  in  the  former,  the  trustee  is  pas- 
siye  and  performs  no  duty,  and  the  trust  is  purely  technicaL  In  the 
latter  he  is  active,  being  an  agent  to  execute  the  donor's  will«  and  the 
trust  is  operative. 

fincpLB  Tbust  Gives  to  Cestui  que  Tbuet  a  right  to  the  poosoosion,  con- 
trol, and  disposal  of  the  property,  and  the  legal  estate  beoomes  ezecated 
in  him,  unless  it  is  necessary  to  remain  in  the  trustee,  to  preserve  the 
estate  for  the  ceetui  qve  Irust^  or  to  pass  it  to  others. 

Sfboial  Trubt  Maintains  Legal  Estate  in  the  trustee,  to  enable  him  to 
perform  the  duties  devolved  on  him  by  the  donor,  and  gives  the  eettui  qm 
trust  only  a  right  in  equity  to  enforce  the  performance  of  the  trust 

fincpLE  OB  Passive  Trust  cannot  Continue  the  legal  estate  in  the  tnuteob 
except  for  a  proper  and  useful  purpose,  such  as  the  law  will  protect;  sod 
as  soon  as  the  purpose  fails  or  ceases  to  ezLst^  the  legal  estate  beoomeB 
executed  in  the  cutui  que  trusL 

Equitt  Pbxsebves  Special  Trust  to  Qivb  Emor  to  Donor's  Risht  ov 
Dominion  over  his  property;  as  to  a  passive  trust  it  permits  it  to  &]1  in 
favor  of  public  policy. 

Limitation  to  Heirs  on  Failure  to  Appoint  enlarges  a  life  estate  to  a  fesi 

When  Life  Estate  only  is  Given,  followed  by  general  power  of  appoint- 
ment, and  on  failure  to  appoint*  to  childi«n,  or  to  special  heira^  tiio 
power  to  appoint  will  not  enlarge  the  estate  of  the  eeatid  que  trust  to  a  fes^ 
and  on  failure  to  appoint,  the  children,  or  special  donees  in  remainder, 
take  by  purchase,  and  not  by  way  of  limitatioii  as  heirs  of  the  eestmqm 

Wmbx  Terms  ov  Limitation  in  Will  can  be  fairly  interpreted  to  mesa 
"heirs"  or  "heirs  of  the  body," an  estate  of  inhsritanoe  will  be  fi^ 
snniied  to  have  been  intended  by  the  testator. 
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When  Ditent  ot  Testator  Swats  to  be  to  Lzkit  Estatb  to  Hbibs  of 
the  life  tenant,  no  matter  how  the  intent  is  expreesed,  an  estate  of  in- 
heritance will  vest  in  the  life  tenant,  bnt  when  he  intends  to  vest  his 
estate  in  certain  persons,  though  they  may  be  the  same  as  the  heirs  at 
law,  the  life  estate  will  not  be  eiJarged,  and  a  power  of  appointment, 
generJ  or  special,  will  not  change  the  rule. 

Where  Unmarried  Woman  Conveyed  her  Estate  in  trust  for  her  sepa- 
rate use  during  life,  without  control  from  any  husband,  and  on  her  death 
to  be  conveyed  to  persons  named  by  will,  or,  in  absence  of  appointment, 
to  those  to  whom  it  would  descend  if  she  had  died  owning  it  in  fee- 
■imple,  and  she  married  and  afterwards  became  discovert,  it  was  held 
that  the  trust  thereupon  failed. 

Thb  opinion  etates  the  facts. 
Wakeling  and  Price^  for  the  appellant. 
O.  E.  Lex^  for  the  defendant. 

By  Court,  Agnew,  J.  Two  opposite  principles  underlie  the 
doctrine  of  trusts, — private  dominion  and  public  policy. 
Bach  has  predominated  as  the  judicial  mind  has  inclined  to 
the  one  or  to  the  other.  The  right  to  control  the  disposal  of 
property  is  fundamental;  and  yet  this  right  must  be  regulated 
so  as  not  to  conflict  with  high  public  interests.  In  this  state, 
the  current  set  in  strongly  in  favor  of  the  former,  in  Lancaster 
V.  Dolauy  1  Rawle,  231,  wherein  Chief  Justice  Gibson  defended 
with  great  force  the  donor's  right  to  control  his  gift  in  behalf 
of  a  married  woman.  That  case  was  followed  by  many  on 
that  side,  and  among  them  are  Fisher  v.  Taylor^  2  Id.  33;  PuU 
len  v.  Reinhard,  1  Whart.  520;  Thomas  v.  Folwellf  2  Id.  11; 
Smith  V.  Starr,  3  Id.  62;  Dorrance  v.  Scott,  3  Id.  309;  Hold- 
ship  V.  Patterson,  7  Watts,  547;  Wallace  v.  Coston,  9  Id.  137; 
Cochran  v.  O^Hern,  4  Wils.  &  S.  95;  Ashhurst  v.  Given,  5  Id. 
323;  Rogers  v.  Smith,  4  Pa.  St.  93;  Eyrick  v.  Hetrick,  13  Id. 
491.  The  current,  checked  by  Harrison  v.  Brolaskey,  20 
Id.  299,  was  turned  in  the  opposite  direction  by  Kuhn  v.  Nevh 
man,  26  Id.  227,  and  ran  then  violently  in  favor  of  the  policy 
of  striking  down  trusts.  That  case  was  followed  in  the  same 
direction  by  Whichcote  v.  Lyle,  28  Id.  73;  Williams  v.  Leech, 
28  Id.  89;  Price  v.  Taylor,  28  Id.  96;  Bush's  Appeal,  33  Id.  85; 
Naglee's  Appeal^  33  Id.  89;  McKee  v.  McKinley,  33  Id.  92;  and 
Kay  V.  Scates,  37  Id.  31.  This  counter-current  received  a 
check  in  Outhrie's  Appeals  37  Id.  9,  which  overthrew  Williams 
V.  Leech,  supra,  and  strongly  denied  some  of  the  positions  of 
Price  V.  Taylor,  Naglee's  Appeal,  and  McKee  v.  McKinley, 
tupra.     In  Guthrie's  Appeal,  supra.  Woodward,  J.,  who  before 
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bad  been  orerbome  by  n  ambers,  after  a  graceful  compliment 
to  the  principle  of  stare  decUis,  gave  bis  adherence  to  the  new 
majority.    But  the  counter-current,  which  had  been  merely 
checked  in  Outhru^s  Appealf  mfpro,  gathering  force,  prevailed 
again  in  Kay  v.  ScateSf  supra;  the  opinion,  however,  looking  one 
way,  while  the  judgment  faced  another,  ruling  the  case  by  Kuhn 
V.  Newman^  and  BueVa  Appeaiy  supra.    After  spending  its  force 
in  that  direction,  the  current  began  to  change  with  Ralston  v. 
Wain,  44  Pa.  8t  279,  and  in  BameU's  Appeal,  46  Id.  409  [86 
Am.  Dec.  602],  set  back  strongly  in  its  former  direction  in 
favor  of  the  donor's  control,  and  has  so  continued.    Bameti's 
Appeal,  supra,  was  followed  by  Oirard  Life  Ins.  and  Trust 
Co.  V.  Chambers,  46  Id.  485;  Shanldand^s  Appeal,  47  Id.  US; 
PhysicVs  Appeal,  60  Id.  128;  Nieeh  Appeal,  50  Id.  143;  SheeUfs 
Estate,  52  Id.  267;  Wickham  v.  Berry,  55  Id.  70;  Freyvogle  v. 
Hughes,  66  Id.  228;  Bacon's  Appeal,  57  Id.  514,  decided  at  Phil- 
adelphia, 1868;  and  Rife  v.  (hyer,  59  Id.  393,  decided  at  Pitts- 
burg, 1868.    The  result  of  these  conflicting  principles  and 
authorities  is,  that  it  is  difficult  to  determine  cases  lying  along 
the  border.    The  present,  in  some  of  its  aspects,  is  one  of  that 
kind.    In  order  to  decide  it,  it  will  be  proper  to  refisr  to  some 
leading  and  established  principles  in  the  doctrine  of  trusts. 
Trusts  are  of  two  kinds, — simple  and  special:  Vaux  v.  Park,  7 
Wils.  &  S.  25.    In  the  former,  the  trustee  is  passive,  and  per- 
forms no  duty,  and  the  trust  is  there  purely  technical.    In  the 
latter,  he  is  active,  being  an  agent  to  execute  the  donor's  will, 
and  the  trust  is  operative.    A  simple  trust  gives  to  the  cestui 
que  trust  a  right  to  the  possession,  control,  and  disposal  of  the 
property,  and  the  legal  estate  becomes  executed  in  him,  unless 
when  it  is  necessary  to  remain  in  the  trustee  to  preserve  the 
estate  for  the  cestui  que  trust,  or  to  pass  it  to  others.    A  qpedal 
trust,  on  the  other  hand,  maintains  the  legal  estate  in  the 
trustee,  to  enable  him  to  perform  tiie  duties  devolved  on  him 
by  the  donor,  and  gives  to  the  ceetui  que  trust  only  a  right  in 
equity  to  enforce  the  performanoe  of  the  trust:  Id.    See  also 
Bamett's  Appeal,  and  Rife  v.  Oeyer,  supra.    And  where  the 
trust  is  not  active,  the  legal  estate  will  remain  in  the  trustee 
so  long  as  it  is  necessary  to  preserve  the  estate  itself,  as  in  the 
case  of  a  trust  for  a  married  woman  to  protect  the  estate  from 
her  husband;  or  a  trust  for  a  spendthrift  son  to  protect  it 
from  his  creditors;  or  to  preserve  contingent  remainders:  Lai^ 
caster  v.  Ddan,  1  Rawle,  247;   PuUen  v.  Reinhard,  1  Whsit 
520;   Thomas  v.  Fdufdl,  2  Id.  11;  Wright  v.  Brown,  44  Pa.  Sk 
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224;  Fialier  ▼.  Taylor^  2  Rawle,  83;  Hddahip  ▼.  PiUlenon^  7 
Watts,  647;  Ashhurst  v.  Given,  6  WiLs.  A  8.  823;  Eyrieh  y. 
Heirick,  13  Pa.  St.  491;  Broum  T.IFiUuiiMon,  86  Id.  838;  £ar- 
fhUt^s  Appeal,  46  Id.  409;  Rife  t.  Oeyer,  aupm.  As  a  conse- 
quence, it  is  a  general  principle  that  a  simple  or  passive  trust 
cannot  continue  the  legal  estate  in  the  trustee,  except  for  a 
proper  and  useful  purpose,  such  as  the  law  will  regard  and 
protect,  and  as  soon  as  the  purpose  fails,  or  ceases  to  exist,  the 
legal  estate  becomes  executed  in  the  ceBtui  que  trust.  In  the 
former  case,  equity  preserves  the  trust  to  ^ve  effect  to  the 
donor's  right  of  dominion  over  his  property;  and  in  the  latter, 
in  favor  of  public  policy,  permits  it  to  fall  as  useless:  Frey^ 
vogU  V.  Hughes,  66  Pa.  St.  228;  McBride  v.  Smyth,  64  Id.  260; 
Rife  V.  Ckyer,  supra. 

In  view  of  these  principles,  let  us  examine  the  trust  in  this 
case.  Its  principal  features  are  these:  Harriet  S.  Ball,  the 
grantor  as  well  as  the  cestui  qt^e  trust  in  the  deed,  was  the  ab- 
solute owner  of  the  property.  She  was  a  feme  sole,  without  a 
marriage  then  in  prospect.  The  coverture  which  took  place 
two  and  a  half  years  afterward  had  ceased  by  the  death  of  her 
husband.  The  only  useful  purpose  visible  in  the  deed  was  the 
preservation  of  her  property  to  her  sole  use  during  a  cover- 
ture that  might  take  place  (it  being  before  the  act  of  1848), 
and  its  transmission,  by  will  or  descent,  if  she  died  during 
coverture.  The  trust  is  purely  passive,  requiring  no  active 
duty  except  conversion  for  her  benefit  and  advantage.  That 
and  the  ulterior  trusts  are  in  point  of  fact  immaterial  and  use- 
less after  coverture  has  ceased.  There  being  no  marriage  in 
contemplation,  and  the  subsequent  coverture  being  ended  by 
the  death  of  Mrs.  Dodson's  husband,  the  trust  must  fall,  and 
the  legal  estate  be  executed  in  her,  unless  it  is  necessary  to 
support  it  as  an  independent  provision  for  children  or  others 
who  can  claim  hereafter  as  purchasers  under  the  deed.  The 
only  ground  even  for  a  question  on  this  point  grows  out  of  the 
primary  limitation  to  herself  for  life.  If  upon  that  she  has 
ingrafted  a  remainder  to  vest  the  estate  in  certain  persons  as 
purchasers  by  description,  and  not  as  heirs,  it  raises  the  ques- 
tion whether  she  has  lost  the  control  of  her  own  property  by 
such  a  provision  without  a  marriage  in  view,  or  one  now  in  ex- 
istence. If  the  trust,  as  expressed,  does  not  in  fact  break  the 
course  of  descent,  there  seems  to  be  no  good  reason  to  interpret 
it  so  as  to  divest  her  of  her  oontrol  of  ber  own  piapartyy  and 
the  trust  should  falL 
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Tbe  rule  laid  down  is,  that  when  an  estate  for  life  only  is 
given,  followed  by  a  general  power  of  appointment,  and  on 
fidlure  to  appoint  to  children  or  to  special  heirs,  the  power  to 
appoint  will  not  enlarge  the  estate  of  the  cestui  que  trust  to  a 
fee;  and  on  a  failure  to  appoint,  the  children  or  special  donees 
in  remainder  take  by  purchase  from  the  donor,  and  not  by 
way  of  limitation  as  heirs  of  the  cestui  que  trust:  4  Kent's 
Com.  663;  Smith  v.  Starry  3  Whart.  66;  Anderson  v.  Dawson^ 
15  Ves.  Jr.  532;  Girard  Life  Insurance  and  TruM  Co.  v.  CJiam- 
berSy  46  Pa.  St.  490.  A  limitation  to  heirs  on  a  failure  to 
appoint  unquestionably  enlarges  a  life  estate  to  a  fee  by  the 
union  of  estates:  Ralston  v.  TTaZn,  44  Id.  279;  Physiei^s  Ap- 
peal, 50  Id.  128;  Nice^s  Appeal,  50  Id.  143.  The  question 
is,  then,  What  effect  should  be  given  to  the  language  of  the 
ultimate  limitations  in  this  case?  These  are  as  follow:  ''And 
upon  the  decease  of  the  said  Harriet  S.  Ball,  then  do  and 
shall  grant  and  convey  the  said  premises  unto  such  person  or 
persons,  and  for  such  estate  and  estates  as  the  said  Harriet  S. 
Ball,  by  any  instrument  of  writing  in  the  nature  of  a  will, 
under  her  hand  and  seal,  executed  in  the  presence  of  two  or 
more  subscribing  witnesses,  notwithstanding  her  coverture, 
shall  direct,  limit,  and  appoint.  And  in  case  of  no  such  di- 
rection, limitation,  or  appointment,  then  do  and  shall  grant 
and  convey  the  said  premises  to  such  person  or  persons  as 
would  be  entitled  to  the  same  if  the  said  Harriet  S.  Ball  had 
died  intestate,  seised  of  the  said  premises  in  fee-simple,  and  in 
such  manner  and  for  such  quantity  of  estate  as  such  person  or 
persons  would  in  such  case  be  entitled  to  by  law.  Provided, 
also,  that  tbe  several  trusts  hereby  created  shall  not  in  any- 
wise be  changed,  altered,  or  affected,  without  the  consent  of 
the  said  George  B.  W.  Ball  and  Charles  H.  Ball,  or  their  sev- 
eral successors,  be  first  had  and  obtained." 

In  Anderson  v.  Dawson,  supra,  it  was  held  that  a  settlement 
by  a,  feme  sole,  in  contemplation  of  marriage  to  herself  for  life, 
with  a  general  power  of  appointment  by  will,  and  on  failure  to 
appoint,  then  in  trust  for  her  next  of  kin,  their  executors,  ad- 
ministrators, and  assigns,  according  to  the  statute  of  distribu- 
tions, did  not  vest  her  with  the  absolute  property  in  the  fund, 
the  next  of  kin  taking  by  purchase.  But  Sir  William  Grant, 
master  of  the  rolls,  evidently  considering  it  a  mere  question  of 
interpretation,  took  the  distinction  between  a  limitation  to  the 
executors  and  administrators  and  a  limitation  to  the  next  of 
kin,  the  former  as  to  personal  property,  giving  to  the  limita- 
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tion  the  same  effect  as  a  limitation  to  the  right  heirs  in  re- 
gard to  real  estate,  and  the  latter  resembling  a  limitation  to 
particular  heirs.  This  distinction  is  recognized  by  Judge 
Story,  in  his  work  on  equity,  volume  2,  section  1394.  The 
distinction  was  followed  and  applied  in  both  ways  in  Ralston 
V.  Wain  J  9upray  where  there  were  two  deeds;  and  so  clearly  wa» 
it  considered  a  question  of  interpretation  only,  the  terms  "  le- 
gal representatives  "  were  held  to  mean  in  one  deed  the  next 
of  kin,  while  in  the  other  they  meant  executors  and  adminis- 
trators; in  one  case  giving  to  the  cestui  que  trust  a  life  estate 
only,  and  in  the  other  enlarging  it  to  an  absolute  estate. 
Then  came  the  Oirard  Life  Insurance  and  Trust  Co,  v.  Cham- 
bers^ atfpra,  which  was  the  case  of  an  active  trust  of  personal 
property  for  a  son  for  life,  where  it  was  held  that  a  trust  in 
default  of  appointment  ^'  to  such  person  or  persons  for  such 
estates,  and  in  such  shares  as  by  the  laws  of  the  state  of  Penn- 
sylvania would  be  entitled  to  the  same,  as  if  the  said  S.  E.  W. 
had  died  intestate,  and  seised  and  possessed  thereof,''  meant 
the  next  of  kin.  But  there  a  manifest  intent  appeared  from 
the  active  character  of  the  trust,  and  the  terms  of  the  deed,  to* 
preserve  the  estate  for  the  son's  children.  Then  follow  the 
cases  of  Physick's  Appeal,  50  Pa.  St.  128,  and  Nice^s  Appeal^  50 
Id.  143,  which  carried  the  rule  of  interpretation  quite  as  far 
on  the  opposite  side  in  giving  effect  to  the  word  "heirs/* 
notwithstanding  qualifying  expressions  denoting  distribu^ 
tion.  In  the  former,  the  devise  was  to  trustees  for  the  life  of 
Emlen  Physick,  with  power  of  appointment,  and  on  failure  to 
appoint,  then  '^  to  be  equally  divided  among  the  right  heirs  of 
my  said  nephew,  Emlen  Physick,  to  them,  their  heirs,  execu- 
tors, administrators,  and  assigns  forever."  In  the  latter  case,, 
the  devise  was  to  trustees  for  the  separate  use  of  Amanda  Laws, 
and  after  her  decease  (there  being  no  power  of  appointment) 
the  trustees  "  shall  grant  and  assign  the  said  residue  of  my 
estate,  real  and  personal,  unto  such  person  or  persons  as  shall 
be  the  right  heirs  of  my  said  daughter  Amanda,  their  heirs, 
executors,  administrators,  and  assigns  forever,  in  such  pro- 
portions as  they  would  be  entitled  to,  agreeably  to  the  laws  of 
Pennsylvania,  in  case  my  said  daughter  Amanda  had  died 
intestate,  seised  and  possessed  of  the  same  in  her  own  proper 
right." 

In  these  cases  it  was  held,  notwithstanding  the  qualifying 
termSy  that  the  interpretation  of  the  limitation  would  carry  the* 
estate  to  the  heirs,  and  consequently  the  life  estate  of  the  ce»- 
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lift  qne  tnut  was  enlarged  to  a  fee-simple.  The  doabted  case  of 
HarriBon  y.  BroUuhey^  20  Pa.  St.  299,  maj  also  be  refored  to,  to 
show  that  the  question  is  purely  one  of  interpretation,  and  the 
reasons  which  inflaence  the  determination.  The  tmst  there  was 
for  the  separate  nee  of  a  married  woman  with  power  of  appoint- 
ment by  will,  and  on  a  failure  to  appoint,  *'then  in  trust  for 
all  such  person  or  persons  as  would,  by  the  intestate  laws  of 
Pennsylvania,  at  the  decease  of  the  said  Mary  Harrison,  have 
become  entitled  to  the  personal  estate,  if  her  said  husband  or 
any  other  husband  had  died  during  her  lifetime.''  Lowrie,  J., 
says:  '^  The  whole  profit  of  it  [the  estate]  is  hers;  she  may 
dispose  of  it  by  will,  and  if  she  die  intestate  it  goes  to  her  rep- 
resentatives. These  rights  indicate  an  absolute  estate,  and 
such  in  equity  it  was,  and  such  it  was  at  law  with  us,  unless 
there  was  sufficient  reason  for  preserving  the  distinction  be- 
tween the  legal  and  equitable  title.  It  is  preserved  during  the 
life  of  the  husband  in  order  to  save  it  from  him.  But  when 
he  is  dead,  she  is  free  from  the  law  of  her  husband,  and  stands 
9ui  juris,  and  has  a  right  to  demand  the  control  of  what  in 
equity  is  hersi"  Harrison  v.  Brolaskey  is  said,  by  Justice 
Read,  in  46  Pa.  St.  490,  not  to  be  law,  unless  reconcilable  on 
the  ground  that  the  estate  is  not  expressly  limited  to  Mrs. 
Harrison  for  life.  But  it  has  some  weight  in  the  interpreta- 
tion of  language  somewhat  similar  to  that  used  in  the  present 
case,  and  accords  with  the  general  rules  of  interpr<)t<ation  in 
seeking  the  true  intent  of  the  donor:  Feame  on  Remaindera, 
188, 189.  In  the  same  respect  the  overruled  and  doubted  cases 
of  Williams  and  Wife  v.  Leeeh,  28  Pa.  St.  89,  NagUe^s  Appeal^ 
33  Id.  89,  and  McKee  v.  McKirdey^  83  Id.  92,  may  be  referred 
to.  Those  cases  decided  that  a  devise  for  life,  with  remainder 
to  children  and  their  heirs,  and  in  some  of  the  cases  with 
superadded  words  of  distribution,  gave  an  estate  of  inheritance 
to  the  life  tenant.  The  rule  there  laid  down  was  also  stated 
in  Price  v.  Taylor,  28  Id.  95,  in  these  words:  "If,  therefore, 
the  remainder  is  to  persons  standing  in  the  relation  of  general 
or  special  heirs  of  the  tenant  for  life,  the  law  presumes  that 
they  take  as  heirs,  unless  it  unequivocally  appears  that 
individuals  other  than  persons  who  are  to  take  simply  as  heirs 
are  intended."  In  Outhrie^s  Appeal^  37  Id.  16,  this  rule  was 
denied  by  Judge  Strong,  who  said  the  assertion  was  too  broad. 
He  was  clearly  right,  for  undoubtedly  upon  the  terms  of  the 
wills  in  those  cases  the  opposite  presumption  was  true,  the 
words  being  those  of  purchase  and  not  of  limitation. 
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So  far,  it  may  be  said,  therefixre,  the  aathoritjr  of  fheee  cases 
is  oyertumed.  But  the  cases  still  are  aatbority  for  this,  that 
whenever  the  tarms  of  the  limitation  can  be  fairly  and  justly 
interpreted  to  mean  ^  heirs  "  or  '*  heirs  of  the  body/'  an  estate 
uf  inheritance  will  be  presumed  to  have  been  intended  by  the 
testator.  *  And  in  Outhri^B  Appealf  87  Id.  14,  it  is  admitted 
that  the  words  '^  children  "  and  *'  issue  "  may  be  interpreted  to 
mean  heirs  of  the  body  when  this  is  the  evident  intent  of  the 
testator.  The  decisions  in  all  the  cases  show  the  undoubted 
tendency  of  the  judicial  mind  in  this  state  to  follow  the  true 
intention  of  the  donor,  and  whenever  he  means  to  limit  an 
estate  to  the  heirs  of  the  life  tenant,  no  matter  how  his  intent  is 
expressed,  an  estate  of  inheritance  will  vest  in  the  tenant  for 
life;  but  when  he  intends  his  bounty  to  vest  in  certain  perscms, 
though  they  may  be  the  same  as  the  heirs  at  law,  the  life 
estate  will  not  be  enlarged;  and  a  power  of  appointment, 
whether  general  or  special,  will  not  change  this  rule.  Then 
how  does  this  case  stand?  The  ultimate  limitation  was  to 
^^  such  person  or  persons  as  would  be  entitled  to  the  same,  if 
the  said  Harriet  S.  Ball  had  died  intestate,  seised  of  the  said 
premises,  in  fee-simple,  and  in  such  manner  and  for  such 
quantity  of  estate  as  such  person  or  persons  would,  in  such 
case  be  entitled  to  by  law."  The  words  are  exactly  commen- 
surate with  the  law  of  descent,  and  operate  precisely  with  it; 
the  persons  intended  are  none  others  than  the  heirs  at  law  and 
all  the  heirs;  the  root  of  succession  is  the  same;  they  are  to  take 
from  her  as  though  she  died  seised  in  fee-simple;  the  persons 
are  the  same;  they  are  to  be  those  who  would  take  at  law  as 
though  she  died  intestate.  Their  estates  are  to  be  the  same. 
They  are  to  take  ibr  such  quantity  of  estate  as  they  would  be 
entitled  to  at  law,  and  they  are  to  take  as  heirs;  for  they  are  to 
take  in  such  manner  as  they  would  in  such  case  be  entitled  to 
by  law.  It  would  be  impossible  to  conceive  of  a  more  compre- 
hensive and  accurate  pmphrasis  of  the  word  '*  heirs  "  than  is 
contained  in  these  words.  So  complete  are  they  that  they  would 
carry  a  life  estate  which  the  law  confers  to  the  husband,  who, 
surviving  her,  would  be  entitled  by  tliem  to  his  curtesy  estate. 
Hence,  there  can  be  no  reason  fimnd  to  sustain  the  trust  in 
order  to  exclude  the  husband. 

The  words  of  the  limitation  being  so  exactly  commensurate 
with  the  line  of  descent,  there  is  no  reason  for  upholding  the 
trust  after  the  life  tenant  has  become  discovert  by  the  death 
ef  her  husband,  in  otder  to  cany  out  a  qieoial  intent    The 
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trust  being  paasive,  tbe  cetiui  qtke  tru9t  being  anned  with  a 
power  of  appointment  by  will,  tbe  ultimate  limitation  being 
exactly  coincident  with  the  course  of  descent,  and  she  bdng 
discovert,  it  has  now  no  useful  or  valuable  purpose  to  subservei 
no  special  intent  to  fulfill,  no  right  of  the  donor  to  protecti  and 
no  reason  exists,  therefore,  why  the  trust  should  not 'fall.  The 
ultimate  limitation  was  superadded  only  to  meet  the  contin* 
gency  of  dying  during  coverture  without  an  appointment  by 
will.  The  great  underlying  principle  of  private  dominion  is 
not  afiected;  while  the  other,  public  policy,  requires  the  trust 
to  be  struck  down.  This  being  the  case,  it  is  evident  that  the 
concomitant  proviso  that  the  trust  should  not  be  changed  or 
altered  without  the  assent  of  the  trustees  is  of  no  importance. 
The  trustees  had  no  interest  in  it;  the  trust  was  passive,  and 
the  provision  useless,  except  to  protect  against  changes  which 
might  result  from  the  influence  of  the  husband.  Indeed,  it 
was  wholly  useless,  as  no  power  to  revoke  or  to  change  was  re- 
served: Lancaster  v.  Dolarij  1  Rawle,  231;  Wright  v.  Broum^  44 
Pa.  St.  224.  Nor  is  the  power  of  sale  to  convert  and  reinvest 
on  the  same  trusts  suflScient  to  prevent  the  trust  from  falling 
in  such  a  case.  It  was  expressed  to  be  for  her  own  benefit, 
and  was  but  an  incident  to  protect  the  trust  property  during 
eoverture.  Now,  being  sui  jurisj  the  provision  is  not  needed. 
Upon  the  whole,  then,  the  trust  being  passive,  and  the  trustees 
not  needed  to  protect  any  other  interest,  Mrs.  Dodson  being 
mi  jurtSy  aud  competent  to  exercise  any  power  which  had  been 
vested  in  the  trustees,  the  ulterior  trusts  not  being  intended 
to  protect  any  special  interest,  but  being  exactly  commensur- 
ate with  her  own  power  and  estate  as  absolute  owner,  there  is 
no  proper  or  useful  purpose  to  uphold  the  trust,  and  it  conse- 
quently fell  when  she  became  discovert.  The  plaintiff  is 
therefore  entitled  to  a  decree,  according  to  the  prayer  of  her 
bUl. 

The  decree  reversed,  and  a  decree  to  be  drawn  up  submitted 
and  filed. 


Aonvx  Tauam,  What  axe,  and  Law  omfcnmnio  Thiic  Ddodsob: 
BameU*9  Appeal  S6  Am.  Boo.  502,  and  note  512. 

Spkozal  Trust  Ynrs  Estats  in  Tbubtu  m  long  m  the  oxooatioii  of  ilM 
Inut  requires  it»  and  no  longer:  Steaqf  ▼.  Riee^  S7  Am.  Deo.  447.  Tnut  to 
hold  for  the  aeparate  use  of  married  woman  dnring  life  ta  apeoial;  if  tha 
woman  beoomes  mUe,  the  trust  oeaaes,  and  the  legal  estate  Testa  m  her:  Aeaey 
V.  Bet,  67  Id.  447,  and  note  451. 

Ruu  nv  Sbxllt's  Case;  Steaeif  ▼.  I^ee^  67  Am.  Dea  447,  and  note  40O| 
(7«rr  ▼.  AfeO;  63  Id.  64S,  and  nolo. 
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Whbbb  Extkus  ESbtate  tor  Litb  is  Givsn  is  TBm,  and  the  remaiii- 
der  is  not  to  heirs  or  issne  generally,  a  power  of  appointment  will  not  enlarge 
the  estate  to  a  fee:  Springer  v.  Arundel,  64  Pa.  St  223;  WUUanu'a  Appeals, 
83  Id.  388,  both  citing  the  principal  case. 

Where  Propertt  is  Given  to  Woman,  either  before  or  after  marriage^ 
for  her  sole  and  separate  nse  daring  her  life,  with  power  to  devise  it  to  whom 
she  pleases,  and  on  failure  to  do  so,  that  it  should  go  to  her  heirs,  the 
restrictions  apply  to  a  state  of  coyertnre,  and  upon  her  becoming  discovert 
the  trust  falls,  and  she  is  entitled  to  the  property  absolutely:  Hepburn's 
Appeal,  65  Pa.  St  472;  Megargee  v.  Naglee,  64  Id.  218;  Tucker's  Appeal,  75 
Id.  356;  Delben*s  Appeal  No,  1,  83  Id.  467,  all  citing  the  principal  case. 

When  Active  Trust  is  Created  to  give  effect  to  some  well-defined  law- 
ful purpose  of  the  testator  in  relation  to  his  family,  it  will  be  sustained 
whether  the  cestui  que  irusi  is  sui  juris  or  not:  WWkmuts  Appeab,  83  Pa.  St 
888,  citing  the  principal  case. 

Where  Word  "Heirs"  is  Used  as  Word  ov  Pctrohasb^  it  means 
"  statutory  heirs  ";  in  other  words,  those  persons  who  would  take  the  estate 
not  disposed  of  by  last  will  and  testament:  Clark  v.  ScoU,  67  Pa.  St  452,  cit- 
ing the  principal  case. 

True  Intention  of  Donor  will  be  Followed,  and  when  he  means  to 
limit  an  estate  to  the  heirs  of  the  life  tenant,  no  matter  how  the  intent  is 
expressed,  an  estate  of  inheritance  will  vest  in  the  tenant  for  life;  but  when 
he  intends  to  vest  the  estate  in  certain  persons,  though  they  may  be  the 
same  as  the  heirs  at  law,  the  life  estate  will  not  be  enlarged:  Ilaber's  Appeal, 
80  Pa.  St  355,  citing  the  principal  case. 

When  Purposes  tor  Which  Trust  was  created  have  ceased,  the  law 
executes  the  legal  title  in  the  remainderman,  without  the  formality  of  a  con- 
veyance, and  the  trust  falls:  WesieoU  v.  Edmunds^  68  Pa.  St  87,  dtiiig  the 
prinoipal 
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Bnrr  not  Due  is  Incident  ow  Reversion,  and  Passes  with  It  to  Ae* 
iiONEE  IN  Bankruftot  07  LANDLORD,  as  against  his  judgment  creditor 
who  served  the  tenants  with  an  attachment  in  execution,  after  which 
and  before  the  rent  fell  due,  the  landlord  was  decreed  a  bankrupt,  and 
an  assignee  appointed. 

Attachment  in  execution  on  a  judgment  recovered  by  Ed- 
ward Evans  against  Owen  Evans,  and  served  upon  Hamrick 
and  Cole,  as  garnishees.  John  Pollock  and  Jacob  R.  Castle- 
berry,  being  the  owners  of  certain  real  estate  in  Philadelphia, 
leased  it,  October  15,  1866,  to  Read  and  Cole,  for  five  years, 
at  an  annual  rent  of  six  thousand  dollars,  payable  quarterly, 
on  the  15th  of  January,  April,  July,  and  October  of  each  year. 
Read  and  Cole  assigned  the  lease  September  16, 1867,  to  Ham- 
rick  and  Cole,  the  garnishees;  and  afterwards,  on  November  20, 
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1867,  Pollock  and  Castleberry  coDfveyed  the  prenuaeB  to  Owen 
Brans,  tbe  judgment  debtor.  The  attachment  was  Berred 
upon  the  garnishees,  November  21,  1867.  Afterwards,  on 
December  7,  1867,  the  judgment  debtor  petitioned  the  United 
States  district  court  to  be  discharged  as  a  bankrupt;  and  on 
December  12th,  he  was  decreed  a  bankrupt,  and  his  assignee  sp' 
pointed  January  6th,  following.  The  rent  falling  dne  January 
15,  1868,  was  claimed  by  the  assignee.  It  was  agreed  that  if 
the  court  should  be  of  the  opinion  that  the  plainti£f  was 
entitled  to  anything,  judgment  should  be  entered  in  his  favor 
far  80  much  as  the  court  might  think  doe,  without  interest; 
and  if  the  court  was  of  the  opinion  that  the  plaintiff  was  not 
entitled  to  any  of  the  rent,  judgment  was  to  be  entered  for  the 
garnishees,  with  costs.  The  court  gave  judgment  tar  the 
famishees,  and  the  plaintiff  assigned  enot, 

T.  R.  Eleockj  for  the  i^aintiff  in  error. 

J.  B.  Townaendy  for  the  defeodants  in  error. 

By  Court,  Agnew,  J.  At  the  time  of  the  service  of  the 
attachment,  Hamrick  and  Cole,  the  garnishees,  were  tenants 
for  a  term  of  years  under  rent  reserved,  payable  quarterly. 
Owen  Evans,  the  defendant  in  the  judgment,  had  purchased 
their  landlord's  reversion.  The  rent  in  question  did  not  £dl 
due  until  the  following  January,  after  service  of  the  attach- 
ment. In  the  mean  time,  Owen  Evans  was  decreed  a  bank- 
rupt, and  his  rights  of  property,  including  the  reversion,  passed 
to  his  assignee  in  bankruptcy.  Clearly,  the  rent  which  had 
not  fallen  due  followed  the  reversion,  and  passed  with  it  to 
the  assignee.  It  is  to  be  noticed  in  the  outset,  this  is  not  a 
£9reign  attachment,  but  an  execution  attftchmeDt  In  foreign 
attachment  the  land  itself  can  be  attached,  and  a  lien  ob- 
tained which  carries  with  it  the  accruing  rents.  But  an  at- 
tachment in  execution  cannot  be  levied  of  land, — that  the/. 
fa.  must  reach;  the  attachment  is  levied  only  of  debts  or 
choees  in  action.  In  this  case,  there  was  not  even  a  peisonal 
covenant,  and  the  garnishees  were  liable  to  Owen  Evans  only 
through  privity  of  estate.  But  this  is  of  no  moment,  as  had 
he  been  Uieir  landlord  by  covenant,  Aen  the  rent  not  jet  due 
was  not  a  debt.  It  was  an  incident  of  the  reversoo, —  a  part 
of  it, — and  was  itself  therefore  a  part  of  the  realty;  and  a 
kvy  on  the  reversion  which  it  was  ocMupetent  for  the  plaintiff 
Id  hare  made  on  a  Ji»  /a.  would  hav«  £eurtened  upon  tbe  rent 
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aa  its  incident,  and  carried  it  orer  by  a  Bale  to  the  porchaser 
of  the  reversion:  MenougVs  Appeal^  5  Watts  &  S.  432;  Boyd 
V.  MeCambs^  4  Pa.  St  146;  Johiu^u  v.  SmUh,  3  Pen.  &  W.  500 
[24  Am.  Dec.  339];  BumA  cf  Pennfylmma  v.  Wuey  8  Watts, 
404.  When  the  attarthment  iras  laid  in  the  hands  of  the  gar- 
nishees, they  were  not  debtors  to  Owen  Evans.  Had  the  rent 
fallen  doe  afterwards,  then  on  the  princ^^  of  alter-accruing 
fdnds  ooming  into  their  hands,  the  attachment  might  have 
held  the  rent.  Bat  before  this  event  happened,  the  reversion 
to  which  the  rent  was  incident  passed  oat  of  Evans  into  his 
assignee  in  bankruptcy  by  operation  of  law.  There  was, 
tfaeiefbve,  no  debt  far  the  attachment  to  ^^erate  apon.  The 
land,  that  is  the  reversion,  in  the  hands  of  Owen  Bvans  was 
not  sabject  to  the  lien  of  the  plaintiff's  judgment.  Nor  had 
he  even  the  lien  of  a  fi^fa.  on  the  land.  There  was  nothing 
therefore  to  arrest  the  passing  of  the  title  to  the  reversion, 
and  preeorfo  it  for  the  jdaintiff.  The  jodgmeiit  was  right,  and 
most  be  af&rmed. 
Affirmed. 


BiHT  sov  Dob  is  lnooasr  ov  Bvmsov:  Jektmm  t.  SadUk^  SM  Aid. 
Dec  SSS;  JforCfci  ▼.  Ifartti,  61  Id.  86«;  Mid  ytmm  to  the  MrigBM  of  tho 
tmeadmL,  if  thovo  k  no  nwuwttion;  Jokmom  ▼.  SnM,  A^nv  MUkr  t.  8t(ig» 
Mr,  SSId.  17S;  CkOcUr.  Cfari^  48Id.  164;  Muaae^r.  iMi;  56 Id.  834;  Mar- 
<i»  ▼.  MaHim,  iyr»;  and  i^pwnhi—r  st  ozooBtioii  nla  is  witiun  tho  miwmiiig 
€f1UaTid»:NoletoJMteiiT.J2lMiiMy,  16Id.861;  Moore  r.  iVvy^  40  Id. 
6S9;  Sfqfder  t.  Riky,  40  Id.  602;  Casqf  ▼.  Gregory,  66  Id.  6S1;  Mmtm  y. 
Martin^  mtpra;  althoogh  nich  purohaaer  is  not  entitled  to  rent  paid  in  ad- 
vtoflo  after  the  readitioa  of  the  jadgmemfc^  in  aooordanoe  with  a  etipnlation 
in  the  leaae:  Fanmri  «md  Mtckamki  Bank  t.  i^^  86  Id.  ISO;  and  payment 
of  not  in  advance  la  good  aa  a  grantee  of  the  premiaee:  Btom  t.  PetUermm, . 

aid.  166. 


TraicuH  FiBHiNa  Gompai^  v.  Gabtbr. 

[81  FajmegLTAiriA  BfMra,  SL] 

>R  R»n  xrrott  FawuMmow  ov  OaAMT,  whieh  kaa  boon  leet  hy 
of  time;  and  tikerefon  no  preeoriptian  can  lurre  n  legal  origfak 
whan  no  grant  ooald  hatv  been  made  to  saj^port  it. 

SiTXSAI.  AXD  EaCCLUSIVX  FjsBXBY    m    KaTIOABU   BiVBB   OANirOT   SB  Ao^ 

Qimxo  BT  PnxacRirnoN,  in  Pennaiylvania,  for  no  grant  ooold  hare  been 

made  to  support  tbe  right. 

TmantauMxa  or  TrnKMihyAMiA  Aan>  Ksvr  Jsxssr  nivsB  Owxbd  Bta 

sv  BxLAWAXB  Rrvnn,  bat  their  reepeetive  grants  extended  only  to  loir^ 

mark  on  either  side;  and  the  bed  of  the  river  and  the  rirer  itMlf 

in  the  crown,  and  passed  by  foroe  of  the  revolution  and  of 
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the  treaty  of  peace  to  the  two  atatee,  to  be  owned  and  majcffmd,  en  the 
■ame  principle  aa  a  navigable  river  flowing  betwem  two  ootetiubiaaa  nap 

\iffna, 

SlTBBAL  ABD    EXOLUBIVX   FdHXRT  IN  DeLAWABB   BjTSB,  OyPUMTM  AVT 

Past  ov  Shorb,  whether  by  right  of  title  to  the  loil,  or  derived  by 
grant  from  the  riparian  owner,  dependa,  in  Pennaylvania»  upon  tlie  acta 
of  the  aaaembly  of  1804  and  1809;  and  no  nich  fishery  can  beeatabliahed 
in  the  river  without  proving  a  complianoe  with  thoee  acta. 

Sasnunr  Peopkb,  whbn  Gbartbd  to  Onb  or  Obobs^  la  Mbbb  Pbbmwal 
BiQBT,  and  cannot  be  aaaigned  or  inherited;  bat  a  profit  a  premdre^  when 
in  gross,  is  treated  as  an  estate  or  intereet  in  the  land  itself  aad  may 
therefore  be  for  life  or  inheritance. 

BlOBT  TO  Tabb  FnK  IS  Pbort  a  Pbbvdbi^  and  it  reqniies  for  ita  oje  and 
enjoyment  ezclnsive  occupancy  dnring  the  period  of  fiahing^  and  impliea 
the  right  to  fix  stakes  and  capstans  for  tho  pnrpoae  of  drawing  tha  aeoM^ 
and  the  occapaney  of  the  bank  at  high  tide^  aa  well  aa  the  spaoe  betwaea 
high  and  low  water  mark,  aa  far  aa  may  be  necessary  and  nsnaL 

Lahs^  OB  Imtbbbst  nf  Land^  ganhot  bb  Pbbbobibbd  iob;  and  it  sonrns  a 
profit  a  prendre  i»  within  the  role,  especially  when  it  is  not  pleaded  in 
a  qme  estate,  bat  in  a  man  and  his  ancestors. 

Pbbbumptiov  ot  Kkowlbdqb  and  AoQUiBscnoroB  ov  Owbbb  vbat  Ezbb- 
oiSB  IS  UNDBB  CLAIM  OV  RiOHT  IS  Rkquibxd  in  aU  casea  of  praaerip- 
tion;  and  there  is  a  distinction  in  the  natare  and  amoant  of  tha  avidenoe 
aofficient  to  establish  by  prescription  an  ordinary  easement^  wbero  tfasva 
is  a  dominant  and  a  servient  tenement^  and  one  merely  in  groai^  and  bo> 
tween  prescribing  in  a  qm  estate,  and  in  a  man  and  hia  anoeatoca. 

Pbdioiplb  that  Whatbvbb  Inoobpobbal  Hbbbditaicbiit  mat  bb  Qbabtbb 

MAT  ALSO    BB  AOQUIBBD    BT    LOKO  AND  UnINTBBBITFTBD  USBB,  18  BOft 

one  without  exception.  A  right  or  privilege  claimed  by  preactiplka 
nnst  be  snch  aa  moat  reaaonibly  be  preaomed  to  have  been  granted,  and 
not  one  the  exerdsa  of  ^irtiich  woald  destroy  the  nsofriulof  tiiagEaMfear^s 
property. 


Cask  by  Paul  B.  Carter  against  the  Tinicam  Fishing  Crom* 
pany,  for  disturbing  a  right  of  fishery  on  the  Delaware  River, 
to  twelve  fourteenths  of  which  the  plaintiff  claimed  title.  It 
was  admitted  that  the  defendant  was  incorporated  in  1863,  and 
that  it  owned  the  land  opposite  the  fishery.  The  plaintiff's  evi* 
dence  showed  that  in  1748  Christopher  Taylor  owned  the  do* 
fondant's  land  and  the  fishery  in  question,  and  died  leaving  a 
will,  which  was  proved  the  same  year,  by  which  he  devised  the 
land  to  John  Taylor,  and  "  his  fishing-place  "  to  David  Sander> 
lin  and  his  heirs.  In  1762  the  fishery  was  set  off,  as  appeared 
firom  the  records  of  the  orphans'  court,  by  a  decree  in  a  proceed* 
ing  for  partition  of  David  Sanderlin's  estate  *'  to  the  repre- 
sentatives of  Mary  Glazton,  late  wife  of  James  Claxton,"  and 
daughter  of  Sanderlin.  In  1806  deeds  of  the  fishery  were  made 
to  Joseph  Carter,  reciting  that  the  grantors  were  ^'  heirs  of  James 
Claxton,  who  was  one  of  the  heirs  of  David  Sanderlin."    la 
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1830  the  will  of  Joseph  Carter  was  proved,  by  which  he  de- 
fised  the  fishing  right  to  Joseph  Carter,  Jr.,  and  Cloud  Carter, 
his  sons.  In  1832  Cloud  Carter  sold  his  interest  to  his  brother 
William,  and  in  1846,  William's  interest  was  sold  on  execu- 
tion to  the  plaintiff.  Joseph  Carter,  Jr.,  afterwards  died,  leav- 
ing six  brothers  and  one  sister,  to  whom  his  interest  descended* 
Five  of  these  brothers  conveyed  their  shares  to  the  plaintiff, 
who  thus  claimed  to  have  acquired  twelve  fourteenths  of  the 
whole.  The  plaintiff  also  gave  evidence  to  show  the  posses- 
sion of  the  fishery  by  Joseph  Carter,  Sen.,  and  of  his  various 
descendants  down  to  the  plaintiff,  for  sixty  or  seventy  years 
before  the  action  was  brought.  It  appeared  that  the  parties 
claiming  the  right,  during  the  fishing  season,  threw  out  nets 
into  the  river  from  a  wharf,  known  as  Hart's  wharf,  to  Darby 
Creek,  about  a  mile  in  extent,  and  drew  them  in  on  the  shore. 
The  defendant's  evidence  went  to  show  that  the  fishery  had 
been  obstructed  and  abandoned  long  before  its  incorporation, 
and  that  few  fish  could  now  be  caught  there.  It  also  gave  in 
evidence  two  licenses  from  the  port  wardens  of  Philadelphia, 
authorizing  the  erection  of  the  pier  and  cribs  complained  of. 
The  defendant  submitted  the  following  points:  1.  That  the 
evidence  failed  to  show  any  title  to  the  fishing  right  claimed 
to  be  in  the  plaintiff;  2.  That  no  title  to  such  fishing  right 
could  be  shown  by  use  only;  and  3.  That  the  defendant  had 
a  right  to  maintain  a  proper  wall  for  the  protection  of  the 
bank  of  the  stream,  and  was  not  responsible  for  any  dam- 
ages which  might  result  thereto,  even  if  any  adverse  fishing 
right  existed.  The  court  disaffirmed  the  first  point,  saying 
that  there  was  evidence  for  the  consideration  of  the  jury.  As 
to  the  second  point,  the  court  answered  at  some  length  that 
the  plaintiff  bad  failed  to  exhibit  an  express  grant,  but  that 
titie  to  a  fishery  might  be  established  by  prescription.  The 
court  disaffirmed  the  third  point.  The  plaintiff  had  a  verdict 
for  thirty-five  dollars,  and  the  defendant  assigned  error. 

W.  Ward  and  W.  MeVeagh,  for  the  plaintiff  in  error. 
W.  DarUngtan,  for  the  defendant  in  error. 

■ 

By  Court,  Sharswood,  J.  Independently  of  the  acts  of  as- 
sembly, there  is  no  exclusive  right  of  fishing  by  the  riparian 
proprietor  opposite  to  his  shore  in  any  navigable  river:  Carson 
V.  Blazery  2  Binn.  475  [4  Am.  Dec.  463].  In  England  the 
king  has  no  power,  and  since  Magna  Charta  never  had,  to 
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grant  an  exclosiiw  rig^t  of  fishing  in  an  arm  of  tlie  sea: 
BlundeU  ▼.  CaiteraUy  5  Bam.  ft  Aid.  268;  Brmm  ▼.  Kennedy^ 
6  Har.  &  J.  20S  [0  Am.  Dec.  60S].  A  priTate  and  eeveral 
right  to  fish  in  a  navigable  river  must  have  had  its  origin 
before  Magna  Charts:  Angell  on  Tide  Waters,  25,  note; 
Mayor  of  Cariide  v.  Oroham,  L.  R.  4  Ex.  869.  An  arm  of 
the  sea  extends  as  far  into  the  interior  of  the  oonntiy  as  the 
water  of  fresh  rivers  is  propelled  backwards  by  thcingress  and 
pressure  of  the  tide:  Angell  on  Tide  Waters,  7S;  Rsx  v.  Smithy 
2  Doug.  441;  so  as  to  occasion  a  regular  rise  and  fidl:  Peyroux 
V.  Howardj  7  Pet.  824.  In  England,  there  are  such  several 
and  exclusive  fisheries  in  navigable  rivers  attached  to  manors, 
either  by  early  grant  from  the  crown  or  by  prescription,  be- 
cause there  might  have  been  such  a  grant  on  which  to  foand 
it.  In  this  state  there  can  be  no  such  proscription.  Prescrip- 
tion rests  upon  the  presumption  of  a  grant,  which  has  been 
lost  by  process  of  time.  No  prescription,  therefore,  can  have 
a  legal  origin  where  no  grant  could  have  been  made  to  sup- 
port It:  2  Bla.  Com.  265;  Oaisward^i  Ca§e,  6  Coke,  59  b; 
Loekwood  v.  Wood^  2  Q.  B.  64.  Neither  the  proprietaries  of 
Pennsylvania  nor  New  Jersey  ever  owned  the  bed  of  the  Dela- 
ware. Their  respective  grants  were  to  low-water  mark  on 
either  side.  The  bed  of  the  river  and  the  river  itself  were  in 
the  crown,  and  passed  by  force  of  the  Revolution  and  the  de- 
finitive treaty  of  peace,  September  8,  1783,  recognizing  their 
sovereignty  and  independence,  to  the  two  states,  to  be  owned 
and  enjoyed  on  the  same  principle  upon  which  a  navigable 
river  flowing  between  two  coterminous  nations  is  held.  This 
does  not  deny  to  the  legislatures  of  these  respective  states  by 
compact  and  laws  the  power  to  regulate  and  restrain  the 
common  right  of  fishing,  both  as  to  riparian  proprietors  and 
others:  Bennett  v.  Bogge^  1  Bald.  76.  The  right  of  the  plain- 
tiff below  to  any  exclusive  fishery  in  the  Delaware  opposite  to 
any  part  of  the  shore,  whether  by  right  of  title  to  the  soil  or 
derived  by  grant,  actual  or  presumed,  from  the  riparian  owner, 
depends  upon  statute.  It  is  put  on  that  ground  by  the  decis- 
ion of  this  court  in  HaH  v.  HiU,  1  Whart  124.  The  act  of 
assembly,  entitled  "An  act  to  regulate  the  fisheries  in  the 
river  Delaware  and  its  branches,  and  for  other  purposes," 
passed  February  8,  1804,  4  Sm.  L.  118,  and  the  supple- 
ment of  February  23, 1809,  6  Id.  6,  under  a  compact  with 
New  Jersey,  are  the  statutes  to  which  we  must  refer.  They 
define  "a  pool  or  fishing-place"  to  be  "fix>m  the  place  or 
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places  where  weines  or  nets  have  been  usually  thrown  into  the 
water  to  the  place  or  places  where  they  have  been  nsnally 
taken  oat;  or  from  the  place  or  places  where  they  may  be 
hereafter  thrown  into  the  water,  to  the  place  or  places  where 
they  may  be  taken  out ";  and  the  fourth  section  of  the  act  of 
1804  provides  ^that  whenever  any  fishery  is  occupied  upon 
the  river  Delaware,  either  the  land-holder,  tenant  in  posses- 
sion,  or  some  respectable  person  appointed  by  the  fishing 
company,  shall  apply  to  the  prothonotary  of  the  respective 
county  where  such  fishery  may  be,  and  give  a  bond,  etc.,  and 
shall  moreover  give  unto  the  said  prothonotary  a  description 
in  writing  of  their  pool  or  fishing-place,  together  with  the 
name  of  the  township  or  place  in  which  it  is  situated."  The 
object  of  the  legislature  manifestly  was  to  give  notice  to  aU 
concerned  of  any  pool  or  fishing-place  where  an  exclusive 
right  to  fish  was  claimed,  and  especially  if  claimed  by  a  fish- 
ing company, — not  land-holders  or  tenants  in  possession, — to 
give  notice  to  the  riparian  proprietor,  and  purchasers  from 
him.  Wherever  such  fishery  is  dissevered  from  the  owner- 
ship of  the  bank,  how  else  than  by  some  such  record  are  pur- 
chasers to  be  protected?  No  possession  or  mark  on  the  ground 
would  indicate  to  them  that  there  was  any  adverse  claim.  No 
evidence  was  given  on  the  trial  in  the  court  below  of  any  en- 
try in  the  prothonotary's  office  of  the  pool  or  fishing-place 
occupied  by  the  plaintiff,  and  those  under  whom  he  deduced 
his  right.  The  onus  of  showing  this  was  upon  him.  Without 
proving  a  compliance  with  the  law,  he  showed  no  right  to  any 
exclusive  fishery  in  the  river.  ''  It  is  hardly  necessary  to  re- 
mark," said  Huston,  J.,  in  Hart  v.  JKtt,  1  Whart  132,  "  that 
it  is  so  much  of  the  river,  etc.,  that  is  the  fishing-place,  and 
not  BO  much  of  the  bank." 

The  plaintiff  below,  therefore,  could  not  pretend  to  any  title 
to  a  several  and  exclusive  fishery  in  the  river.  He  did  claim 
a  right  to  draw  seines  on  the  soil  of  the  riparian  proprietor, 
not  as  appurtenant  to  any  dominant  tenement,  but  as  an  in- 
corporeal hereditament  and  easement  in  gross  vested  in  him, 
and  derived  from  his  ancestors  or  their  grantees  in  fee-simple. 
He  had  no  dominant  tenement  in  the  river  to  which  the  shore 
was  servient,  as  was  the  case  in  Oray  v.  J3ond,  2  Brod.  &  B.  667. 
He  did  not  prescribe  in  qtte  estate,  in  himself  and  those  whose 
estate  he  held.  He  did  not  claim  a  mere  passage  over  the 
land,  but  a  right  to  take  fish  there, — a  profit  a  prendre  in 
aUono  tob.  'That  a  profit  a  prendre^  as  a  rent  issuing  out  of 
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iandy  may  be  granted  or  prescribed  for  in  groes  in  fee  may  be 
admitted.  Whether  a  profit  a  prendre^  as  a  common  of  pas- 
ture, a  right  to  dig  turves,  or  clay,  or  coal,  may  be  is  not  so 
clear.  The  cases  and  opinions  are  discordant.  But  some- 
thing more  was  claimed  here  than  the  right  to  take  fish.  **A 
fishery  is  in  the  river,"  says  Huston,  J., "  and  is  not  the  space 
between  high  and  low  water  mark,  though  the  use  of  that 
space  may  be  necessary  in  the  use  of  it,  and  may  be  included 
in  the  term  'fishery.'  The  men  employed  in  carrying  the  rope 
attached  to  one  end  of  the  seine  may  walk  on  the  space  between 
high  and  low  water;  and  on  the  same  space  may  place  logs  or 
boards  or  stones  to  make  what  is  called  a  pound,  in  which  to 
throw  the  fish  when  taken  out  of  the  net,  and  on  that  space  do 
all  that  has  been  usual  and  is  necessary  to  the  use  of  a  fishery": 
Hart  V.  HiU,  1  Whart.  137.  Whether  the  plaintiff  meant 
to  claim  an  exclusive  right,  or  in  common  with  the  owner  of 
the  soil,  does  not  appear.  I  infer  that  his  claim  was  exclu- 
sive.  That  a  fishing-place  may  be  granted  separate  from  the 
soil  may  be  considered  as  settled  in  this  state,  in  Hart  v.  Hill^ 
1  Id.  124.  It  is  to  be  noted  that  no  question  arose  in  that 
case,  nor  was  any  point  decided  as  to  the  nature  of  such  a 
grant.  It  would  seem,  however,  to  have  been  considered  an 
incorporeal  hereditament.  That  there  may  be  the  grant  of  an 
easement  in  gross  personal  to  the  grantee  is  not  to  be  denied. 
Chancellor  Kent  says  of  a  way:  '*If  it  be  a  right  of  way  in 
gross,  or  a  mere  personal  right,  it  cannot  be  assigned  to  any 
other  person,  nor  transmitted  by  descent.  It  dies  with  the  per- 
son, and  it  is  so  exclusively  personal  that  the  owner  of  the  right 
cannot  take  another  person  in  company  with  him":  3  Kent's 
Com.  420.  However,  it  was  decided  in  Wickham  v.  Hawker,  7 
Mees.  &  W.  63,  on  the  authority  of  Duchess  of  NorfclVs  Case, 
in  the  Year  Books,  12  Hen.  VII.  25,  pi.  5,  S.  C,  13  Hen.  VH. 
13,  pi.  2,  that  a  license  reserved  by  a  grantor  of  land,  not  for 
mere  convenience  and  pleasure,  but  for  profit,  implied  the  right 
to  employ  servants,  and  also  the  right  to  assign  it  to  others. 
There  a  reservation  of  a  liberty  to  hunt,  fish,  hawk,  and  fowl 
on  the  granted  premises  to  the  grantor  and  his  heirs  was  sus- 
tained as  a  new  grant,  though  for  all  that  appears  it  was  in 
gross.  Professor  Washburn,  in  his  valuable  work  on  ease- 
ments, page  8,  has  laid  down,  as  the  result  of  the  authorities, 
this  broad  position:  "A  man  may  have  a  way  in  gross  over 
another's  land,  but  it  must,  from  its  nature,  be  a  personal 
right,  not  assignable  nor  inheritable;  nor  can  it  be  made  so  by 
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any  terms  in  the  grant  any  more  tnan  a  collateral  and  inde« 
pendent  covenant  can  be  made  to  run  with  the  land."  In 
Ackroyd  v.  Smithy  10  C.  B.  164,  there  Was  a  grant  of  a  certain 
close  in  fee,  with  a  right  to  the  owners  and  occupiers  thereof, 
and  all  persons  having  occasion  to  resort  thereto,  of  passing 
and  repassing  for  all  purposes  over  a  certain  road,  and  the 
grantor  had  conveyed  the  close  with  the  appurtenances  to  the 
defendants,  who  pleaded  that  they  had  committed  the  trespass 
complained  of  in  using  the  road  for  their  own  purposes;  it  was 
held  that  the  right  in  question  was  in  gross,  did  not  inhere  in 
the  land,  nor  concern  the  premises  conveyed,  or  the  mode  of 
occupying  and  enjoying  them,  and  therefore  did  not  pass  to 
the  defendants  by  assignment.  Mr.  Justice  Cresswell  said: 
*'  If  a  way  be  granted  in  gross  it  is  personal,  and  cannot  be 
assigned.  So  common  in  gross  sana  nombre  may  be  granted, 
but  cannot  be  granted  over,  per  Treby,  C.  J.,  in  Weekly y.WUd' 
marly  1  Ld.  Raym.  407.  It  is  not  in  the  power  of  a  vendor  to 
create  any  rights  not  connected  with  the  use  or  enjoyment  of 
the  land,  and  annex  them  to  it;  nor  can  the  owner  of  land 
render  it  subject  to  a  new  species  of  burden,  so  as  to  bind  it 
in  the  hands  of  an  assignee."  So  in  Post  v.  Pearsallj  22  Wend. 
425,  which  was  a  claim  for  a  landing  and  place  of  deposit  for 
merchandise  in  the  course  of  transshipment  on  the  bank  of  a 
navigable  river,  Chancellor  Walworth  said:  "Nor  can  it  be 
sustained  as  an  ordinary  easement,  founded  on  a  presumed 
grant  from  the  owner  of  the  premises,  in  which  the  right  or 
easement  is  claimed.  Such  easements  are  either  personal  and 
confined  to  an  individual  for  life  merely,  or  are  claimed  in 
reference  to  an  estate  or  interest  of  the  claimant  in  other  lands 
as  the  dominant  tenement;  for  a  profit  a  prendre  in  the  lands 
of  another,  when  not  granted  in  favor  of  a  dominant  tenement, 
cannot  properly  be  said  to  be  an  easement,  but  an  estate  or 
interest  in  land  itself."  This  principle,  Mr.  Washburn  thinks, 
furnishes  a  clew  to  reconcile  the  authorities.  "The  distinction 
seems  to  be  this:  If  the  easement  consists  in  a  right  of  profit 
a  prendre^  such  as  taking  soil,  gravel,  minerals,  and  the  like, 
from  another's  land,  it  is  so  far  of  the  character  of  an  estate  or 
interest  in  the  land  itself  that  if  granted  to  one  in  gross,  it  is 
treated  as  an  estate,  and  may,  therefore,  be  for  life  or  inheri- 
tance. But  if  it  is  an  easement  proper,  such  as  a  right  of  way 
and  the  like,  and  is  granted  in  gross,  it  is  a  mere  persona] 
interest,  and  not  inheritable  ":  Washburn  on  Easements,  9. 
There  is  a  very  plain  distinction  between  a  grant  of  such  • 
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profit  exclusive  of  tlie  owner  and  one  in  common  with  him. 
It  was  held  in  Caldwell  y.  FaU<mj  81  Pa.  St.  475  [72  Am.  Dec 
760],  that  the  grant  of  a  right  to  dig  and  carry  away  stone 
coal,  in  the  lands  of  the  grantor,  without  stint,  was  the  grant  of 
an  interest  in  the  land  itself.  But  it  is  different  iriien  there 
is  such  a  right  granted  in  common  with  the  owner  of  the  bcmI, 
as  in  Johnstovm  Iron  Co,  v.  Carnbria  Iron  Co.^  32  Id.  241  [72 
Am.  Dec.  783],  dement  v.  Youngman,  40  Id.  341,  and  Olomn- 
ger  v.  FranHin  Coal  Co.,  55  Id.  9  [93  Am.  Dec.  720].  Sooh  a 
right  may  be  granted  in  fee  and  assigned,  bat  is  an  estate  in 
the  land  distinguishable  from  a  mere  easement  upon  or  over 
it.  A  fishing-place  is  in  the  same  category.  A  right  to  take 
fish  is  a  profit  a  prendre  in  alieno  eolo.  It  requires  for  its  use 
and  enjoyment  exclusive  occupancy  during  the  period  of  fish- 
ing. It  implies  the  right  to  fix  stakes  or  capstans  for  the  pur- 
pose of  drawing  the  seine  and  the  occupancy  of  the  bank  at 
high  tide  as  well  as  the  space  between  high  and  low  water 
mark  as  far  as  may  be  necessary  and  usual.  The  grantee  in 
the  nature  of  things  must  have  ezclusiTe  possession  for  the 
time  he  is  fishing  and  for  that  purpose;  the  grantor  at  all  other 
times  and  for  all  other  purposes.  Land,  or  an  interest  in  land, 
cannot  be  prescribed  for:  2  Bla.  Com.  264.  It  may  well  be 
questioned  whether  such  a  profit  a  prendre  can  be,  especially 
when  not  pleaded  in  a  que  estate,  but  in  a  man  and  his  ances- 
tors. That  kind  of  user  for  twenty-one  years  and  upwards 
which  may  be  sufficient  to  raise  a  presumption  of  a  grant  of 
a  mere  easement  will  not  support  a  claim  for  an  interest  in  the 
land  itself  or  its  profits.  '^An  annual  entry  upon  another 
man's  land  to  cut  timber,  to  feed  cattle,  to  hunt  or  fish,  can 
never  give  title,"  says  Chief  Justice  Woodward,  in  Wheeler  v. 
Winn,  53  Pa.  St.  122  [91  Am.  Dec.  186]. 

But  if  the  right  claimed  here  had  been  a  mere  ordinary  way 
in  gross,  the  evidence  would  not  have  been  sufficient  to  create 
the  presumption  of  a  grant.  Had  it  been  set  up  as  appurte- 
nant or  annexed  to  a  several  fishery  in  the  river  or  to  adjoin- 
ing lands,  had  there  been  a  dominant  and  servient  tenement, 
if  the  plaintiff  had  prescribed  in  que  estate,  in  him  and  those 
whose  estate  he  had, — it  might  have  been  otherwise.  There 
is  a  manifest  reason  for  a  distinction  in  the  nature  and  amount 
of  the  evidence  required  in  case  of  such  an  easement  and  one 
merely  in  gross.  There  is  a  certainty  as  to  the  owners  and 
occupiers  of  the  land  of  which  the  appurtenancy  is  predicated^ 
which  does  not  exist  where  the  claim  is  in  gross.    A  fair  pre- 
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BumptioQ  arises  of  knowledge  that  the  exercise  of  it  is  under 
a  claim  of  right.  This  is  absolutely  required  in  all  cases 
of  prescription:  Washburn  on  Easements,  86.  The  circum- 
stances of  the  enjoyment  must  be  such  tiiat  the  knowledge 
and  acquie§cence  of  the  owner  may  be  presumed:  Oray  t. 
Bondj  2  Brod.  &  B.  667.  Lex  intendit  vidnos  vicini  facta  scire. 
If  I  should  see  the  owner  or  occupier  of  an  adjoining  lot  or 
farm  or  his  servants  constantly  crossing  my  land  to  the  high- 
way, I  may  with  reason,  and  without  being  unneighborly,  dis- 
pute it,  and  insist  upon  an  acknowledgment  that  it  is  only 
permissive,  so  that  it  may  not  grow  into  right.  But  if  a  stran- 
ger with  whom  I  may  well  be  presumed  to  be  unacquainted,  or 
his  son  or  collateral  heir  after  his  death,  walks  over  occasion- 
ally and  especially  at  long  intervals,  on  what  ground  is  it  to 
be  inferred  that  I  know  it  to  be  under  any  pretense  of  title  ? 
Must  a  farmer  see  to  it  that  every  one  who  crosses  his  field  to 
gun  or  fish  asks  his  permission?  Could  a  man  establish  a 
presumptive  right  by  showing  that  regularly  every  year  for 
twenty-one  years  and  more,  on  the  4th  of  July,  he  had,  in  view 
of  the  proprietor,  walked  up  to  his  well  or  spring,  and  without 
his  permission  drawn  a  bucket  of  water  ?  As  well  might  an 
angler,  resorting  constantly  to  some  shady  spot  on  the  bank  of 
a  stream,  set  up  in  process  of  time  a  presumptive  right  against 
the  owner  of  the  soil,  of  passage  and  of  fishery.  Many  a  lover 
of  the  sport  for  more  than  a  quarter  of  a  century  has  pursued 
every  season  one  of  our  mountain  brooks  for  miles  of  its  course 
for  the  speckled  trout  with  which  they  abound. 

A  man  who  owns  land  on  the  l^nk  of  a  navigable  river,  in 
which  there  is  a  common  right  of  passage  and  fishery,  is  not 
under  the  necessity  of  keeping  himself  in  hot  water  all  his 
iifistime^  by  warning  off  or  prosecuting  every  trespasser  who 
comes  there  to  fish  with  the  rod  or  the  seine,  nor  can  he  be  ex- 
pected to  recollect  and  recognize  that  the  same  man  who  is 
there  fishing  one  year  returns  the  next,  much  less  be  bound 
to  inquire  into  his  family  and  lineage  in  order  to  be  sure  that 
his  claim  of  ri{^t,  even  if  he  knows  it  to  be  such,  is  not  trans- 
mitted to  his  heijs*  Nay»  if  he  can  pass  his  right  by  lease  or 
assignment,  or  exercise  it  by  agent  or  servant,  it  may  every 
year  be  in  the  hands  of  a  dififerent  person.  It  is  manifest  that 
no  title  by  such  kind  of  user  to  an  inheritable  easement  in 
gross  eould  bo  safely  allowed  to  grow  up.  All  this  is  especially 
true  of  the  use  of  the  beaeh  of  a  navigable  stream  where  men, 
bo^yst  and  cattle  wander  ad  KbUwn.     Thus,  where  a  party 
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owned  land  adjoining  a  beach,  but  there  being  no  fence  be- 
tween his  land  and  the  beach,  his  cattle  were  accustomed  to 
pass  on  to  the  beach  and  thence  over  adjoining  beaches,  it  was 
held  not  to  be  such  an  adverse  enjoyment  as  to  gain  a  prescrip- 
tive right  thereby:  Donnell  v.  Clarky  19  Me.  174.  So  a  person 
cannot  acquire  a  title  by  prescription  by  pasturing  his  cattle 
in  an  open  common,  training  field,  or  highway:  Thomas  v. 
Marshfield,  13  Pick.  240;  First  Parish  v.  Beach,  2  Id.  60,  note. 

The  cases-  referred  to  by  the  learned  judge  below  were  all, 
except  one,  cases  of  a  dominant  and  servient  tenement, — pre- 
scriptions in  qtie  estate.  As  in  Oray  v.  Bond,  2  Brod.  &  B. 
667,  where  a  lord  of  a  manor  from  time  immemorial  had  been 
seised  of  a  several  fishery  in  the  river  Derwent,  a  river  in 
which  the  tide  ebbed  and  flowed,  and  the  lessees  of  the  fishery 
had  publicly  landed  their  nets  on  the  shore  of  it  for  more  than 
twenty  years,  and  had  at  various  times  dressed  and  improved 
the  landing,  it  was  held  to  have  been  properly  left  to  the  jury 
to  presume  a  grant  of  right  of  landing  to  the  lessees  of  the 
fishery  by  some  owner  of  the  shore.  Such,  too,  were  the  cases 
of  Worrall  v.  Rhoads,  2  Whart.  427  [30  Am.  Dec.  274];  Wheat- 
ley  V.  Chrisman,  24  Pa.  St.  298  [64  Am.  Dec.  657];  and  Jones 
V.  Crowj  32  Id.  398.  So  were  Garrett  v.  Jackson^  20  Id.  331, 
and  Reimer  v.  Stuber,  20  Id.  458  [59  Am.  Dec.  744].  The  ex- 
cepted case  was  Trauger  v.  SassavMfiy  14  Id.  514.  It  was  there 
held  that  the  undisturbed  and  exclusive  use  by  two  congre- 
gations of  a  piece  of  ground  adjoining  a  church,  in  which  they 
both  worshiped,  for  fastening  therein  horses  and  carriages 
during  divine  service,  for  about  seventy  years,  will  give  title 
thereto  by  the  statute  of  limitations.  "There  is  not  a  scintiUa 
of  testimony,"  said  Mr.  Justice  Coulter,  "that  anybody  else 
claimed  possession  in  all  that  lapse  of  time,  or  had  any  kind 
of  possession  or  occupancy,  or  claimed  to  have  it,  in  opposition 
to  them."  That,  then,  was  not  the  case  of  a  mere  easement, 
but  an  interest  in  land. 

Nor  is  it  a  universal  principle,  without  exception,  that 
whatever  incorporeal  hereditament  may  be  granted  may  also 
be  acquired  by  long  and  uninterrupted  user.  On  the  con- 
trary, it  is  well  settled  that  a  right  or  privilege  claimed  by  pre* 
scription  must  be  such  as  must  reasonably  be  presumed  to 
have  been  granted.  An  owner  of  land  who  is  compos  m/entis 
may  grant  an  easement  on  or  over  it,  which  will  in  effect  de- 
stroy the  usufruct  of  his  property;  but  no  length  of  time  can 
raise  the  presumption  of  such  a  grant    "  No  man,"  says  Mr. 
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Phear,  "  will  be  presumed  to  have  made  the  grant  of  an  ease- 
ment, such  that  its  exercise  may  be  large  enough  to  destroy 
the  usufruct  of  his  property  ":  Phear  on  Rights  of  Water,  81. 
Our  departure  from  the  common  law,  which  allows  of  the  pre- 
scription of  a  grant  of  an  easement  of  light  and  air  through 
ancient  windows,  might  well  have  been  put  upon  this  principle, 
in  view  of  our  special  circumstances,  so  different  from  those  of 
the  old  country:  Hoy  v.  SUrrettj  2  Watts,  331  [27  Am.  Dec. 
813];  WheaUey  v.  Baughj  25  Pa.  St.  632  [64  Am.  Dec.  721]; 
HazUti  V.  PoweUj  30  Id.  296;  Haverstick  v.  Sipey  33  Id.  368. 
A  prescriptive  claim  of  common  without  stint,  as  annexed  to  a 
messuage  without  land,  has  been  held  bad:  Benson  v.  Chester^  8 
Term  Rep.  396.  So  also  a  plea  that  the  occupiers  of  a  brick- 
kiln for  thirty  years  had  enjoyed,  as  of  right,  the  privilege  to 
dig,  take,  and  carry  away  from  the  plaintiff's  close  as  much 
clay  as  was  at  any  time  required  by  them  for  making  bricks 
at  the  kiln,  was  overruled,  because  there  could  arise  no  rea- 
sonable presumption  of  such  a  grant:  Clayton  v.  Corhy^  5 
Q.  B.  416.  In  like  manner,  and  on  the  same  principle,  in 
Post  V.  Pearsally  22  Wend.  426,  it  was  decided  that  the  public 
cannot  acquire  a  right,  by  an  uninterrupted  use  of  twenty 
years  with  the  knowledge  of  the  owner,  of  his  soil  on  the 
bank  of  a  navigable  river  as  a  landing  and  place  of  deposit 
for  property  on  its  transit  to  and  from  vessels  navigating  such 
water. 

On  the  whole,  we  are  of  the  opinion  that  the  evidence  given 
in  behalf  of  the  plaintiff  in  the  court  below  did  not  present 
such  a  case  as  ought  to  have  been  submitted  to  a  jury.  The 
extent  of  the  fishing-place  claimed  was  a  mile  on  the  river,  a 
very  unusual  length,  as  I  have  reason  to  believe,  if  not  entirely 
unprecedented.  There  was  no  fixed  point  at  which  it  was 
alleged  that  the  seine  was  cast  in  and  drawn  out.  The  right 
claimed  was  to  select  any  point  in  this  unusually  long  dis- 
taoce.  The  whole  shore  was  asserted  to  be  one  fishing-place. 
There  was  ample  space  for  three  or  four.  It  is  true  that  in 
swift  water  above  tide  the  sweep  of  the  net  is  much  more  rapid 
and  shorter  than  in  tide-water,  where  the  current  is  sluggish. 
The  evidence  below  in  regard  to  the  casting-in  and  hauling- 
out  place  was  very  vague  and  indefinite.  For  all  that  appears, 
one  year  it  might  have  been  at  one  place,  the  next  at  another, 
allowing,  as  is  the  case  in  most  fisheries,  a  different  place  for 
high  and  low  water.  Even  if  the  proof  had  been  distinct  and 
clear  that  every  year  for  twenty-one  consecutive  years  during 
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ihe  Ax  weAB  that  the  tWMon  Cur  Bbad^fishuig  ufoally  Itrtiy 
tsomebodjy  lesflee  or  other  penoD  imder  this  daim  of  nght| 
had  fished  along  the  shore  firom  Hart's  wharf  to  the  mooth  of 
Darby  Creek,  which,  howerer,  was  far  from  being  the  esae,  it 
woald  have  been  insnfflcient  to  establish  the  title  set  up  by 
the  plaintiff.  We  must  dismisa  from  oar  coosideratioD  the 
fact  that  evidence  was  given  of  a  devise  of  a  fisfaing-plaoe  by  a 
former  owner  of  the  shore,  ander  which  the  plaintiff  attempted 
to  deduce  title.  He  fidled,  in  the  opinion  of  the  learned  jodge 
below.  Whether  he  was  right  or  wrong  in  that  opinion  is  a 
question  which  we  have  not  before  os  on  this  writ  of  error.  It 
ought  to  have  no  influence  in  determining  the  other  important 
and  distinct  question,  whether  the  right  to  a  fishing-plaoe  in 
alieno  solo  on  the  bank  of  a  navigable  river  can  be  established 
by  showing  that  those  ander  whom  the  plaintiff  claims  by 
grant,  devise,  or  inheritance,  not  of  any  dominant  tenement, 
but  of  a  separate  hereditament  in  gross,  have  for  twenty-^me 
years  and  upwards,  once  a  year,  fished  at  that  place.  If  this 
can  be  done,  it  would  apply  as  well  when  there  was  no  evi- 
dence of  there  er^er  having  been  such  a  grant  or  devise  as 
when  there  was.  It  would  be  of  very  dangerous  consequence, 
as  we  apprehend,  to  all  riparian  proprietors  upon  navigable 
rivers,  if  by  this  sort  of  parol  evidence  of  user  they  oonld  pcao- 
tically  be  deprived  of  their  frontage  by  being  cut  off  from  all 
the  advantages  of  it  for  wharves,  landings,  and  other  improve- 
meDt8,-^in  shorty  lose  the  entire  usufruct  of  their  pfropeiiy  in 
what  may  be  regarded  as  its  most  valuable  quality. 
Judgment  reversed,  and  a  venireJaeioB  de  novo  awaided. 


Ths  TBXsasAL  OAas  csine  bflfora  the  mxpimam  wort  piciiioaJ^  ia  9W 
iemnFUhkigCo.r.Cafietp^l'B^.  8t29;  aad  aftwuwds  in  Oorfar  ▼.  Tktkmm 
FishingCo.,  77  Id.  810,  aad  TmkmmFiMmg  Co.  t.  Carter^  00 Id.  8&  Alto- 
gether, it  was  appealed  three  times  by  the  defeadsat  and  once  by  the  flain- 
ti£^  presentiiig  some  different  questions  each  time^  and  being  retenad  aaeh 
time.  It  is  cited  in  CM  ▼.  Bamrti,  75  Id.  SOO^  as  disnasshig  the  MtkjeBi 
of  fisheries  at  great  length,  and  with  mnJi  resaarah;  and  also  m  Mpen  ▼« 
OUi^qfSL  LtmktSUo.  App^  274,  to  the  point  thai  at  the  eommon  law,  aad 
under  the  common-law  and  civil-law  doetrines,  as  modified  by  the  system  of 
snnreys  established  after  the  aoqnisitbn  of  the  Northwest  tenritoiy,  eitwy 
person  owning  on  the  banks  of  the  Mississippi  Bmr  has  aright  that  itahsKiU 
Bow  M  enrrere  BoUbtU. 

Vttmaaanas  Baan  vnw  Ttamnamm  or  Gmunr:  FrmA  t.  Mmittm, 
87  Am.  Deo.  204^  and  note;  igslwcr  t.  Sktber,  flO  Id.  74i»  end  nota;  /Wdlv. 
Aw»  60  Id.  282;  An9  T.  ^ObiiANsm  00  Id.  489;  iTiaott  t.  Jfonniib  78  U.  »% 
KUm  T.  Cftkrtmg,  78  Id.  566;  WMtr  t.  (^kapmam,  00  Id.  Ill; 
Wkiiehead,  84  Id.  631. 
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SSTXSAL   AVD   BZCLOBITB   F18MIBT   D018   NOT,    Df   GbHSBAI^    BzIBT  Df 

Natioablb  WATBtt:  Cormm  ▼.  Bkuer,  4  Am.  Deo.  463;  Browm  t.  Kamaiyt 
9  Id.  603;  CkmnumweaUh  v.  Chapkit  16  Id.  386;  Lansing  ▼.  Smith,  21  Id.  89; 
Delaware  etc  R  R.  v,  Btmrnp,  29  Id.  561;  Parker  t.  Cutkr  Milldam  Co., 
37  Id.  56;  CoUina  ▼.  Benftioy,  38  Id.  722;  8.  C,  42  Id.  165;  McCkiUough  v. 
TTo/?,  63  Id.  716;  Weaion  t.  Sampecm,  64  Id.  764;  i/buttofi  ▼.  LStbey,  69  Id. 
67;  compare  Roffen  ▼.  /oiMf,  19  Id.  493;  bat  the  right  to  take  fiah  in  un- 
narigable  atreama  beUmga  to  the  riparian  proprietora^  and  may  be  Beveral 
and  ezcloaire:  Hooker  ▼.  Ownmbiffa,  11  Id.  249;  Water*  v.  LiOey,  16  Id. 
333;  CommanweaWk  r.  Chopin,  16  Id.  386;  Bedtman  ▼.  Kreamer,  92  Id.  146. 

SXTBBAL  AMD  ExOLUaiTV  FiBHSRT  19  KaTTOABLB  WaTBBB,  WHETHER  MAT 

98  Granted  by  TiEqihIiATUBE;  See  PUppt  t.  State,  86  An.  Dea  664. 

RioHT  TO  Take  Fish  is  not  Kahemint  Plboras*  nor  Pxovrr  a  Fbskdbs! 
Cobb  V.  Davenport,  97  Am.  Deo.  718. 

Pbovit  a  Pbendbb  mnrr  be Pbmortbed  in  Que  Estate:  tiee  Walenv, 
LiUeg,  16  Am.  Dec.  333;  Litti^/ield  r.  Maxwell,  60  Id.  663. 

Eabement  in  Qbosr  m  Personal,  and  cannot  be  Assigned:  AUeif  t. 
CarUton,  94  Am.  Dec  260. 

ELnowledoe  and  Acquiesoenoe  op  Owner  of  Land  Rbqitibed  in  Gases  of 
Pbbsoription:  See  Warner  ▼.  PreMeut  etc,  qf  Toan^  JadteomMt,  68  Am. 
Deo.  610;  Powea  t.  Bagg,  60  Id.  262;  £Mit.  (Mwmg,  78  Id.  666)  WMv 
▼.  Chapmam,  80  Id.  111. 


Gbawfobd's  Appeal. 

[O.  Penvstltania  State,  0a.J 

OoNTBAor  BT  PAROL  Whioh  INCLUDES  an  muealed  writing  needs  a  oon« 
aidaration  to  aupport  it. 

When  Gdt  is  not  Executed  bt  Deliveet,  bnt  the  determining  act  re- 
maina  in  fieri,  the  law  gives  no  force  to  the  mere  intention  to  do  it. 

Where  Husband  has  Monet  of  Wife  which  he  doea  not  pay  to  her,  bat 
which  he  credited  on  his  booka  aa  actoally  receiTed  by  her,  and  carried 
it  into  an  accoont  of  moneys  admitted  to  be  hera,  mingled  it  with  it, 
credited  interest  npon  it,  and  finally  oonaolidated  the  aoconnt  and  added 
interest  on  the  total  enm,  —  this  constitatea  an  executed  gift^  followed  by 
an  expreaa  trust,  in  the  form  of  an  accoant  for  it  and  its  aocraed  inter- 
est, which  cannot  be  impeached  by  mere  rolnnfeeen. 

Trust  Differs  Esbentiallt  from  Contbaot,  and  will  be  eniewsd  whsn 
the  latter  cannot. 

The  opinion  states  the  £EUsts. 

Townaend  and  Strongy  for  the  appellant. 
/.  B,  CoUahan^  for  the  appellees. 

By  Court,  Agnew,  J.  The  title  of  the  appellant  to  the  three 
thousand  dollars  credited  to  her  on  her  husband's  books  can* 
not  be  supported  as  a  debt.  A  contract  by  parol  which  in* 
eludes  an  unsealed  writing  needs  a  consideration  to  support 
it:  Kennedy's  Et^tb  v.  Ware.  1  Pa.  St.  450;   WhitehiU  v.  WU- 
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$M,  8  Pa.  418;  CampbelPa  Estate,  7  Pa.  St.  100  [47  Am.  Dec 
503].  Nor  could  it  be  supported  as  an  ordinary  gift  between 
strangers,  taking  into  connection  with  the  books  the  ex- 
planatory proof  of  the  facts.  It  would  have  no  greater  effect 
than  an  envelope  inclosing  securities  for  debt,  indorsed  ''  for 
Rebecca  Gore,"  found  among  the  papers  of  a  decedent:  Plum- 
stead^s  Appeal^  4  Serg.  &  R.  545.  Or  a  direction  to  burn  certain 
notes  in  favor  of  a  nephew,  without  delivering  them:  Camp- 
beWa  Estate,  8upra,  Or  the  indorsement  of  a  single  bill  that  it 
should  be  of  no  effect  at  the  decease  of  the  owner,  unsustained 
by  a  consideration:  Albert  v.  Zeigler,  29  Pa.  St.  50;  Raymond 
V.  MiddleUm,  29  Id.  534.  Where  the  gift  is  not  executed  by 
delivery,  but  the  determining  act  remains  in  fieri,  the  law  gives 
no  force  to  the  mere  intention  to  do  it.  But  in  this  case  arc 
not  the  facts  sufficient  to  show  an  executed  intention  followed  by 
a  trust  ?  The  transaction  was  between  husband  and  wife,  and 
therefore  influenced  by  their  peculiar  relation,  with  no  ono  now 
to  contest  it  but  mere  volunteers,  who  stand  equally  affected  by 
the  act  as  the  husband  himself,  under  whom  they  claim  to  take. 
The  entry  of  May  9,  1864,  was  a  credit  in  the  cash-book  of 
the  husband  of  three  thousand  dollars,  cash  received.  The 
receipt  thus  entered  is  an  acknowledgment  of  cash  paid,  as 
much  as  a  receipt  in  form  to  Mrs.  Crawford  would  be.  It  im- 
ports a  past  act,  not  a  future  promise.  This  made  out  &  prima 
facie  case,  and  so  conscious  of  it  were  the  opposite  parties 
that  to  escape  its  effect  they  called  her  as  a  witness.  She  stated 
that  her  husband  had  purchased  a  house,  and  told  her  he  would 
have  the  deed  made  to  her,  but  she  replied  that  she  did  not 
want  the  trouble  of  a  house.  Some  time  afterward  he  came  in 
and  said  to  her:  "I  have  added  three  thousand  dollars  to 
your  little  money,  and  after  a  while  I  am  going  to  give  you 
three  thousand  dollars  more."  He  did  not  hand  her  the  monev 
then,  or  at  any  time.  But  we  find  the  money^  credited  as  if 
actually  received,  carried  into  an  account  of  moneys  admitted 
to  belong  to  her,  mingled  with  it,  interest  credited  upon  it, 
finally  consolidated  in  the  account,  and  interest  added  on  the 
total  sum. 

This  is  certainly  ample  evidence  of  an  execated  gift  followed 
by  an  express  trust  in  the  form  of  an  account  for  it,  and  its 
accrued  interest,  remaining  unrevoked  or  undenied  by  the 
decedent  \ip  to  the  time  of  his  death.  It  cannot  be  doubted, 
then,  that  Crawford  intended  to  fasten  upon  himself  and  his 
estate  an  admitted  gift,  and  to  become  a  trustee  of  the  fund. 
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Who  are  they  that  say  his  admission  and  declared  trnst  shall 
be  avoided  because  there  was  no  formal  handing  over  and 
handing  back  of  the  money?  Mere  volunteers, — persons  who 
are  bound  by  his  acts?  What  greater  right  have  they  to  im- 
peach his  solemn  admission  of  the  receipt,  and  the  acknowl- 
edged trust  exhibited  by  his  book,  than  a  voluntary  assignee 
has  to  deny  the  act  of  his  assignor?  In  Rogers  v.  Fales,  5 
Pa.  St.  158,  it  was  held  that  a  voluntary  assignee  does  not 
represent  creditors,  and  cannot  question  the  conduct  of  his 
principal  in  permitting  his  wife  to  appropriate  articles  of  orna- 
ment and  furniture.  Then  it  is  clear  that  the  burden  of  proof 
is  thrown  on  these  volunteers  to  lift  the  trust  from  thb  estate; 
and  how  do  they  propose  to  prove  this?  Not  by  disproof  of 
the  full  intention  to  give,  or  of  the  intention  to  treat  the  gift 
as  executed,  or  the  intention  to  hold  as  trustee  of  the  fund; 
not  by  disproof  of  the  entries  on  the  books,  or  of  a  counter- 
charge, or  a  withdrawal  of  the  credit,  or,  indeed,  of  anything  to 
prove  an  alteration  of  the  mind  of  the  husband, — but  merely 
to  prove  there  was  no  formal  passing  of  the  money  between 
them. 

But  this  was  a  useless  ceremony  between  husband  and  wife, 
where  there  is  a  clear  executed  intention  to  become  the  trustee 
of  the  fund  for  her  benefit.  In  order  to  make  such  a  formality 
effective,  a  witness  must  be  called  to  see  him,  hand  the  money 
to  her,  and  straightway  receive  it  back.  But  of  what  greater 
efficacy  would  this  be  than  the  husband's  own  admission  in 
his  book,  and  his  express  direction  to  his  book-keeper?  The 
difference  is  clearly  one  of  the  merest  form,  and  not  of  sub- 
stance. Lex  non  prsecipit  inutilia;  quia  inutilis  labor  stultus. 
Of  what  possible  use  can  it  be  to  go  through  a  mere  ceremony, 
where  the  evident  intent  is  to  assume  immediate  possession  as 
a  trustee?  I  cannot  see  that  the  facts  of  this  transaction  have 
less  force,  when  properly  viewed,  than  those  in  Herr*B  Appeal, 
5  Watts  &  S.  494.  There  the  subject  of  the  gift  was  money, 
unaccompanied  with  any  declaration  amounting  to  a  trust. 
There  money  was  kept  in  a  lower  or  false  bottom  of  a  trunk 
to  which  the  husband  had  access  at  all  times,  and  to  which 
he  often  went  without  the  presence  of  his  wife.  The  money 
continued  just  as  much  within  his  actual  dominion  as  if  it 
had  been  kept  by  him  in  another  place.  There  was  no  evi- 
dence of  actual  delivery  or  passing  over  of  the  money,  as  the 
gift  was  inferred  from  the  declarations  of  the  husband  that 
the  money  was  his  wife's,  his  keeping  it  in  the  lower  division 
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of  the  truDk,  apart  horn  his  other  money,  his  adding  to  it 
from  time  to  time,  and  taking  none  away,  and  his  wife's  car- 
Tying  the  keys.  There  was  no  formal  delivery,  no  counting 
of  the  money,  no  specific  sum  stated  by  him, — indeed,  the  sum 
was  not  known,  except  as  a  probable  or  supposed  amount, — so 
that  the  case  in  fact  rested  directly  on  the  declarations  aS  the 
husband,  and  the  setting  aside  that  much  money  apart  from 
his  own;  while  his  actual  access  and  control  oyer  it^  and  the 
legal  unity  of  person,  made  the  possession  as  much  his  own  as 
his  wife's.     On  this  point,  see  Larkin  v.  Afutttn,  49  Pa.  Si.  34. 

Now,  in  the  case  before  us,  there  was*  a  most  distmct  setting 
apart  to*  the  wife  of  a  specific  sum,  stated  to  his  wife  as  actu- 
ally d(me,  or  ^^  added,"  as  he  expressed  it,  declared  expressly 
to  his  book-keeper,  its  receipt  solemnly  acknowledged  by 
written  entry  in  his  book,  mingled  mth  her  undoubted  funds 
in  the  account,  and  increased  by  accumulated  interest  on  the 
total  sum,  the  whole  constituting  an  acknowledged  gift  and 
a  superadded  trust  Flower^g  Case^  Noy,  67,  is  also  authoRty 
for  dispensing  with  a  mere  formality  where  the  intent  of  the 
party  is  clearly  executed.  Thus  a  nephew  returned  to  his 
uncle  one  hundred  pounds,  in  a  bag,  which  he  had  borrowed, 
and  laid  it  on  the  table  before  him.  The  uncle  said:  ''  I  will 
not  have  it;  take  it,  you,  and  carry  it  home  with  you."  This 
was  held  to  be  a  good  gift  by  parol,  and  consequently  a  good 
payment  of  the  debt.  It  is  evidently  founded  on  the  maxim 
stated  in  Noy,  page  91:  "The  intent  of  the  party  shall  be 
taken  according  to  law."  Without  a  payment  of  the  debt,  the 
gift  would  be  fruitless.  Here  the  husband  treated  the  money 
as  passed  between  him  and  his  wife,  as  the  uncle  did  the  bag 
of  money,  and  as  Herr  did  the  money  in  the  trunk,  though  in 
fact  it  had  not  formally  passed;  and  he  then  declared  a  trust 
of  it  by  entering  it  on  his  book  to  his  wife's  credit  In  an  ac- 
count of  other  moneys  he  had  of  hers.  Thenceforth  it  became 
a  trust,  and  must  be  so  treated.  It  is  this  trust  which  these 
volunteers  must  disprove,  and  not  the  want  of  a  mere  formality 
dispensed  with  by  the  parties  in  its  origin.  Herein  is  the  dis- 
tinction overlooked  by  the  learned  auditor  whose  report  the 
court  confirmed.  It  is  not  the  case  of  a  promise,  or  a  chose 
in  action,  but  of  an  acknowledged  receipt  and  a  trust. 

It  is  admitted  that  a  bond  or  specialty  given,  which  is  but 
a  chose  in  action,  would  be  recoverable,  a  consideration  being 
imported  by  the  seaL  And  yet  what  is  this  but  a  difierenoe 
in  form,  a  merest  shadow,  a  thing  made  by  the  flourish  of  a 
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pen,  where  a  consideration  is  often  actually  wanting?  Why,, 
in  Bach  a  clear  case  as  this,  shall  not  the  transaction  follow 
the  form  of  the  instrument  which  denotes  an  act  done,  not  a 
contract  to  do  it?  The  intention  to  be  bound  for  the  receipt 
and  care  of  the  money  is  not  less  evident  than  if  the  instru- 
ment were  a  bond.  That  a  trust  differs  essentially  from  a 
contract,  and  will  be  enforced  when  the  latter  cannot,  is  estab- 
lished by  authority:  Jones  v.  Lock^  L.  R.  1  Ch.  25;  Ex  parte. 
Py«,  18  Ves.  140;  Vance  v.  Vance^  1  Beav.  605. 

We  are  of  opinion,  therefore,  that  the  court  below  erred  in 
confirming  the  report  of  the  auditor  rejecting  the  claim  of 
Mrs.  Crawford  to  the  sum  of  three  thousand  dollars,  and  its 
interest  credited  on  the  book  of  the  decedent. 

The  decree  Of  the  orphans'  court  to  this  extent  is  reversed,, 
and  the  record  ordered  to  be  remitted,  with  instruction  to 
allow  to  the  appellant  the  said  sum  and  interest,  and  to  cor- 
rect the  distribution  accordingly;  and  the  costs  are  ordered  to 
be  paid  out  of  the  estate. 

1>EiJTSRT  ov  Qorr  n  Essshtial  to  m  Dmivskt:  MeWUtk  ▼.  Van 
Vaeter,  72  Am.  Dae.  127,  and  note  137;  AlUn  ▼.  (kwam,  SO  Id.  81&  M«r» 
inientioa  wiU  bo  onATailiiig  without  doliToiy:  Pedk  f.  Brummagfm,  S9  Id» 
105. 

Tkebsst  Gut  fob  Pbxseht  Pubfosi  unonnts  to  an  ezecnted  tmat  for 
tnch  purpooe:  C%  qf  PhUadeiphia  ▼.  OtrardT^  ffeh%  84  Am.  Deo.  470. 

Wheh  DnKHHnrmo  Aor  RniAnrs  nv  Fxnu,  the  intention  doea  not  az»> 
cute  the  gift:  TnmghU  BwMt,  75  Pa.  St  118;  dtmg  tho  prndpal  oaaa. 

Tbvbt  MUST  HATS  ConiBauLTioir  to  aq^poct  its  TrmglC*  MMt^  75  Fa» 
St  l\%  iatia%  tho  jrindpal  oMa. 


Johnson  v.  B&ukbb. 

[61  PaimaTLTAinA  STAxa.  sti] 

Wbjui  Ih jubt  HAFrxNs  TO  SxBYAirr  in  the  ooniio  of  hk  anoplcorinan:^  th* 

master  is  liable  if  it  was  oooasionod  hf  his  negligenoe. 
I#  Ikjubt  to  SsBTAirr  n  Rsbult  of  Hazabdous  EMPLOTimrr,  without 

fknlt  on  the  part  of  tho  raaater,  he  ia  not  liablo;  but  if  hia  negUgeuoa 

waa  the  dareot  and  pmrimato  caoaa  of  the  injury,  he  ia  liaUe,  whothar 

the  employment  waa  haaardooa  or  not. 
Whbn  Sbbvamt's  MiaooMDUCT  CoNTBiBUTia  to  hiB  injury,  or  when  it  ariaea 

from  the  omiaaion  of  a  duty  defined  or  prescribed  by  law,  negligence  ia 

a  question  of  Urar,  and  ncrt  of  fact  for  the  jury. 
NaouoiUKS  IS  QsMBBAUiT  QmsnoN  of  Facv  fob  Jvbt.    Thii  ii  alwayu 

ao  iriMQ  than  ia  any  doubt  aa  to  the  faota,  or  the  inf anncaa  to  be  diawa 

from  them. 
Warn  Faoib  Pbbxiit  Glbab  Casb  of  Kbquoxroi*  it  is  a  quaatlon  of  law. 
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The  opinion  states  the  facts. 
T.  K.  Fifdetietj  for  the  plaintiffs  in  error. 
W.  L.  Hir9t^  for  the  defendant  in  error. 

By  Court,  Williams,  J.  This  was  an  action  broaght,  under 
the  statute,  by  the  parents  of  a  minor  son,  to  recover  damages 
for  his  death,  alleged  to  have  been  occasioned  by  the  negli- 
gence of  the  defendant.  The  judge  before  whom  the  cause 
was  tried  ordered  a  judgment  of  nonsuit  to  be  entered,  and 
the  court  in  bank  refused  to  set  it  aside.  As  no  opinion  was 
delivered  in  the  case,  we  are  left  to  conjecture  the  ground  on 
which  the  nonsuit  was  sustained.  But  it  must  have  been 
either  because,  in  the  opinion  of  the  court,  the  defendant  was 
not  shown  to  have  been  guilty  of  any  negligence,  or  if  he  was, 
that  the  minor's  own  negligence  contributed  to  his  death. 
Can  the  judgment  of  nonsuit,  then,  be  sustained  on  either  of 
these  grounds? 

It  is  well  settled  that  where  an  injury  happdns  to  a  servant 
in  the  course  of  his  employment,  the  master  is  responsible  if 
it  was  occasioned  by  his  negligence.  If  it  was  the  result  of 
the  hazardous  nature  of  the  employment,  without  any  fault  on 
the  part  of  the  master,  he  is  not  liable;  but  if  his  negligence 
was  the  direct  and  proximate  cause  of  the  injury,  he  is  re- 
sponsible, whether  the  employment  was  hazardous  or  not. 
These  principles  are  so  plain  and  familiar  that  they  require 
no  argument  or  authority  for  their  support.  Was  there,  then^ 
any  evidence  tending  to  show  that  the  defendant  was  guilty 
of  negligence?  The  plaintiff's  son,- a  lad  of  about  fourteen 
years  of  age,  was  employed  by  the  defendant  in  his  carding 
and  spinning  room  in  the  fourth  story  of  the  building  where 
he  carried  on  the  business  of  manufacturing  woolen  goods. 
He  was  working  with  the  stripper  at  one  of  the  cards,  and 
while  carrying  an  armful  of  waste  from  the  carding-machine 
into  the  waste-room,  he  fell  through  an  open  trap-door  or 
hatchway,  a  distance  of  sixty  feet,  to  the  bottom  of  the  build- 
ing, and  was  killed.  The  hatchway  was  in  the  carding  and 
spinning  room,  immediately  in  front,  and  within  six  inches  of 
the  doorway  leading  to  the  waste-room.  It  was  about  five 
feet  square,  and  in  going  in  and  out  of  the  room  the  employees 
had  to  pass  over  it,  —  there  was  no  other  passage.  There  was 
no  railing  or  protection  of  any  kind  around  the  hatchway,  the 
trap-doors  of  which  were  ordinarily  kept  closed,  on  a  level 
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with  the  floor,  except  when  it  was  in  use.  All  the  witnesses 
describe  it  as  dangerous,  and  from  its  location,  size,  and  prox- 
imity to  the  door,  it  could  not  have  been  otherwise.  Was  it 
not,  then,  the  duty  of  the  defendant  to  have  had  a  railing  or 
other  protection  around  it?  and  was  he  guilty  of  no  negli- 
gence in  permitting  it  to  remain  open, —  without  any  notice  or 
warning,  —  to  the  hazard  of  the  lives  and  limbs  of  his  em- 
ployees? Had  the  court  a  right  to  assume  that  he  was  under 
no  obligation  to  put  any  guard  or  barrier  around  it,  or  to  give 
any  notice  or  warning  when  it  was  open  for  use?  If  the  de- 
fendant was  not  absolutely  bound  to  put  up  a  railing  around 
the  hatchway,  was  it  not  his  duty  to  have  a  watchman 
stationed  there  to  guard  it  whenever  it  was  open,  and  give 
notice  of  the  danger?  And  was  it  not  negligence  to  intrust 
the  duty  of  opening  and  using  it  to  a  lad  of  so  little  experience 
and  discretion  as  the  picker-boy?  No  attempt  was  made  on 
the  argument  to  show  that  the  defendant  was  under  no  obli- 
gation to  guard  the  hatchway,  nor  was  it  alleged  that  the 
death  of  the  minor  was  not  occasioned  in  part  by  his  negli- 
gence. If  the  nonsuit  was  granted  on  the  ground  that  there 
was  no  evidence  of  negligence  on  the  part  of  the  defendant,  it 
was  clearly  erroneous.  Was  there,  then,  such  evidence  of 
negligence  on  the  part  of  the  deceased  as  to  justify  the  court 
in  withdrawing  the  case  from  the  jury,  and  determining  the 
question  as  a  matter  of  law?  If  it  had  been  shown  that  his 
death  resulted  from  the  hazardous  nature  of  his  employment, 
then  the  court  would  have  been  justified  in  withholding  the 
case  from  the  jury;  but  it  is  not  pretended  that  this  was  the 
cause  of  his  death.  He  was  not  working  at  the  hatchway  at 
the  time  of  the  accident.  If  he  had  been  lowering  the  waste, 
and  by  some  mishap  had  fallen  through  the  hatchway,  then 
his  death  might  be  regaMed  as  an  accident,  or  result  of  the 
dangerous  character  of  the  business  in  which  he  was  engaged, 
and  as  one  of  the  risks  which  he  or  his  parents  assumed  when 
he  entered  into  the  service  of  the  defendant. 

Again:  if  it  had  been  shown  that  his  misconduct  contrib- 
uted to  his  death,  or  that  it  arose  from  the  omission  of  a  duty 
defined  or  prescribed  by  law,  then  there  would  have  been  no 
question  for  the  jury.  But  the  evidence  did  not  show  that  he 
was  guilty  of  the  omission  of  any  defined  duty,  or  of  any  mis- 
conduct whatever.  On  the  contrary,  he  was  in  the  discharge 
of  his  duty,  and  just  where  that  required  him  to  be,  at  the 
time  he  was  killed.    If  there  was  anything  in  his  conduct  to 
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prevent  a  reoovery,  it  miuit  hare  been  ne^genoe.  This  was 
bis  only  fault,  and  negligenoe  is  ordinarily  a  qnestion  Cor  the 
jory.  It  16  always  a  question  for  tlieir  determination  when 
there  is  any  doubt  as  to  the  ftu^ts,  or  the  in^Brenoes  to  be 
drawn  from  them.  But  the  endenee  may  show  a  ease  of  such 
clear  negligence  arising  from  obviouts  disregard  of  duty  and 
safety,  as  to  make  it  incumbent  on  the  court  to  determine 
it  as  a  question  of  law:  PiUAurg  and  C<mndl99iUe  Railroad 
Company  ▼.  MeClurg,  66  Pa.  8t  294.  Was  this,  then,  such 
a  case?  It  was  if,  as  suggested  on  the  argument,  the  de- 
ceased, in. the  broad  daylight  of  a  summer  afternoon,  with 
his  eyes  open,  deliberately  walked  into  an  open  hatch,  and 
fell.  But  this  leaves  oat  of  view,  and  wholly  ignores,  all  the 
surrounding  and  attendant  circumstances.  It  is  true  that 
the  accident  occurred  in  the  broad  daylight  of  a  summer 
afternoon,  but  there  is  nothing  to  warrant  the  inference  that 
the  deceased  saw  the  open  hatchway.  It  is  evident  tiiat  he 
did  not  see  it;  and  the  only  question  is,  whether  bis  fidlure  to 
observe  it  arose  from  negligence  or  carelessness.  What,  then, 
are  the  facts  as  shown  by  the  evidence?  The  card  behind 
which  he  worked  was  about  twelve  feet  from  the  hatchway. 
The  wool-box  at  the  side  of  the  room  was  sev^n  feet  high  at 
the  back  and  three  at  the  front,  and  extended  from  the  hatch 
to  within  two  feet  of  the  card.  When  the  boy  was  at  work,  it 
was  impossible  for  him  to  see  the  hatch, —  he  could  see  it  only 
when  he  came  around  the  corner  of  the  wool-box.  According 
to  the  testimony  of  the  stripper  with  whom  he  worked:  **  He 
had  swept  around  the  card,  and  gathered  up  an  armful  of 
waste;  he  took  it  across  the  trap-door  into  the  waste-room; 
came  back  for  more;  gathered  up  another  armful  and  started 
off  for  the  waste-room,  and  fell  down  the  trap;  when  he 
crossed  the  trap  and  came  baek,  it  was  as  speedily  done  as 
he  could  walk  back  and  pick  up  the  armfbl  of  waste;  scarcely 
DO  time  elapsed  from  the  time  he  crossed  the  trap-door  until 
be  fell."  While  he  was  gathering  up  the  last  armfiil  of  waste, 
the  picker-boy  opened  the  hatchway.  He  says:  '* The  acci- 
dent happened  about  half-past  five  o^clock  in  the  afternoon;  I 
was  tying  up  waste  to  take  downstairs — down  the  hatchway; 
Johnson  brought  an  armful  of  the  waste  to  the  waste  room;  he 
went  back  to  take  another,  and  then  he  fell.  I  wae  in  the 
picker-room  when  he  fell;  I  had  opened  the  west  door  of  the 
hatchway;  the  east  door  was  down;  I  had  drawn  a  bag  of 
waste  and  left  it  in  the  door,  and  went  back  for  anottier;  it 
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was  then  he  fell;  I  gave  no  notioo  that  I  had  opened  the  trap- 
door; there  was  no  one  helping  me  to  lower  the  waste;  on 
other  occasions  there  was  always  some  one  helping  me;  .... 
the  trap-door  is  the  same  in  all  the  stories;  ....  the  business 
could  not  be  carried  on  without  the  hatchway;  there  was  no 
particular  time  fixed  for  lowering  the  waste  down  the  hatch- 
way; I  always  did  it  between  fire  and  six  o'clo^;  sometimes 
at  five  o'clock,  sometimes  at  half-past  five  o'clock,  and  some- 
times later,  just  as  I  had  the  time."  All  the  machinery  was 
in  operation^  except  the  card  at  which  the  deceased  worked. 

Was  this,  then,  such  a  clear  /case  of  negligence  as  to  justify 
the  court  in  declaring  it  such  as  a  matter  of  law?  Was  negli- 
gence the  only  and  necessary  inference  from  the  facts?  If  no 
other  possible  inference  can  be  drawn  from  them,  it  was  the 
duty  of  the  court  to  declare,  as  a  matter  of  law,  that  the  de- 
ceased was  guilty  of  negligence.  But  if  any  other  inference 
could  be  drawn  from  them,  depending  on  the  view  which 
might  be  taken  of  them,  then  the  evidence  ought  to  have  been 
submitted  to  the  jury.  The  deceased,  as  we  have  seen,  imme- 
diately before  the  accident,  had  passed  over  the  trap-doors, 
when  they  were  closed,  in  safety.  Had  he  any  reason  for  sup- 
posing that  they  had  been  opened  while  he  was  gathering  up 
an  armlul  of  wfl«le?  And  if  not,  was  it  negligence  on  his  part 
if  ho  did  notttop  and  look  before  he  came  to  the  hatchway? 
Would  he  readily  have  seen  the  open  hatchway  with  an  arm- 
ful of  waste?  Would  it  not  depend  upon  the  bulk  and  the 
manner  in  which  he  was  carrying  it?  Might  it  not  have  been 
so  held  that  the  open  trap-door  did  not  come  within  the  line 
of  his  vision?  And  if  so,  was  there  any  negligence  in  his  not 
seeing  that  it  was  open?  If  these,  and  other  questions  which 
might  be  asked,  are  susceptible  of  more  than  one  answer,  ac- 
cording to  the  view  taken  of  tiie  facts,  then  the  case  ought  to 
have  been  submitted  to  the  jury.  Whenever  there  is  any 
doubt  as  to  the  iftcts,  it  is  the  province  of  the  jury  to  deter- 
mine, oot  only  what  they  are,  bat  what  are  the  proper  infer- 
ences to  be  drawn  from  them.  Withoat  intending  to  intimate 
what  the  finding  of  the  jury  should  be,  we  are  clearly  of  the 
optnioa  that  the  «oart  erred  in  withholding  the  eaas  finm  them, 
and  ordoriiig  a  judgoaent  of  nonsuit. 

Judgment  raveried,  and  a  procedemdo  awanied. 


Luaurr  m  Umnm  to  StsrAtrr  vea  Kscauniios:  Note  to  Jfurray  v. 
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Wmfts  EviDBNCB  a  Oovruomio,  QvBflmoM  ov  NiouDsms  ii  f or  tlia 
jury:  LouinUU  etc  R.  R,  Co.  v.  CofiSiw,  87  Am.  Dee.  486^  nofee  482;  guMwowv. 
J^eur  B&Hford  tie,  Co.,  93  Id.  99,  note  106. 

Whsn  Facts  are  Clbab  and  Sahsfacio&t,  qnestion  of  negligence  u  eoe 
of  law:  PenMjflvania  R.  R.  Co.  ▼.  Ogkr,  78  Am.  Dec.  322;  Todd  ▼.  Old  Cokmjf 
€tc  R.  R.  Co.,  80  Id.  53. 

As  GxKXBAL  KuLB,  QUESTION  ov  Neguobnce  mut  be  sabmittod  to  the 
jury,  and  it  should  be,  where  there  is  any  snbstantial  doubt  as  to  the  faeti, 
or  as  to  the  inferences  to  be  drawn  from  tiiem:  CVtisey  v.  Heatomilie  etc  R,  R^ 
Co.,  75  Pa.  St.  86;  Cfoahoon  ▼.  SmUh,  92  Id.  438;  McKee  ▼.  Bidwell,  74  Id.  223, 
all  citing  the  principal  case. 

Neolioence  is  QuEsnoN  iob  Jubt,  when  the  measure  of  daty  is  ordinary 
and  reasonable  care,  or  when  the  degne  of  care  shifts  with  circnmstanoes; 
but  when  the  measure  of  duty  is  defined  by  law,  and  is  the  same  under  all 
events,  its  omission  is  negligence,  to  be  declared  by  the  oout;  or  where  there 
is  such  disregard  of  duty  as  amounts  to  misconduct^  the  ooort  may  declare  it 
negligence:  West  ChuUr  eic  R.  R.  Co.  r.  McShoee^  67  Fft.  St.  316^  citing  the 
principal 
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Note  is  Materially  Altered,  and  n  theiuoobi  not  AnMiHWimi  in  an 
action  against  the  indorser,  where  the  evidence  already  showed  that  the 
treasurer  of  a  corporation  drew  the  note  in  blank,  obtained  the  indone- 
ment  of  the  president  thereon  with  the  afliz  "Presto"  he  refusing  to  in- 
dorse it  as  an  individual,  filled  up  the  note  with  the  president's  name  as 
payee,  and  the  amount,  erased  the  word  "  Pres't "  from  the  indorsement, 
and  then  gave  it  to  the  holders,  who  took  it  for  a  precedent  debt  due 
them  from  the  corporation,  and  with  knowledge  that  the  indorser  was 
president  thereof. 

Note  is  Tuat  or  Corporation,  and  not  ov  iHDiviDcrAL,  where  it  was 
made  by  one  who  was  the  treasnrer  of  the  corporation  to  the  <nder  of 
the  payee,  personally,  without  any  designation  of  the  corporation  of 
which  he  was  president,  but  was  indorsed  by  him  with  the  affix  "Pna't," 
if  the  holders,  who  took  it  thus  indorsed,  knew  that  the  indorser  was 
the  president,  although,  it  seems,  the  indorser  would  have  been  indi* 
vidually  liable  if  the  holders  were  strangers  to  this  imoL 

Foreign  attachment.  The  plaintiffs,  Sharpe,  Weiss,  A  Ca, 
had  declared  against  the  defendant,  O.  J.  Bellis,  as  indorser  of 
a  certain  note  drawn  to  his  order  bj  one  O.  8.  Burroughs.  The 
plaintiffs  gave  in  evidence  the  deposition  of  one  Martindale, 
from  which  it  appeared  that  Martindale,  who  was  a  stock- 
holder and  salesman  of  the  Port  Richmond  Pottery  Company, 
had  purchased  coal,  which  was  the  consideration  of  the  note 
in  question,  from  the  plaintiffs.  The  plaintiffs  had  asked  pay- 
ment for  the  coal,  and  Martindale  and  Burroughs,  the  treat- 
orer  of  the  company,  endeavored  to  get  the  plaintiffs  to  takt 
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llie  company's  netc  therefor.  This  the  plaintiffs  declined  to 
do,  but  agreed  to  take  the  individual  note  of  Bellis,  the  presi- 
dent of  the  company.  Bellis,  when  applied  to  by  Burroughs 
to  give  his  individual  note,  positively  refused  to  do  so,  but 
Agreed  to  indorse  the  note  as  president,  and  wrote  on  the  back 
of  a  blank  note  ^'Q.  S.  Bellis,  Pres't."  Burroughs  took  the 
note,  filled  it  up  with  Bellis's  name  as  payee,  and  with  the 
amount,  and  scratched  off  the  wqrd  '^Pres't"  from  the  indorse- 
ment with  a  penknife,  without  authority  from  Bellis,  and  Mar- 
tindale  then  delivered  the  note  to  the  plaintiffs.  Newton,  the 
plaintiffs'  general  agent,  testified  that  the  plaintiffs  did  not 
know  of  the  erasure  until  after  the  note  had  been  protested. 
The  coal  was  charged  to  the  company,  and  the  receipt  given 
was  "by  note  when  paid."  The  plaintiffs  then  offered  the 
note,  which  was  as  follows,  in  evidence:  — 

** $2,039.06.  Philadelphia,  Pa.,  March  19,  1867. 

"Sixty  days  after  date,  I  promise  to  pay  to  the  order  of 
O.  S.  Bellis,  two  thousand  and  thirty-nine  and  six  one-hun- 
dredths  dollars,  at  the  Kensington  National  Bank,  Phila.,  Pa. 
Value  received. 

(Signed)  "G.  S.  Burroughs,  Treasurer. 

Indorsed:  "G.  S.  Bellis." 

The  court  rejected  the  evidence,  and  ordered  a  nonsuit.  The 
plaintiffs  assigned  error. 

A.  Hart  and  F.  B.  OoweUy  for  the  plaintiffs  in  error. 
S.  Dickson^  for  the  defendant  in  error. 

By  Court,  Thompson,  C.  J.  If  Sharpe,  Weiss,  &  Co.  had 
been  entire  strangers  to  the  defendant,  Bellis,  and  to  the  fact  of 
his  connection  with  the  Port  Richmond  Pottery  Company,  as 
president,  it  could  hardly  be  contended,  we  think,  that  the 
abbreviation  "  Pres't,"  after  his  name,  could,  in  the  absence 
of  anything  on  the  face  of  the  note  to  indicate  his  possession 
of  it  in  a  representative  character,  be  regarded  as  a  restrictive 
indorsement. 

The  promise  contained  in  it  to  him  as  payee  was  personal, 
and  there  was  no  designation  of  a  company  of  which  he  was 
president,  to  which  the  afiSx  to  his  name  would  apply.  No 
o^ompany  was  disclosed  as  the  principal  intended  to  be  bound. 
In  such  a  case,  the  rule  seems  to  be  well  settled  that  when  an 
agent  does  not  mean  to  be  personally  bound  by  a  writing,  he 
must  disclose  the  name  of  a  principal  whom  he  intends  to 
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bind:  1  Parsons  on  Contracts,  95;  1  Am.  Lead.  Gaa  602,  in 
note;  De  WUi  v.  WaUoriy  6  N.  Y.  671;  Spencw  v.  Fidd,  1(> 
Wend.  87.  There  can  be  no  difference  in  principle  between 
simply  adding  the  word  *'  agent "  when  no  principal  is  dis- 
closed, and  the  word  "  Pres't "  when  no  corporatioQ  or  com- 
pany is  discloBed. 

On  this  note  so  indorsed,  without  extrinsic  proof  of  knowl* 
edge  on  part  of  the  plainttflEs,  this  indoreement,  we  think, 
would  have  imported  a  legal,  personal  obligation,  and  in  this 
aspect  the  erasure  of  the  affix  would  be  an  immaterial  altera* 
tion,  which  it  is  the  rule  now  to  hold  as  not  afifecting  the  instru- 
ment: Ta89ey  v.  Churchy  4  Watts  &  S.  346  [39  Am.  Dec.  65], 
and  subsequent  cases,  not  important  to  cite. 

If,  however,  the  plaintiffs  did  not  know  the  official  relation 
of  the  defendant  to  the  company,  the  erasure  was  material. 
It  changed  the  nature  of  the  defendant's  obligation  fixim  an 
official  representative  act  to  a  personal  undertaking.  It  waa 
then  not  admissible  in  evidence,  provided  that  fact  sufficiently 
appeared  before  its  offer;  that  it  did  in  the  proof  made  by  the 
plaintiffs  is  clear  beyond  controversy.  The  claim  for  which  the 
note  was  given  was  for  coal  sold  to  the  company  by  the  plain- 
tiffs. They  applied  to  the  company  for  payment  and  the  treas- 
urer, Burroughs,  and  the  witness,  Martindale,  a  stockholder  and 
salesman  of  the  company,  endeavored  to  get  the  plaintiffs  to 
agree  to  take  a  company  note  for  their  debt.  This  they  declined, 
but  agreed  to  take  Mr.  Bellis's  note.  Mr.  Bellis,  when  applied 
to  by  the  treasurer  of  his  company  to  give  his  individual  note  for 
the  demand,  positively  refused,  but  indorsed  a  blank  note,  sign- 
ing as  president.  This,  Burroughs  filled  up  with  his  name  as 
payee,  and  erased  very  skillfully  the  word  "  PresH  "  fixnn  his 
signature  as  indorser,  and  passed  the  note  over  to  the  plaintiffs; 
thus  committing  a  gross  fraud  on  him,  as  well  as  practicing 
a  great  deception  on  the  plaintiffs.  No  other  inference  could 
arise  from  the  testimony  than  ttiat  the  plaintiffii  knew  that 
Bellis  was  the  president  of  the  pottery  company  at  the  time 
they  received  his  note.  They  were  the  creditors  of  his  com- 
pany, and  had  presented  their  claim  againet  the  company,  and 
pressed  it  for  payment.  This  was  the  proof.  The  erasure  waa 
also  clearly  proved  by  the  plaintiflb  before  the  note  was  offered. 
They  then  stood  in  the  position  of  a  party  offi&ring  in  evidence 
a  note  with  a  material  alteration  fraudulently  made  and 
proved,  without  being  holders  for  value,  the  note  having  been 
given  for  a  precedent  debt,  and  without  the  surrender  of  any 
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secarity  and  upon  a  receipt  given  on  the  claim  "  by  note  when 
paid."  The  note  was  therefore  not  admiesible  on  the  ground 
of  the  fraudulent  alteration.  Nor  would  it  have  sustained 
the  plaintiffs'  narr.^  taking  it  as  it  was  indorsed;  for  if  the 
plaintiffs  knew,  as  we  have  shown  they  must  have  known, 
that  he  was  the  president  of  the  pottery  company,  when  he 
indorsed  as  president,  then  it  was  the  note  of  the  company, 
and  not  his  individual  note;  and  as  the  company  was  not  sued, 
it  was  not  evidence  in  the  case  on  trial.  In  both  views  the 
note,  under  the  plaintiffs'  proof,  was  inadmissible,  and  the 
learned  judge  committed  no  error  in  rejecting  it.  As  there 
was  no  other  ground  of  recovery  against  the  defendant,  the 
nonsuit  was  properly  ordered. 
Judgment  affirmed.  

Altkratiom  of  Nbqchabls  IxaxBUiaiiT,  wbem  Matkbul:  8m  Reed  ▼. 
Boark^  65  Am.  Pec.  127,  and  note;  Miller  ▼.  Meed,  67  Id.  459;  WkUe  v,  Haee^ 
70  Id.  54S;  Holland  v.  Hatch,  71  Id.  363;  Stwrgte  ▼.  Wmiame,  75  Id.  473| 
Fofff  V.  Smith,  79  Id.  752;  Struthera  ▼.  Kendall,  80  Id.  610;  BrowneU  ▼.  Win- 
me,  86  Id.  314;  HalVi  Adm*x  v.  McHenry,  87  Id.  451;  CoTwmomoealiK  ▼.  Bmi- 
grant  etc,  Samnge  Bank,  93  Id.  126;  Bridgte  v.  Winter;  97  Id.  443. 

Matxbial  AunBATXQN  07  NaooTiABLB  Instbuuxnt  Avoids  It:  Reed  ▼. 
Roarh,  65  Am.  Deo.  127,  and  note;  MUler  ▼.  Reed,  67  Id.  459;  Whiie  y.  Hon, 
70  Id.  548;  Holland  v.  Hatch,  71  Id.  363;  note  to  Ames  ▼.  CoOmm,  71  Id.  724; 
Trigg  v.  Tayln',  72  Id.  263;  Stwrgee  v.  Wimama,  75  Id.  473;  WWiofmeim  v. 
SmUh,  78  Id.  478;  Fay  v.  SmUh,  79  Id.  752;  Vogle  ▼.  jR^iper,  85  Id.  298; 
Brawnell  v.  Winnie,  86  Id.  314;  HalTa  Adm'x  ▼.  McHenry,  87  Id.  451;  Lewia 
V.  Sehenck,  90  Id.  631;  Belknap  v.  National  Bank,  97  Id.  105. 

Nbootiabls  Papkr  Exxoutbd,  Indobsbd,  kto.,  bt  "Aobht,''  "  Oashibr,** 
''PaBsmMNT,"  ''Trustee,"  eto.,  Effsct  of:  See  Joknaonv.  CatUn,  62  Am. 
Dec.  622,  and  note;  Pierce  v.  Rohie,  63  Id.  614;  Traynham  ▼.  Jaekaon,  65  Id. 
152;  Bank  of  Britiah  North  America  ▼.  Hooper,  66  Id.  390;  note  to  Baatem 
R,  R.  V.  Benedict,  66  Id.  389;  C<mner  ▼.  Clark,  73  Id.  529,  and  note;  Williama 
V.  RobUna,  77  Id.  396;  Slawaon  ▼.  Lonng,  81  Id.  750;  Hall  t.  OrandaU,  89  Id. 
64;  Bidiford  v,  Fkrat  National  Bank,  89  Id.  436;  ColUna  v,  Budseye  Staie  Ina. 
Co.,  93  Id.  612;  Peaet  ▼.  Peaae,  95  Id.  225. 
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[81  PiMNSTLyAinA  State,  107.] 

GOHTRAOT  IB  OXHEBALLT   LaW  OF  TaANSAOnOR  IN  WhICH  It  EzI8I%  and 

ifl  not  to  be  affected  by  anything  bat  its  terms,  yet  in  many  cases  its  ex- 
ecution may  be  curtailed  by  usage  or  custom. 

GbVKBAL   BXTXtE  IB,  THAT  OUSTOM  MAT  NOT  BE    HXABB  TO   AfFBOT    TeBMB 

OF  STATiran;  nor  a  contract^  to  the  extent  of  enlarging  or  abridging  the 
foroe  of  it,  yet  it  may  interpret  either. 
In  Aonov  ON  Poxjor  of  Life  Inbtt&anob^  It  is  Ookpxtint  fob  Plain- 
TIFV  TO  Pnova  a  custom  among  life  insurance  companies  to  alloir  thirty 


622  Helme  v.  Philadelphia  Life  Ins.  Co.        [Penik 

days'  grace  for  payment  of  premiama  dne,  if  the  insured  is  in  osnal 
health,  even  where  a  claose  of  forfeitnre  for  non-payment  on  the  day  ex- 
ists. 

Whxrb  Pbactigb  ov  Insubanci  Ck>icPAinr  I8  to  Giyb  Nones  of  Aocrq- 
nro  PRsmoMS,  and  fails  to  do  so  on  the  occasion  for  which  a  policy 
was  forfeited,  or  so  deals  with  the  insnred  as  to  indnce  a  belief  that  the 
dense  of  forfeiture  will  not  be  insisted  on,  etc,  thus  putting  the  insoied 
off  his  guard,  the  company  cannot  take  advantage  of  the  default  whieb 
it  encouraged. 

It  is  hot  to  bs  Doubted  that  Insubancb  GoMPAinr  hat  Waiyx  defee- 
live  compliance  with  the  rules  of  insurance. 

PoKFBiTUBES  ARB  Odious  ih  Law,  AMD  ASE  Ektobcbd  ohlt  where  there 
is  the  clearest  evidence  that  that  was  what  was  meant  by  the  stipul*- 
tions  of  the  parties.  There  must  be  no  cast  of  management  or  tridLery 
to  entrap  a  party  into  a  forfeiture. 

Action  of  assumpsit  to  recover  premiums  paid  od  a  life  in- 
surance policy,  on  the  ground  that  the  policy  had  been  wrong- 
fully forfeited.  The  declaration  averred  a  waiver  of  the  clause 
of  forfeiture,  and  alleged  as  the  breach  the  refusal  to  receive 
premiums,  and  declaring  the  policy  forfeited.  The  clause  of 
forfeiture  provided  in  substance  that  in  case  of  non-payment 
of  prem'ums  at  the  day,  the  policy  should  cease  and  de- 
termine, and  all  previous  payments  should  be  forfeited  to  the 
company.  On  the  trial,  the  plaintiff  offered  to  prove  a  custom 
among  insurance  companies  to  receive  premiums,  if  tendered 
at  any  time  within  thirty  days  after  they  fell  due,  provided 
the  insured  was  in  usual  health,  and  that  such  was  the  custom 
among  companies  issuing  policies  stipulating  that  non-pay- 
ment of  premiums  at  the  day  should  work  a  forfeiture.  The 
offer  was  rejected,  and  the  court  directed  a  nonsuit.  The 
plaintiff  assigned  error. 

K  P.  White  and  0,  H,  Earle^  for  the  plaintiff  in  error. 

C.  Gibbons,  for  the  defendant  in  error. 

By  Court,  Thompson,  C.  J.  The  plaintiff  below  offered  od 
the  trial  to  prove  a  custom  among  life  insurance  companies  to 
allow  thirty  days'  grace  for  payment  of  premiums  due,  even 
where  a  clause  of  forfeiture  for  non-payment  on  the  day  ex- 
ists. The  rejection  of  the  offer  by  the  court  forms  the  first  bill 
of  exceptions  and  assignment  error  to  be  considered  in  this 
case. 

It  might  have  been  a  difficult  thing  to  prove  such  a  custom, 
but  that  was  not  a  good  ground  on  which  to  refuse  the  offer. 
It  was  the  plaintiff's  right  to  prove  it  if  she  could;  and  we  are 
to  take  it,  for  the  purposes  of  this  investigation,  that  she  oould 
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have  proved  it.  Would  it  have  been  efficient  proof  for  any 
purpose,  had  it  been  admitted?  We  think  it  would,  although 
generally  a  contract  is  the  law  of  the  transaction  in  which  it 
exists,  and  is  not  to  be  affected  by  anything  but  its  terms; 
that  is  to  say,  it  cannot  be  abridged  or  enlarged  in  itself  by 
anything  else;  yet  there  are  many  cases  in  which  its  execu- 
tion is  materially  curtailed  by  usage  or  custom.  A  familiar 
instance  are  days  of  grace  on  commercial  paper.  By  a  cus- 
tom, grown  into  law,  it  is  not  due  until  the  expiration  of  three 
days  after  it  purports  to  be;  or  rather,  the  remedy  is  sus- 
pended against  parties  for  that  period.  So  in  agriculture; 
although  the  lease  may  fix  the  duration  of  the  term,  and 
when  it  is  to  end,  yet  the  tenant,  by  custom,  has  rights  in  the 
premises  after  it  is  ended  to  harvest  and  carry  away  his  share 
of  what  the  custom  calls  the  way-going  crop:  Stultz  v.  Dickey^ 
6  Binn.  295  [6  Am.  Dec.  4U];  Biggs  v.  Brown,  2  Serg.  <fc  R.  14; 
PhUe  V.  Anna,  1  Dall.  201;  1  Smith's  Lead.  Cas.,  6th  ed.,  470. 
This  custom  seems  to  do  more  than  curtail  the  remedy;  it,  in 
fact,  enlarges  the  contract.  But  no  custom  is  more  perfectly 
established,  or  more  thoroughly  stands  on  a  solid  foundation  as 
law.  There  are  customs  which  interpret  marine  contracts  to  the 
extent  of  apparent  changes  in  them.  In  Peake's  Nisi  Prius,  43, 
in  the  case  of  Chaurand  v.  Auguaiein,  it  was  shown  that,  by  cus- 
tom, a  stipulation  in  a  policy  of  insurance  that  a  vessel  was  to 
sail  in  October  meant  that  she  was  to  sail  between  the  25th  of  the 
month  and  the  1st  or  2d  of  November.  While  a  custom,  as  a 
general  rule,  may  not  be  heard  to  affect  the  terms  of  a  statute, 
nor  a  contract,  to  the  extent  of  enlarging  or  abridging  the  force 
of  it,  yet  it  may  interpret  either:  Rapp  v.  Palmer,  3  Watts,  178. 
The  offer  in  this  case  was  to  curtail  the  generality  of  the 
clause  of  forfeiture  in  the  policy  in  case  of  non-payment  of 
the  premiums  at  the  day,  and  to  show  that  a  forfeiture  was 
not  demandable  at  the  day,  nor  at  all,  if  paid  within  thirty 
days.  If  the  plaintiff  could  have  established  this  as  a  cus- 
tom, her  case  would  on  this  point  have  been  clear  of  difficulty;, 
for  the  testimony  was,  that  she  had  tendered  the  premium  for 
the  non-payment  of  which  the  forfeiture  was  claimed  once,, 
and  perhaps  twice,  within  thirty  days  after  it  was  due  by  the 
terms  of  the  policy.  We  do  not  know  whether  there  is  or  is 
not  such  a  custom.  That  is  not  our  question  at  this  time;  the 
plaintiff  offered  to  prove  it,  and  the  offered  testimony  should 
have  been  admitted,  in  our  opinion.  This  error,  therefore,  is. 
sustained. 
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Besides  this,  we  think  there  was  eridence  in  the  com  for 
the  jaiy  in  other  aspects  of  it.  If  it  was  the  practioe  of  the 
company  to  notify  the  plaintiff  of  the  times  her  premiums 
were  due  and  payable,  and  omitted  on  the  occasion  of  the  de- 
fault, or  if  they  so  dealt  with  her  as  to  induce  a  belief  that 
the  clause  of  forfeiture  would  not  be  insisted  on  in  her  case, 
in  case  of  a  dereliction  of  payment  at  the  day,  and  it  was  de- 
clared that  the  only  risk  she  ran  in  not  paying  at  the  precise 
time  was  death  occurring  in  the  interval  of  non-payment  of 
overdue  premiums,  and  thus  put  her  off  her  guard,  they  ought 
not  to  be  permitted  to  take  advantage  of  a  de£eiult  which  they 
may  themselves  have  encouraged.  That  was  an  aspect  of 
the  case  in  proof  upon  which  the  jury  should  have  been  al- 
lowed to  pass.  In  transactions  of  this  nature,  it  is  easy  to 
mislead  by  a  pretense  of  liberality,  if  followed  by  entire  strict- 
ness in  practice;  and  the  only  cure  for  this  is  the  inquiry  by 
the  jury  whether  the  party  has  been  misled  by  the  former. 
If  so,  it  is  a  fraud  upon  the  party's  rights,  which  ought  to  be 
condemned  and  redressed.  The  cases  of  BucUey  v.  United 
States  Ins.  Co,y  18  Barb.  541,  and  Reese  v.  IneuTrance  Co.,  26  Id. 
556,  strongly  sustain  this  view.  In  this  manner,  a  waiver  of 
strictness  may  take  place;  and  it  is  not  to  be  doubted  that 
the  company  may  waive  defective  compliance  with  the  rules 
of  insurance:  Inland  Ins.  etc.  Co.  v.  Stauffer,  83  Pa.  St.  397; 
Simpson  v.  Insurance  Co.,  38  Id.  250;  Insurance  Co.  v.  Upde* 
graffy  40  Id.  311;  Insurance  Co.  v.  Bennett,  41  Id.  161;  Insurance 
Co,  V.  Updegraff,  43  Id.  350;  Insurance  Co.  v.  SchoUenberger,  44 
Id.  259;  Coursin  v.  Insurance  Co.,  46  Id.  323.  Forfeitures  are 
odious  in  law,  and  are  enforced  only  where  there  is  the  cleareet 
evidence  that  that  was  what  was  meant  by  the  stipulations  of 
the  parties.  There  must  be  no  cast  of  management  or  trickery 
to  entrap  the  party  into  a  forfeiture.  If  the  Mrictness  in  this 
case  was  the  result  of  a  desire  to  wind  up  business  (and  we 
learn  the  company  did  not  exist  long  thereafter),  and  it  was 
adopted  to  avoid  a  return  of  premiums,  the  least  which  can 
foe  said  of  it  is,  that  it  was  a  most  discreditable  transaction. 
We  do  not  know  how  this  was.  At  the  same  time,  it  is  singu- 
lar that  absolute  strictness  should  be  required  in  paying  pre* 
miums,  if  the  company  had  it  in  contemplation  to  cease 
insuring,  and  to  return  the  premiums  to  parties  who  had 
regularly  paid  them,  as  they  would  be  obliged  to  da  There 
18,  undoubtedly,  a  comity,  at  least,  extended  to  all  insurers 
in  regard  to  the  matter  of  paying  premiums.    No  company 
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wmaM  bt  i$(OKtbf  to  wMkf^  the  oonntenaiioe  of  the  pablic 
wkiok  «hMld  ertablkk  a  fMetfaie  that  woald,  to  every  Utile 
demriktkm,  fofnt  tbi  pelkiee  tif  the  iaswed,  even  if  it  had 
the  piMMsr. 

We  think  the  leasned  jnilge  erred  in  awarding  a  neoeait,  as 
well  as  in  rejeotittg  the  prafMed  tertimotiy,  aiid  i^it  the  iioo- 
8iBt  mnit  be  set  aside,  and  a  yweJiwde  awarded;  whioh  is 
done  aeoeidiiigly.  

UflAUB  MAT  Bi  OosuxnaiD  nr  Constbuotion  ov  CojrnuoTs  Johntom  t. 
OmeordA,  i?.  G».,  SS  Aal  Bee.  199;  but  it  repogMyrtto  temitof  Miitraet» 
ii  tnxfariw'ble  to  ociiMl  it:  J9Mii  t.  ^teMifo«<  ^e{;iSii^  SS  Id.  781;  DfeUMon 
▼.  4^  83  Id.  eS6;  /?»wiman  t.  Jjpwtgiw^  eO  Id.  I96|  ted  wi|s«  Will  not  be 
peradtted  toecnfliet  with  lettied  rub  of  Uw:  Dodd  ▼.  iVirtek  ^  Id.  726; 
needy.  XkAardeon,  03 Id.  1S6. 

UftAoii  AS  AvfBonNQ  CevaxBuonoM  ov  Gortraot  of  Ikbubakci:  See 
MerekaM  Ine.  Co.  r.  SkiOUo,  86  Am.  !Deo.  491,  end  oeeee  oolieoled  in  note 

WAnrta  ov  Onsnitiom  nr  PouoitBB  o»  IveosAHOB,  aad  whAfe  amonnti 
t»:  A|p%  T«  JMm  Aw.  Oft.,  86  Aa.  Dee.  d72;  weiver  ef  ooodition  fe^peotiQS 
payment  of  piemiam  notee:  Hodedoim  t.  Gwairdkm  L.  /iw.  Oo.,  03  Id.  73. 

Wattbb  ST  LrausANOB  Ck>KPAirT  ov  Bjqbt  to  Iiraisr  that  policy  le 
forfeited:  (kmghmd  v.  /nMiraiioe  Co.,  98  Am.  Dee.  80.  Oompare  IMd  t. 
/nMneuue  Ox,  M  Id.  302,  and  caeee  odieoted  in  nete  866. 

FofimannaB  abs  vov  FAtoasD  n  BQuvrr:  BtnUSk  ▼.  Jfiireier,  66  Abl 
Deo.  73;  and  nete  66;  ITMMm  ▼.  IfMon,  76  Id.  163;  aer  in  law;  and  wben 
^nee  waiTod  will  net  be  eMiiit^d  l^  the  oonrt:  QoankaH  t.  Fiimti^^  03  Id. 
803. 

Tbb  PBDTOtPAL  OASi  18  ciTKD  in  topport  of  the  general  rule  that  the 
offor  to  prove  a  neage  of  trade  is  always  oompetent  to  give  a  ooostraetion  to 
the  terme  of  a  eontrtwt*  in  Bfu^eir  ▼.  Ifuuremte  Ox,  71  Pa.  St.  434;  Cerler  t. 
FkOmMpkla  Coai  0^,  77  Id.  261;  Okitrd  Lffit  hu.  Ckk  r.  Jiuttud  L.  Iiu.  Oik, 
66  Id.  230;  S.  G.  agai%  100  Id.  181;  and  ii  cited  to  the  point  that  forfeitueo 
are  odioae  m  kw  In  Cfk%trd  L.  Am.  Ox  t.  Jivtual  L.  Ine.  Ox,  07  Id.  30. 


BtnroHBB  V.  Toottm. 

161  PamrstLTAiitA  8tA«n,  itt.] 
HonOB  to  Pdbobabbb  of  fiofOttABLB  iNTftBBH*  need  net  eome  fMm  the 

patty  hfcteteeted,  or  his  agan%  for  it  is  sufficient  if  it  eouee  edkmde^  pro- 

▼ided  it  is  of  a  efantfaoter  likely  to  gain  credit. 
Whbbb  Widow  AroMm  to  Contbt  Equrablb  Imtbbist  ov  Hbib»  his 

giendfather  is  a  proper  person  to  give  notice  of  sobh  equitable  fntereat 

to  the  pnridiaflef  . 

TUK  oiODioQ  eontalDS  the  facta. 

Jw9mal  and  Hirtly  to  the  plaintiffs  in  oror. 

TUm^  PoUodt^  and  Onrig^  for  the  deftttdant  in  error. 

Am.  Dm.  Vol.  C— SI 
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67  Court,  RsAD,  J.  The  defendant  claimed  tiUe  to  the 
premises  under  a  deed  dated  January  6, 1847,  and  recorded 
the  next  day,  from  6.  Lee  to  Margaret  Yocum,  the  mother 
of  the  plaintiff,  and  a  conveyance  of  the  same  by  Margaret 
Yocum  to  Samuel  Butcher,  the  defendant,  dated  January  3, 
1848,  and  recorded  the  11th  of  February,  1848. 

On  the  part  of  the  plaintiff,  it  clearly  appeared  that  these 
premises  were  the  property  of  James  Yocum,  the  husband  of 
the  said  Margaret  Yocum,  and  that  he  died  on  the  9ih  of  Sep- 
tember, 1846,  leaving  a  widow  and  a  child,  the  present  plaintiff, 
a  boy  a  few  years  old.  The  first  three  exceptions,  which  are 
the  subject  of  the  first  three  specifications,  were  to  matters 
showing  the  nature  of  the  title  of  the  decedent,  Yocum,  and 
were  clearly  evidence  in  the  cause.  The  fourth  specification 
of  error  raises  the  real  question  in  the  case;  it  is,  that  the 
court  erred  in  refusing  to  charge  as  requested  in  defendant's 
third  point,  and  in  telling  the  jury  "  that  if  they  should  find 
fi^m  the  evidence  that  Joseph  Huston  was  the  grandEather  of 
Edmund  G.  Yocum,  the  plaintiff,  and  that  before  Butcher 
bought  the  property  he  was  distinctly  informed  by  Huston 
that  no  title  could  be  made  for  the  property,  except  through 
the  orphans'  court,  because  James  Yocum  owned  the  property 
at  his  death,  and  had  died  intestate,  leaving  two  children,  of 
whom  the  plaintiff  was  one,  such  notice  was  not  to  be  regarded 
as  coming  from  a  stranger,  and  is  sufficient  to  have  put  Butcher 
on  inquiry  as  to  the  title  of  any  one  else  offering  to  sell  it" 
The  verdict  of  the  jury  found  the  facts  required  by  the  charge 
of  the  court,  and  the  evidence  was  clear',  distinct,  and  positive 
on  the  question  of  notice.  The  only  point  open  is,  whether  the 
court  were  right  in  sajdng  that  notice  by  the  grandfather  wa& 
not  to  be  regarded  as  coming  fix)m  a  stranger. 

In  1  Story's  Eq.  Jur.,  by  Judge  Redfield,  sec.  400  b,  it  is 
said:  "And  this  is  not  indispensable  to  the  validity  of  notice 
of  an  equitable  interest,  that  it  should  come  from  the  party  or 
his  agent;  it  is  sufficient  if  it  be  derived  aliunde^  provided  it 
be  of  a  character  likely  to  gain  credit."  This  seems  also  to 
be  the  opinion  of  the  learned  American  editors  of  White  and 
Tuder's  Leading  Cases  in  Equity,  vol.  2,  p.  158;  "  and,"  sa; 
they,  ''  it  can  hardly  be  doubted  that  the  same  result  will  fol 
low  from  the  statement  of  any  fact  within  the  knowledge  of 
the  party  who  states  it,  which  shows  that  the  title  purchased 
is  subject  to  the  legal  or  equitable  claims  of  other  persoDS. 
This  course  of  reasoning  seems  amply  sufficient  to  sustaiD 
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the  case  of  Ripple  v.  Ripple,  1  Rawle,  386,  where  informatioD 
of  the  existence  of  an  equitable  charge  on  land  was  held  to  be 
notice,  although  not  proceeding  from  the  parties  directly  in- 
terested, without  a  resort  to  the  special  ground  on  which  it  was 
decided." 

The  late  case  of  Lhyd  v.  Banks,  L.  R.  3  Ch.  488,  8.  C,  37 
L.  J.,  N.  S.,  881,  decided  by  Lord  Cairns,  clearly  supports  this 
doctrine.  In  this  case,  Ripple  v.  Ripple,  supra,  the  notice  was 
given  by  an  uncle  of  a  female  in  a  state  of  idiocy;  '^and  surely,'' 
says  Gibson,  C.  J.,  ''one  so  near  in  blood  as  an  uncle  might 
lawfully  interpose  for  their  protection."  In  the  present  case, 
the  plaintiff  was  an  infant  of  tender  years,  his  mother,  the 
person  to  convey  away  his  estate,  his  guardian  standing  by. 
Was  not  his  grandfather  not  only  a  proper  person  to  give 
notice  to  a  purchaser,  but  bound  as  an  honest  man  to  do  so? 
In  SeiberVs  Appeal,  19  Pa.  St.  56,  Judge  Lewis  says:  "In  Penn- 
sylvania, the  grandfather,  as  well  as  the  father,  is  required,  by 
the  act  of  the  13th  of  June,  1836,  section  28,  to  relieve  and 
maintain  his  grandchildren  when  their  necessities  require  it. 
This  statute  is  in  accordance  with  the  moral  sense  of  mankind. 
Those  who  suppose  that  infant  grandchildren  do  not,  upon  the 
death  of  their  parents,  take  the  place  of  the  latter  in  the  affec- 
tions of  their  grandfather,  are  strangers  to  the  most  ordinary 
manifestations  of  the  best  feelings  of  the  human  heart;  as  the 
mementos  of  the  departed  child,  they  have  peculiar  claims  to 
his  regard;  and  their  unprotected  helplessness,  produced  by 
the  common  bereavement,  in  most  cases  rivets  his  affections 
to  them  closer  than  they  ever  clung  to  their  parents." 

We  cannot  doubt  that  the  grandfather  in  this  case  was  a 
proper  person  to  give  notice  to  the  defendant  Butcher  of  the 
title  of  his  infant  grandchild  to  the  property  he  was  about 
to  purchase. 

There  is  nothing  in  the  fifth  and  sixth  errors. 

Judgment  affirmed. 


Nones  from  Friend  or  Rslation  of  the  adTflfie  cUimRnt  hM  bttn  ImIA 
to  be  nifficient  aa  against  the  pnrchaieri  Wade  on  Notioa^  8d  td.,  lea  88^ 

eiting  the  principal  ease. 
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SmoNS  V.  YuLOAN  Oil  and  MzNOia  Gompakt. 

BU  FwnmrvYhMUL  9aam,  SQL] 

Fastibi  Wsd  An  is  Annm  vcm  Cobfobaiiov  to  be  fofintd,  in  •eqniriug 
property  cannot  charge  a  profit  as  against  their  principal,  nor  can  thej 
^diarge  a  profit  if  they  assume  to  act  withoat  preoodent  aatfaori^,  if 
their  transactions  are  accepted  as  the  acts  of  agents  by  the  corporatioD, 
and  if,  in  order  to  create  the  eorporatkm,  they  represent  themselves  as 
•eting  for  the  company  to  be  formed,  and  propose  to  sell  at  the  prices 
they  pay,  and  their  pprchases  are  taken  on  sndi  repvesentatioai,  and 
stocUudders  inrest  thereon;  it  is  fraud  on  the  company  and  interested 
parties  to  allow  such  agents  to  retain  profits  paid  them  in  ignorance  of 
the  true  sums  actually  advanced  in  making  purchases. 
In  InvuiiUATioNS  TO  EsfMALisH  PsAUD,  great  latitude  of  inquiry  is  alwajs 

admissible. 
la  AcnoN  aoaikst  AasMTS  to  recover  profits  made  by  them  from  the  pur- 
chase of  property  for  a  corporation,  to  be  created  afterwards,  a  pro- 
spectus, advertisement^  and  receipt  issued  by  one  is  material  evidence 
against  all  the  agents,  provided  the  purchase  and  sale  was  the  combined 
act  of  all  d  them. 
DacLAJUTioN  OF  PABTT  TD  SviT  rdatiDg  to  the  snbjeet-matter  is  etvidence 
against  him,  no  matter  when  made.     Whether  they  affect  another  party 
to  the  suit  depends  upon  whether  their  acta  were  joint;  if  so,  the  dee]»> 
rations  of  one  is  evidence  against  both. 
Whvrb  Paatibs  arb,  OB  AasniiB  to  b^  VAxrmm,  and  jomtly  intended 
in  the  snbjeet-matter  in  suit»  declamtions  made  by  one  relating  tfaflrste 
is  evidence  against  both. 
RxF(7SAL  TO  Strikk  OUT  EviDEKCB  ov  Iktsbisted  WimESS  is  not  error 
if  the  testimony  was  received  without  objection.    Correction  should  be 
made  through  a  request  to  charge  the  jury  to  dinegard  tiie  evidenoe. 
Fact  that  WrrNSss  n  SrocKHOLinat  in  a  compaay  to  which  ri*«»»*ig'  m 
indebted  does  not  render  him  incompetent    A  creditor  may  be  a  wit- 
ness for  his  debtor. 
Words  "Original  Owksrs,"  nr  Prospbotcb  of  corporation  to  be  formed, 
importing  that  no  profits  would  be  added  to  prieea  paid  for  their  lands 
en  aeoonat  >f  any  intannediata  party  bo>  weeii  it  and  tiia  preeedank 
owners,  and  exdnding  the  idea  el  parohaaa  at  apecalativo  pricey  aia 
not  terms  of  art,  science,  or  trade,  requiring  the  aid  of  experta  to  ex- 
plain. 
Agknts,  Partners,  or  AneciATBS  eannei  make  prefit  cmt  of  their  prinei- 

pal,  copartner,  or  co-associate  for  whom  they  kaapt  nndartalMn  to  aoL 
Directors  ark  but  AoEirra  and  Trubtxbs  of  Corporation;  they  have 

power  only  to  act  for  the  interest  of  the  company,  not  against  iL 
Share-holders  Conwitutji  Corporation  havino  Stock,  and  not  the  diiae 

tors.     The  acts  of  the  latter  may  be  inquired  into  by  the  former. 
Frattd  Perpetrated  against  Corporation  by  any  or  all  of  the  directors 

may  be  redressed  by  an  action  in  the  name  of  the  corporation. 
Where  Agents  But  Lands  for  Corporation  to  be  formed,  and  disclose 
the  exact  price  paid,  and  refuse  to  sell  for  less  than  the  sum  asked,  they 
may  retain  the  profit  made;  but  when  they  represent  to  sell  at  cost*  and 
through  oonoealment  and  misrepresentation  reap  a  profit^  they  cannot 
retain  it. 
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Ih  AonoN  AQAXsswt  Aonm  to  Ebootbk  Protits  made  iUegallj  from  the 

wale  of  land  for  a  oorporaUon  to  be  formed,  actoel  eeoeipt  of  money  by 

all  must  be  proved  to  make  all  liable. 
Bbosift  or  MoNBT  BT  Agent  is  Pbima  Faois  Evidsvoi  of  its  receipt  by 

the  principal;  and  its  receipt  by  a  partner  Ib  prima/ati§  evideiiM  that  it 

was  reoeiTed  for  the  benefit  and  nse  of  the  fim* 

The  opinion  states  the  facts. 

Burton  and  Cuj/lerj  for  the  plaintifiEis  in  eirar. 
ifiZfer,  for  the  defendants  in  error. 

By  Court,  Thompson,  C.  J.  A  great  point  of  oontest  on  the 
trial  below  was  as  to  the  capacity  in  which  th^  defendants 
acted  in  acquiring  the  territory  on  which  operations  in  mining 
for  oil  were  to  be  inaugurated  and  carried  on  by  a  company 
intended  to  be  formed,  and  whether  they  professed  to  their 
associates  and  the  public  that  they  had  purchased  it  for  the 
company,  and  were  conTeying  it  to  the  company  at  original 
cost,  content  like  other  share-holders  to  take  their  chance  of 
profits  out  of  the  stock  to  be  issued.  There  was  much  tes* 
timony  on  the  point,  tending  to  prove  these  to  have  been  their 
representations.  Besides  the  deeds  from  their  vendors,  which 
exhibited  on  their  face  as  considerations  paid  sums  greatly  in 
excess  of  those  actually  paid,  prospectuses  were  issued  by 
them  in  connection  with  their  associates  for  circulation  and 
publication  in  newspapers,  representing  that  the  lands  acquired 
were  obtained  at  first  cost  from  the  vendors.  All  the  testi- 
mony on  this  point  received  by  the  court  was  submitted  to 
the  jury  with  full  and  explicit  instructions  by  the  learned 
judge  trying  the  case.  In  these  instructions  was  contained 
the  principle  accurately  announced,  that  if  the  defendants  in 
fact  acted  as  agents  of  the  company  in  acquiring  the  property, 
they  could  not  charge  a  profit  as  against  their  principal.  Nor 
was  their  position  any  better  if  they  assumed  so  to  act  with- 
out precedent  authority,  if  their  doings  were  accepted  as  the 
acts  of  agents  by  the  association  or  company.  If,  in  order  to 
get  up  a  company,  they  represented  themselves  as  having  acted 
for  the  association  to  be  formed,  and  proposed  to  sell  at  the 
same  prices  they  paid,  and  their  purchases  were  taken  on 
these  representations,  and  stockholders  invested  in  a  reliance 
upon  them,  it  would  be  a  fraud  on  the  company,  and  all  others 
interested,  to  allow  them  to  retain  the  large  profits  paid  them 
by  the  company  in  ignorance  of  the  true  sums  actually  ad- 
vanced. 
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On  the  facts,  as  submitted,  the  jury  found  against  the  de* 
fendants,  and  we  are  now  to  see  whether  there*  was  any  error 
in  the  law  as  laid  down  by  the  court. 

In  Lindley  on  Partnership,  497,  the  principles  arising  on 
facts  like  those  referred  to  are  very  succinctly  stated.  The 
language  of  the  learned  author,  after  stating  the  rule  that 
neither  partners  nor  directors  of  a  company  are  at  liberty  to 
make  individual  profits  out  of  the  business  of  the  concern 
without  the  knowledge  and  assent  of  associates,  says:  '^  The 
rule  under  consideration  is  peculiarly  applicable  to  transac- 
tions which  precede  the  formation  of  a  company  or  partner- 
ship. Judging  from  recent  events  and  disclosures,  nothing 
seems  more  common  than  for  a  person  in  getting  up  a  com- 
pany to  obtain  for  the  company  property  of  which  it  is  in 
want,  and  try  and  make  the  company  pay  him  more  than  he 
gave  for  it.  Such  a  transaction  can  never  stand.  There  may 
undoubtedly  be  a  valid  sale  to  a  company  by  persons  engaged 
in  getting  it  up;  but  once  let  it  be  shown  that  the  alleged  ven- 
dor obtained  the  property  when  it  was  his  duty  to  obtain  it 
for  the  company,  and  it  immediately  follows  that  he  cannot, 
without  the  fullest  disclosure  on  his  part,  charge  the  company 
with  more  than  he  actually  gave."  To  the  same  effect,  also, 
is  the  opinion  of  Sir  J.  Romilly,  M.  R.,  in  Bank  of  London  v. 
TyrreUj  5  Jur.,  N.  S.,  924.  See  also  the  same  principle  in  Oreal 
lAiOcembourg  R  R,  Co.  v.  Magney^  25  Beav.  686. 

The  principle  is  undoubtedly  the  same  where  parties  profess 
to  have  acted  for  a  company,  and  their  purchases  have  been 
accepted  on  representations  that  they  were  made  for  it  In 
one  or  the  other  of  these  attitudes,  namely,  as  agents  of  a  com- 
pany to  be  gotten  up,  or  as  having  professed  so  to  have  acted, 
the  jury  must  have  found  they  stood.  In  either,  it  seems 
olear,  they  could  not  legally  retain  the  advance  price  on  the 
property  which  they  received. 

To  ascertain  whether  the  result  arrived  at  through  the  find- 
ing of  the  jury  is  to  stand,  we  will  consider  first  the  ezoeptiona 
to  the  ruling  of  the  court  on  points  of  evidence: — 

1.  The  exception  to  the  exclusion  of  a  portion  of  W.  L. 
Humphreys's  deposition  was  not  much  insisted  on  in  argament» 
nor  could  it  well  have  been,  and  we  dismiss  it  without  further 
notice. 

2.  The  second  and  third  exceptions  relate  to  reception  in 
evidence  of  the  prospectuses  of  the  Vulcan  Oil  Company,  pub- 
lished on  the  27th  of  November  and  the  17th  of  December, 
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1864.  We  think  they  were  admissible,  without  doubt,  in  the 
circumstances  of  the  case.  Notwithstanding  the  action  was 
in  form  ex  contractu^  yet  it  could  only  be  successfully  main- 
tained by  showing  imposition  and  fraud  on  the  part  of  the 
defendants  in  dealing,  as  it  was  alleged  they  did,  with  the 
company,  by  reason  whereof  ex  ssquo  et  bono  they  ought  not  to 
be  allowed  to  retain  the  moneys  wrongfully  obtained  from  it. 
To  establish  fraud  was  the  turning-point  in  the  plaintiff's 
case.  That  was  to  be  done  by  proving  facts  and  circumstances, 
the  results  of  the  acts  and  declarations  of  the  defendants  upon 
the  company.  In  all  such  investigationSy  great  latitude  of 
inquiry  is  always  allowable. 

There  was  testimony  proper  to  go  to  the  ju^y,  tending  to 
sliow  Weeks's  connection  With  the  advertisempnt  of  the  27th  of 
November.  Such,  for  instance,  as  the  receipt  of  the  publisher, 
for  his  charge  for  advertising,  handed  with  other  papers  of  the 
company  by  him  to  the  secretary  after  its  organization;  the 
reference  to  Weeks's  place  of  business  in  it  as  the  office  of 
the  company,  and  to  negotiations  then  on  foot,  which  were 
subsequently  shown  to  be  those  conducted  by  the  defendants 
through  their  agent  Humphreys,  who  was  at  that  time  in 
the  West  looking  for  oil  territory  for  them.  There  were  many 
other  circumstances  preceding,  or  subsequently  given  in  evi- 
dence, to  warrant  the  reception  of  this  evidence.  It  was  a  step 
towards  the  fact  to  be  established,  namely,  that  the  defend- 
ants were  holding  out  to  the  public  that  real  estate  was  being 
secured  by  them  for  a  company  to  be  organized,  and  that  it 
was  to  be  put  into  the  concern  at  what  it  cost,  and  no  more. 
It  was  material  evidence  against  both  defendants,  provided 
the  transaction  of  the  purchase  and  sale  was  the  combined 
act  of  both,  which  the  testimony  certainly,  we  think,  suffi- 
ciently showed  it  was.     It  was  properly  received. 

So  also  was  the  prospectus  of  the  company  of  the  17th  of 
December.  That  was  signed  by  Simons,  as  president  pro  tem.^ 
and  Willoughby,  as  secretary  pro  tern.  It  was  the  declared 
act  of  one  of  the  defendants,  and  was  clearly  evidence  under 
the  bill  of  particulars,  which  proposed  to  show  the  joint  action 
of  the  defendants  in  accomplishing  the  sale  to  the  company 
for  eighty-one  thousand  dollars  and  upwards,  and  their  joint 
receipt  of  the  purchase-money  from  it.  As  the  act  of  Simons, 
it  was  clearly  evidence  against  him,  and  might  or  might  not 
be  against  Weeks,  the  other  defendant,  on  the  testimony  given 
and  to  be  given.     It  was  a  fact  in  the  transaction,  and  not  to 
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be  excluded  becanse  of  a  poeribiKtj  Ihat  the  jury  might  miB- 
takenly  snppoee  Ihe  eompaay  to  be  organiaed  b^>re  it  waa  in 
&ct.  If  that  apprehension  waa  the  gjNXDSki  of  objectioDy  the 
jury  would  doubtless  haye  been  apprised  that  t^y  must  not 
Call  into  that  errc^.  We  think  the  e^idenoe  was  properly  re- 
ceived, and  this  error  is  not  sustained. 

3.  We  perceive  aotixtng  in  the  argument  of  the  fourth,  fifth, 
sixth,  seventh,  and  eighth  assignments  of  error,  which  creates 
a  doubt  of  the  aeouraey  of  the  learned  judge  below  in  the 
rulings  which  are  the  sobjeei  of  them.  We  will  oonsider 
them  together. 

The  declarations  of  Weeks,  a  party  to  the  suit,  relating  to 
the  subject-matter  of  it,  were  evidence  against  himself,  no 
matter  when  made.  Wheth^  they  should  affect  Simons, 
would  depend  on  whether  their  acts  amounted  to  a  joint  enter- 
prise, to  induce  the  company  about  to  be  organised  to  agree 
to  purchase,  and  after  organization  to  perfect  the  purchase  of 
the  lands  secured  by  them  in  West  Virginia,  at  the  sums  they 
represented  that  they  had  paid  for  them.  Under  such  a  state 
of  facts,  the  declarations  of  one  ?rould  be  evidence  against  both. 
If  they  assumed  to  be  or  were  partners  in  fact  in  the  trans- 
action, there  could  be  no  doubt  that  the  deelarations  would  be 
evidence  against  both.  There  was  evidence  of  a  partnership, 
or  joint  purchase  by  the  defendants  of  these  lands,  as  well  as 
of  a  sale  toir  the  joint  interest  et  both.  On  both  grounds  the 
testimony  was  properly  received. 

Nor  was  there  any  error  in  the  reftunl  of  the  court  to  strike 
out  the  testimony  of  Brosius  on  the  ground  of  interest,  even 
if  such  refusal  was  assignable  for  error,  which  we  have  said 
is  not  the  csba  where  the  testimony  ot  witnesses  is  given  with- 
out objection:  Ashton  v.  Spnmle,  35  Pa.  St.  492.  The  correc- 
tion in  such  cases  is  a  request  to  charge  that  the  evidence  be 
disregarded.  His  8UiqK)6ed  liability  for  non-performance  of 
his  oflScial  duties  was  neither  fixed  nor  threatened,  so  for  as 
the  objection  discloses.  He  was  certainly  not  directly  in- 
volved in  the  result  of  the  verdict,  nor  could  it  be  evidence 
for  or  against  him  in  any  subsequent  suit  His  supposed  lia- 
bility was  a  presumed  peril,  contingent  and  remote,  and  did 
not  disqualify  him.  Indeed,  it  would  have  required  a  trial  to 
determine  the  validity  of  the  grounds  of  objection,  and  the 
court  could  not  arrest  its  proceedings  to  indulge  the  parties  in 
this.    There  was  no  error  in  this  ruling. 

The  fiu^t  that  the  witness  Jacob  Amon  was  a  stockholder  in 
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a  company  to  wbich  the  plaintiff  waa  indebted,  waa  not  a 
ground  of  incompetency  to  testify.  A  creditcNr  may  be  a  wit- 
ness for  bis  debtor:  FeU  v.  McHenry^  42  Pa.  St  41;  QilleBpie 
V.  MiUeTj  37  Id  250.  We  bave  ab:eady  noticed  an  objection 
to  the  testimony  given  c^  the  declarations  of  the  defendants. 
No  matter  where  they  were  made,  if  they  were  relevant  they 
were  receivable.  Their  effect  would  be  another  matter,  witli 
which  the  jury  had  all  to  do. 

4.  The  ninth  specification  of  error  is  overruled.  The  words 
"  origmal  owners,"  in  the  prospectaa,  wei^  not  terms  of  art, 
science,  or  trade,  which  required  the  aid  of  experts  to  explain. 
Nobody  could  well  mistake  their  meaning.  They  simply  im- 
ported that  no  profits  were  added  to  the  jnices  paid  by  the 
company  for  their  lands,  on  account  of  any  intermediate 
party,  buyer,  or  agent  between  it  and  the  precedent  owners  of 
the  soil.  It  excluded  the  idea  of  a  purchase  at  speculative 
prices.  This  was  the  import  of  the  terms,  and  to  convey  that 
idea  in  plain  language  was  the  object  in  using  them.  The 
court  committed  no  error  in  refusing  to  hear  an  exposition  of 
words  which  would  in  all  probability  have  disturbed  their 
meaning,  or  have  attributed  an  entirely  artificial  one,  supposed 
but  not  settled  to  spriiig  out  of  dealings  incident  to  oil  prop- 
erty. Their  ordinary  meaning  was  well  understood,  and  in 
this  sense  they  were  most  fitly  used;  at  least,  there  was  noth- 
ing to  show  that  they  were  not  so  used.  It  was,  therefore,  not 
a  case  for  experts  or  skilled  witnesses  to  interpret. 

5.  The  exceptions  to  the  charge  are  thirteen  in  number. 
The  answers  to  the  first,  second,  and  third  of  these  were  sub- 
stantial, and  I  might  say  literal,  affirmations  of  the  points  of 
the  defendants  ot  which  they  are  predicated.  The  court  laid 
down  the  law  favorably  to  them  by  the  instruction  to  the  jury, 
that  unless  the  land  was  purchased  for  the  company  by  the 
defendants,  there  could  be  no  recovery  against  them  for  the 
advanced  price  paid  tbem.  In  this  the  court  but  affirmed  the 
Eamiliar  doctrine  that  an  agent  cannot  make  profits  out  of  his 
principal,  in  the  business  of  the  agency,  nor  a  partner  out  of 
his  copartner,  without  his  assent,  nor  an  associate  out  of  co- 
associates  for  whom  he  has  undertaken  to  act.  That  this  is 
the  law,  authorities  need  not  be  referred  to  to  prove.  It  is 
elementary.  It  was  also  assented  to,  that  both  defendants 
must  be  shown  to  have  engaged  in  the  transactions  of  the 
purchase  and  sale  afterwards  to  the  company,  and  in  a  joint 
participation  in  the  receipt  of  the  purchase-money  before  there 
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could  be  a  recovery  against  them.  This  was  what  the  defend- 
ants contended  for,  and  the  answers  of  the  court  need  no  vin- 
dication  at  our  bands. 

The  fourth  and  last  point  the  learned  judge  refused.  It  as- 
sumed the  fact  that  the  land  was  put  in  at  eighty-one  thou- 
sand dollars  in  the  formation  of  the  company  by  the  assent  of 
the  five  original  copartners;  that  they  represented  the  com- 
pany, and  bound  it  by  their  acts  and  assent,  and  that  there- 
fore the  verdict  should  be  for  the  defendants. 

This,  in  effect,  asserts  the  position  that  the  organizing  board 
of  directors  was  the  company,  and  whatever  it  did  could  not 
be  inquired  into  by  the  corporation  put  in  motion  at  the  in- 
stance of  the  stockholders.  This  is  an  error,  and  results  from 
overlooking  the  fact  that  directors  are  but  the  agents  and 
trustees  of  the  company;  that  they  have  power  only  to  act  for 
the  interest  of  the  company,  and  not  against  it.  The  share- 
holders constitute  the  company,  where  there  is  stock,  and  not 
the  directors.  It  was  therefore  well  put.  in  the  charge  of  the 
learned  judge,  that  the  directors  had  no  power  to  bind  the 
stockholders  by  allowing  profits  to  the  defendants,  after  hold- 
ing out  in  their  prospectus  that  the  property  was  obtained  at 
original  prices;  and  that  the  defendants  could  not  claim  any, 
if  they  hold  out  that  they  had  purchased  the  property  for  the 
company,,  and  were  conveying  at  original  prices.  A  fraud 
perpetrated  against  the  corporation  by  any  or  all  of  the  direc- 
tors may  assuredly  be  redressed  by  such  an  action  in  the  name 
of  the  corporation.  As  already  said,  they  are  its  agents  and 
trustees,  which  implies  accountability  to  their  principal.  It 
was  therefore  not  error  to  hold,  as  was  held  in  the  court  below, 
that  the  act  of  the  directors,  even  if  they  knew  the  price  paid 
for  the  land  was  less  than  the  sum  at  which  it  was  sold  by  the 
defendants  to  the  company,  did  not  preclude  inquiry,  and  a 
recovery  back  of  the  excess,  if  that  excess  was  not  legally  re- 
ceivable by  the  defendants.  In  law,  this  position  was  un- 
doubtedly and  properly  asserted,  and  at  the  same  time  the 
jury  were  left  free  to  consider  whether  the  facts  presented  such 
a  case.  We  do  not  doubt  that  if  the  defendants  had  disclosed 
the  exact  sum  at  which  they  bought  the  lands,  and  had  re- 
fused to  sell  for  less  than  the  sum  which  they  eventually 
received,  their  right  to  hold  the  sums  received  would  havo 
been  unimpeachable;  but  the  facts  in  evidence  were  such  as 
satisfied  the  jury  that  there  was  concealment  and  misrepre- 
sentation as  to  the  terms  of  purchase  by  the  defendants  pro- 
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fessing  to  have  acted  for  the  company.  The  deeds  from  the 
original  vendors  proved  this.  But  it  is  not  our  purpose  to 
discuss  the  facts,  and  we  will  not  enlarge  further  than  to  say 
we  think  the  court  committed  no  error  in  refusing  to  aflirm 
the  defendants'  fourth  point,  and  charging  as  they  did,  in  the 
general  charge,  in  this  phase  of  the  case. 

6.  We  have  very  carefully  examined  the  charge  of  the 
learned  judge,  and  the  exceptions  to  it,  and  we  think  there  is 
nothing  in  any  of  them  which  needs  discussion  to  vindicate 
the  accuracy  of  the  court.  The  case  was  presented  to  the 
jury  fairly  and  clearly,  on  unexceptionable  principles,  all  of 
which  were  afterwards  reviewed  and  approved  by  the  court  in 
bank.  And  as  on  a  careful  review  here  we  have  not  discov- 
ered error  in  any  of  the  specifications  brought  to  our  notice, 
the  consequence  is,  that  the  judgment  below  must  be  affirmed. 

The  point  whether  there  could  be  a  recovery  against  both 
defendants  in  this  form  of  action,  without  showing  the  actual 
receipt  of  the  money  by  both,  although  not  distinctly  raised 
by  any  point  in  the  case,  has  been  somewhat  discussed  .on  ar- 
gument. Undoubtedly,  this  was  a  fact  necessary  to  be  proved, 
but  like  any  other  fact,  it  was  susceptible  of  being  estab- 
lished by  proof  of  acts  and  declarations  of  the  parties  sought 
to  be  charged.  The  receipt  by  an  agent  of  a  party  would  be 
prima  jade  evidence  of  the  receipt  by  the  principal;  and  as 
partners  are  agents  for  the  firm,  and  for  each  other,  when  the 
transaction  is  single,  what  possible  inference  could  there  be 
from  the  receipt  of  one,  but  that  it  was  for  the  use  and  benefit 
of  both?  Repeated  declarations,  accompanied  by  the  strongest 
corroborative  acts,  showed  these  defendants  to  be  partners,  and 
jointly  interested  in  the  proceeds  of  the  transaction  with  the 
plaintiffs'  company.  The  receipt,  therefore,  by  Weeks,  of 
the  money  from  the  company,  was  susceptible  of  sustaining 
the  inference  that  it  was  for  the  benefit  of  his  copartner  as  well 
as  himself,  and  threw  upon  the  latter  the  burden  of  establish- 
ing a  different  state  of  facts.  This  he  did  not  do.  In  fact,  as 
corroborative  of  the  plaintifi^'s  case,  the  sum  of  twelve  thou- 
sand dollars,  part  of  the  profits  of  the  transaction,  was  actually 
received  by  Simons  himself.  Under  this  state  of  the  proof, 
if  believed,  the  receipt  of  either  would  be  the  receipt  :f  both, 
and  upon  this  ground  a  recovery  against  both  would  be  right. 

There  was  undoubtedly  great  laxity  of  morals  in  dealing 
jibout  real  estate  in  oil  sections  during  the  excitement  conse- 
quent on  its  disoovery.   Many  transactions  like  that  under  con- 
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oideration  haye  taken  place  without  being  subject  to  judicial 
investigation,  and  parties  have  poeketed  rich  retumS)  irbS3m 
others  have  suflfered  disasterous  diminuticm  of  their  means; 
but  the  impunity  with  which  many  have  speeubited  by  un- 
justifiable means,  and  escaped  a  call  to  account  to  thoao 
wronged,  does  not  impair  the  efficiency  of  the  law  to  redreaa 
such  a  wrong  whenever  it  is  judicially  made  to  aj^ear.  Hun- 
dreds have  done  as  was  done  in  the  case  before  us;  it  had  be- 
come a  common  thing,  and  men  of  hir  standing  did  not 
hesitate  to  represent  property  as  having  cost  sums  much 
beyond  those  paid  by  them  as  inducements  to  enlist  pur- 
chasers. This  was  wrong  in  law  as  well  as  morals,  where 
there  was  a  relation  of  trust  and  confidence,  in  fftct  or  as- 
sumed; and  in  such  cases,  it  is  the  morality  ci  the  law  to 
hold  the  party  so  representing  to  tilie  position  he  may  have 
occupied,  or  assumed  to  have  occupied. 

Seeing  no  errors  in  the  record,  we  have  nothing  to  do  but  to 
affirm  the  judgment  of  the  court  below. 

Judgment  affirmed. 

In  iMVBfnQATnro  Fbaud^  OoHsmmaAULB  Laxrvdi  Musr  wm  Janmjaam 
la  the  adndnum  of  erideoce:  Hoam  v,  Hcmit  hm^  Ox,  86  Aid.  Dm.  210^  nd 
note  2&1;  StmmiH  v.  Semrtma,  97  Id.  992. 

Bbolaratioxs  AQAam  Ivraam  aui  ADMBsiauk  MmikMmd  v.  MBUam, 
78  Am.  Dea  495*  and  note  499.  And  deobiatkina  aoade  by  one  of  the  partiee 
having  a  joint  interest  in  the  soit  are  eyidenoe  against  both:  ffmnt  v.  iEoAn^ 
ton,  63  Id.  134. 

DscLAiuTioirs  Maia  bt  Onb  PAxnfVB  Bnn>  Bora:  JUbv.  WVtom,  81 
Am.  Dec  599. 

BBBoa  Dff  Amormio  Em^mci  may  be  emed  by  laetraotioiis  t»  dinegard 
it:  Unkm  WaUr  Co  ▼.  Craryi,  85  Am.  Deo.  145,  endnote  lAh 

DiRlOTOBS  OV  CORPOBLATIOV  ARX  LXABLB  WOBL  Fr^UD:   8mUh  T.  BoOT,  63 

Am.  Dec  672;  Salmon,  v.  Rkhardson,  79  Id.  255,  note  263. 

Pabtibs,  nu)M  TiifB  Thby  Bboin  to  Fobx  AaBOCunoN  or  partner* 
ship,  Btaad  in  a  confidential  relation  to  each  other,  and  to  all  otfaera  who  may 
subsequently  become  members;  none  of  them  oen  pnrohaae  pmpetty  for  tlie 
company,  and  sell  it  at  an  adnmoe^  withonfc  diwRbming  the  faefes;  tfaiqr  caiuMt 
reap  a  profit  out  of  it.  And  one  partner  cannot  boy  and  sell  for  or  to  the 
firm  at  a  profit;  nor,  if  the  partnership  is  in  contemplation,  can  he  pnrehaee 
with  a  view  to  a  f utore  sale  without  aocoanting  for  the  profit.  Within  the 
scope  of  the  partnership  each  partner  is  agent  for  the  othen,  and  ha  raimwl 
divest  himself  of  such  character  withoat  their  knowledge:  Denmmosrt  OU  CW 
▼.  Denamore,  64  Pa.  St  50^  citing  the  prineipal  case. 

Agent  gannot  Makb  Psonr  eat  of  his  principal,  nor  a  partner  oat  of  hie 
copartner,  vrithoat  hii  assent,  nor  an  associate  out  of  his  oo-aeeociate,  for 
whom  he  has  undertaken  to  act:  Shofi  v.  Stevtmom,  63  Fa.  St.  97,  eiting  the 
principal 
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Whsbx  Pabths  to  Ilugal  Act  tatt  shown  to  have  acted  m  oonoart  for 
^htar  joint  benefit^  the  acta  and  deelarationa  of  one  bind  all:  Bum»  ▼•  MeOabe^ 
72  Fa.  St.  315,  citing  the  principal  case. 

FftAUD  IB  QusanoN  vob  Jubt,  and  the  oTidence  is  perndtted  to  take  a 
-wide  range,  aa  in  nuMt  caaes  it  xesta  upon  oixoinnitanoe^  and  not  doect  prooli 
JtoT«i  ▼.  AwH^  88  Pa.  St.  162»  oiting  the  prinoipal 
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[61  PSXrNBTLVAHIA  STATB,  991] 

OkmrRACT  iob  Stahbing  Tdcbkb  to  bx  Takbn  ow  Lavb  it  I>iBCDnnoir 
A3  TO  Tqcb  is  Ihtkbsst  IN  Land,  within  the  ttstnte  of  franda.  the 
tranandflsion  of  which  mioat  he  in  writing. 

Obowino  Cbops  Pass  to  Adionibtratob,  ahd  kot  to  Hbib,  and  are  liable 
to  be  seized  and  sold  on  ezecntion  aa  personal  chattels  of  a  debtor. 

That  Real  Intxbists  Sbizbd  in  EzxounoN  abb  to  bb  Sold  and  Pass 
AS  RxAL  Bbttatx  is  a  rule  which  admits  of  few,  if  any,  ezceptiona. 

Statdtb  ow  FBAinM—OoNTBAcr  lOE  SAI.X  or  Gbowino  Tdobb. — The 
bolder  of  a  ocotract  in  writing  for  the  aale  of  growing  timber,  abaolnte 
on  its  face,  bnt  accompanied  by  a  parol  defeasance,  eold  it  to  a  batna  JUU 
pnrchaaer,  without  notice  of  the  defeaaance:  AeU,  that  anch  porchaser 
took  a  fan  title. 

Bill  in  equity,  filed  by  Charles  Pattieon  agaioBt  Walker, 
Lathrop,  and  Somers,  setting  ont  in  substance  that  one  Bil- 
lings contracted  to  sell  and  convey  the  white  and  Norway  pine 
and  oak  timber,  suitable  for  sawing  and  manufacturing  into 
lumber,  which  was  then  standing,  lying,  or  being  on  a  cer- 
tain tract  of  land  located  and  described;  that  certain  parties 
fay  sundry  conyeyances  became  owners  of  the  title  to  two 
thirds  of  said  timber,  and  conveyed  all  their  interest  to  one 
Middaugh,  who  afterwards  transferred  two  thirds  of  his  interest 
to  one  Damon  and  T.  Pattison;  that  afterwards  Middaugh  and 
T.  Pattison  assigned  their  interest  in  the  timder  to  Somers,  as 
4;ollateral  security  to  indemnify  Somers  for  advances  made  to 
them,  Somers  then  agreeing  to  reassign  his  interest  to  them 
when  said  advances  should  be  repaid;  that  Middaugh  and  T. 
Pattison  delivered  to  Somers,  according  to  agi^eement,  a  suffi- 
-^ient  qoantity  of  lumber  to  repay  him  his  advances,  and  Som- 
ers refused  to  assign  his  interest  in  the  timber  to  tfamn,  but 
in  fraud  of  his  agieement  had  sold  and  transferred  it  to  one 
Hungerford,  and  that  Hungerford  had  aold  and  transferred  his 
iaterest  to  said  Walker  and  Lathrop;  that  the  two  latter  had 
xmt  and  manufactured  a  large  quantity  of  the  timber  inta 
lomberi  and  were  still  engaged  in  manufacturing  lumber  from 
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the  eame  tract;  that  the  plaintiff  was  owner  of  all  T.  Patti- 
son's interest  in  the  timber,  by  private  sale  and  transfer  from 
him,  and  by  public  sale  on  a  writ  of  venditioni  expotuu  on  a 
judgment  recovered  against  him,  of  which  the  defendants  had 
notice.  The  bill  prayed  an  account  against  the  defendants, 
that  Walker  and  Lathrop  be  directed  to  pay  what  was  due  by 
them,  that  the  defendants  be  enjoined  from  cutting  any  more 
timber,  that  a  commission  issue  to  divide  and  allot  one  third 
of  the  timber  to  the  plaintiff,  that  conveyances  be  executed, 
etc.  The  defendants  answered,  averring  that  the  assignment 
to  Somers  was  on  its  face  absolute,  and  they  had  no  knowl- 
edge of  the  assignment  being  held  as  collateral  security,  etc., 
and  that  Walker  and  Lathrop  owned  all  the  interest  that 
Hungerford  had  in  the  timber.  Hungerford  answered  sepa- 
rately, averring  that  he  bought  from  Somers  for  a  valuable 
consideration,  without  any  knowledge  of  an  agreement  by 
Somers  to  reassign,  or  of  any  equities  whatsoever,  and  that  be 
was  an  innocent  purchaser  for  value,  without  notice.  Walker 
and  Lathrop  likewise  answered  separately,  that  they  bought 
from  Hungerford  without  knowledge,  etc.,  and  were  innocent 
purchasers  for  value,  without  notice.  The  evidence  showed 
the  conveyances  as  set  out  in  the  bill,  also  a  levy  by  the  sherifl 
under  execution  against  T.  Pattison  on  '^  the  equal  undivided 
third  of  all  the  white  and  Norway  pine  and  oak  timber  stand- 
ing or  l3ring  on  a  tract  of  land  known  as  the  Billings  tract," 
etc.;  also  a  sale  under  a  venditioni  exponas  "to  C.  L.  Patti- 
son, of  the  equal  undivided  one-third  interest  in  the  timber 
lying  and  standing  on  the  annexed  described  tract  of  land,'^ 
etc.  There  was  no  deed  from  the  sheriff.  Likewise  the  fol- 
lowing: *'  For  a  valuable  consideration,  to  me  in  hand  paid,  I 
hereby  sell  to  C.  L.  Pattison  all  my  right,  title,  and  interest 
to  all  the  timber  cut  by  Walker  and  Lathrop  on  the  Billing! 
land,  situate,"  etc.  "T.  Pattison."  The  evidence  showed 
that  the  assignment  to  Somers  was  on  the  conditions  set  out 
in  the  bill,  but  not  that  either  Hungerford,  Walker,  or  La- 
throp had  notice  of  the  conditions.  The  evidence  as  to  the 
payment  of  all  the  advances  made  by  Somers  was  conflicting. 
The  court  held  that  the  interest  of  the  vendees  of  Billings  was 
such  an  estate  in  land  as  could  only  pass  by  grant,  and  that 
the  sale  of  the  estate  of  yne  of  the  holders  of  the  Billings 
contract  as  a  chattel  would  not  divest  the  rights  of  such 
holder.  Bill  dismissed  without  prejudice,  and  the  plaintiff 
appealed. 
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W,  II.  Smith  and  C,  II.  Seymour^  for  the  appellant. 
M.  F.  Elliott  and  F.  C.  Smithy  for  the  appellees. 

By  Couriy  Thompson,  G.  J.  It  would  strike  the  unprofes- 
sional mind  in  this  state  with  scarcely  less  surprise  than  it 
would  the  professional,  if  it  were  announced  that  the  growing 
timber  on  a  man's  land  might  be  held  by  a  contract  in  parol, 
against  everybody,  whilst  the  soil  itself  could  only  be  legally 
transmitted  by  an  instrument  of  writing;  that  what  we  have 
been  accustomed  to  consider  an  integrant  part  of  the  freehold, 
the  growing  timber,  might  be  sold  and  transmitted  with  no 
more  solemnity  than  a  pile  of  boards  at  a  saw-mill  or  bushels 
of  wheat  in  a  bam.  If  such  should  come  to  be  the  law,  its 
practical  operation  would  be,  that  one  man  might  own  all  the 
timber  on  another  man's  land  by  a  secret  and  unrecorded 
contract,  while  the  title  to  the  soil  remained  in  the  latter.  Or 
A  might  own  the  timber  on  Black  Acre,  and  B  that  on  White 
Acre,  and  so  on  to  the  end  of  the  chapter.  If  such  interests 
might  pass  by  parol,  or  word  of  mouth,  and  become  mere 
chattel  interests,  they  would  in  time  be  liable  in  the  hands  of 
owners  to  seizure  and  sale  by  sheriffs  and  constables  as  per- 
sonal chattels.  From  such  a  condition  of  things,  nothing  but 
inextricable  confusion  could  possibly  follow.  We  regard  a 
contract  for  the  standing  timber  on  a  tract  of  land,  to  be  taken 
off  at  discretion  as  to  time,  as  an  interest  in  land,  and  within 
the  statute  of  frauds  and  perjuries,  the  transmission  of  which 
must  be  by  writing. 

The  distinction  in  the  English  books  between  the  prima  ves- 
tura  and  the  fructus  induatriales  of  land,  namely,  the  natural 
growths,  and  th»  products  of  agriculture,  has  always  been 
regarded  with  us.  We  have  uniformly  held  that  growing  crops 
pass  to  administrators,  and  not  to  heirs,  and  that  they  are 
liable  to  be  seized  and  sold  on  execution  as  personal  chattels 
of  a  debtor.  So  in  regard  to  the  former,  whenever  we  have 
spoken  on  the  subject  there  is  a  concurrence  likewise  in  the 
doctrine.  In  Yeakle  v.  Jacobj  33  Pa.  St.  376,  this  court  held 
that  the  grant  to  one  of  a  perpetual  right  to  enter  and  cut 
timber  on  another's  land,  for  the  purpose  of  repairing  fences, 
was  within  the  statute  of  frauds  and  perjuries;  that  such  a 
right  is  an  interest  in  land,  and  cannot  pass  by  parol.  This 
case  was  cited  and  applied  in  Huff  v.  McCauley^  53  Id.  206  [91 
Am.  Dec.  203].  Many  if  not  all  the  authorities  bearing  on  thif 
question  may  be  found  referred  to  in  the  arguments  and  opin- 
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ions  in  these  two  cases,  and  I  will  not  burden  tlds  opimen  witb 
them.  We  think  the  principle  of  them  is  indisputable.  Noth- 
ing can  be  drawn  from  the  case  of  Caldwell  v.  FuUon^  31  Id.  475 
[72  Am.  Dec.  760],  and  snbeeqoent  oognate  cases,  in  which 
this  court  has  held  to  the  right  of  sererance  of  a  freehold  estate 
into  one  or  more  estates  of  freehold  within  the  same  botrndaries, 
that  is,  the  mineral  nnder  the  snr&ce,  to  oonstitnte  a  separate 
estate  from  the  surface  land.  The  distinctiveness  of  the  pnr* 
poses  and  nses  of  these  interests  renders  the  division  natnral, 
and  not  productive  of  an  j  confusion,  and  very  important  to  both 
interests.  But  it  was  never  held  that  either  was  a  personal  chat- 
tel, or  to  be  so  treated.  Nor  are  we  for  a  moment  to  doubt  but 
a  conveyance  of  all  the  timber  on  a  man's  land,  to  be  taken  at 
discretion,  is  not  an  interest  in  land  which  may  be  conveyed 
by  an  instrument  in  writing.  That  is  not  our  question;  it  is 
whether  such  an  interest  is  personalty  or  realty;  and  we  un- 
hesitatingly hold  it  to  be  the  latter.  It  is  a  rule  which  admits 
of  few,  if  any,  exceptions,  that  real  interests  seized  in  execu- 
tion are  to  be  sold  and  pass  as  real  estate.  Applying  these 
principles  to  the  case  in  hand,  and  regarding,  as  we  do,  the 
interest  acquired  and  held  by  Middaugh  and  Pattison  in  the 
timber  on  the  land  mentioned  in  the  bill  as  an  interest  in  the 
realty,  the  sale  of  Pattison's  interest  as  a  personal  chattel  we 
hold  did  not  pass  the  title:  St.  BarthoUmjew  v.  fFood,  61  Pa. 
St.  96.  The  learned  judge  was  altogether  right  in  his  ruling 
on  this  point. 

But  the  plaintiff  claims  that  the  assignment  to  him  by  T. 
Pattison  vested  in  him  the  right  to  call  on  the  defendants,  the 
vendees  of  Hungerford,  who  purchased  from  Nelson  L.  Som- 
ers,  to  account  for  profits  accruing  to  his  assignee  under  the 
terms  of  an  alleged  contract  with  Somers,  to  reconvey  to  him 
and  Middaugh,  on  being  paid  advances,  interest,  etc.,  made  by 
him  to  their  benefit  and  use.  That  Somers  has  been  paid  has 
not  been  established  by  preponderating  proof, — indeed,  by  any 
proof,  for  we  think  the  assignor  was  not  a  competent  witness  for 
the  assignee,  on  the  principle  of  Post  v.  Avery ^  6  Watts  &  S.  fi09| 
and  other  cases.  That,  however,  need  not  be  regaled  now. 
The  testimony  was  heard,  and  it  was  rebutted  by  countervail- 
ing proof,  which  left  the  case  in  equUibriOy  if  not  against  the 
plaintiff.  But  in  view  of  another  consideration,  this  was  of  no 
consequence.  It  was  neither  charged  nor  proved  by  tiie  plain- 
tiff that  Hungerford  had  notice  of  the  secret  agteemsnt  be* 
twsen  Somers  and  Middaugh  and  Pattison,  when  he  purchased 
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o^  the  former.  Somers's  title  was  indefeaaable  on  its  face, 
and  without  notice  Hungerford  took  what  it  purported, — a  fall 
title.  This  being  so,  Somers's  conveyance  passed  every  inter- 
est of  Middaugh  and  Pattison  to  Hungerford,  and  of  course 
left  Pattison  to  look  to  Somers  for  redress,  and  not  to  innocent 
purchasers.  The  fact  that  Hungerford  afterwards  took  a  con- 
veyance also  from  Middaugh  establishes  nothing.  It  might 
have  been  for  a  good  reason  or  a  bad  one;  whether  the  one  or 
the  other,  it  establishes  nothing  of  itself,  and  aids  nothing  in 
the  proofs. 

After  a  careful  examination  of  all  the  grounds  taken,  we 
think  the  case  was  rightly  determined  by  the  learned  judge 
below. 

The  decree  is  affirmed  at  the  ooBts  of  the  appellant,  and  the 
appeal  is  dismissed. 

Sali  ov  Qbowdto  Tbbis,  wrrn  Rioht  to  'Bsteb.  on  Laicd,  avd  Removb 
Them  at  Ant  Tdo^  Contxts  Intkrxst  m  Lands,  within  the  meaniiig  of 
the  statate  of  franda:  Kingakif  ▼.  BoBfrook,  86  Am.  Deo.  173;  aad  aee  note 
182,  where  the  easee  beering  upon  the  sabjeot  are  folly  colleoted;  Hi^  y. 
McCcttOeif,  91  Id.  203. 

Pasol  Byidxngb  IB  Admibsiblb  to  Pbovs  that  Chop  gw  Cobn  Gbowdto 
UFON  Land  at  Tm  Land  wab  Gontetxd  did  not  Pass  bt  Dkbd^  but 
was  reserved  by  the  grantor:  Flifni  ▼.  Conrad^  03  Am.  Deo.  588;  and  see 
Baekentitm  ▼.  Siahier,  75  Id.  592,  and  note. 

EzsounoN  HAT  BN  Lbyixd  ON  Defsnbant's  Intibbst  in  GBowiNa  Crop 
mw  Gbain  under  a  oontraot  to  work  land  on  ehares:  Bemal  y.  Homma,  79 
Am.  Deo.  147. 

Qbowino  Gbop  as  bxtwxbn  Vxndox  and  Vxndxb  is  Past  op  Rxaltt; 
and  as  a  general  role,  the  sale  and  oonYoyanoe  of  the  land  by  its  owner 
earries  the  property  in  the  orop  to  the  porohaser:  Tumor  y.  Cool,  85  Am. 
Deo.  449,  and  see  note  452;  AUe$  y.  HlndOer,  85  Id.  407. 

Tbb  fbinoipal  oasb  18  dTBD  to  the  first  point  stated  in  the  tifUabus,  in 
^oifferfY.  Soiaers,  95  Pa.  St.  480;  MUlerY.  Z%faU,  113  Id.  323;  and  to  the 
seeond  point  stated  in  the  gyUdbua,  in  Jomt^M  Appeal,  102  Id.  288;  it  is  dis- 
tinguished, and  is  cited  in  support  of  the  distinction  made  between  contracts 
having  a  view  to  the  immedii^  severance  of  the  timber  and  tfaoee  not  having 

soch  view,  in  MdCUiUod^M  Appeal,  71  Id.  807. 
AM.  Dbc.  Vol. 
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MAABumi  ov  Damages  in  Tobt  is  Actual  Comphtsation  for  the  injury. 
Wliaterer  ascertains  this  is  proper  evidence  for  the  jnry. 

iHADVCBTBnT  OR  UnIKTENTIONAL  INJURIES,  OR  ACTS  UNACCOMPANIED  WTTH 

Maucb,  draw  after  them  only  their  immediate  and  direct  consequencest 
and  not  those  remote  and  speeolative.  In  snch  cases,  damages  are 
merely  compensatory. 

0B088LT  Neouosnt  OR  MALICIOUS  AcT3  are  the  snbject  of  largo  damagea, 
resting  in  the  discretion  of  the  jury,  uninfluenced  by  prejudice  or  pas- 
sion. 

Damaoxs  los  Injuries  to  Property  vary  according  to  the  claimant's 
right. 

OwHXR  OY  Freehold  mat  Recover  for  In jurt  which  permanently  affects 
or  depreciates  his  property;  Unt  a  tenant  or  one  having  only  a  possess- 
ory right  can  recover  only  for  an  injury  to  his  use  or  enjoyment  of  it 

When  Owner  of  Property  is  in  Actual  Possession  and  use  of  it,  he  is 
entitled  to  recover  all  damages  flowing  directly  from  the  tort  complained 
of,  whether  the  injury  is  permanent  or  temporary. 

Compensation  tor  Diminished  Enjoyment  or  Use  op  Property  for  a 
number  of  years  does  not  compensate  for  the  diminished  value  of  the 
land  itself. . 

When  Land  is  Leased,  Injury  Which  Diminishes  m  Annual  PRom 
to  the  tenant,  and  also  the  value  of  the  property  itself,  is  the  subject  of 
a  double  action,  in  which  the  tenant  and  the  landlord  may  each  recover 
his  loss. 

When  Owner  op  Land  is  also  Occupant,  he  cannot  recover  damages  for 
injury  to  the  use,  and  also  for  the  permanent  injury.  He  cannot  recover 
double  compensation  for  the  same  loss. 

When  there  are  Difperent  Modes  of  measuring  damages  resulting  from 
a  tort,  depending  on  the  circumstances,  the  only  proper  way  is  to  hear 
all  the  evidence,  and  then  to  instruct  the  jury,  according  to  the  nature 
of  the  case,  and  the  extent  of  the  injury  is  also  a  fact  for  the  jury. 

In  Action  for  Injury  to  Land  prom  Deposits  of  Sawdust,  defendant 
is  liable  only  for  the  deposit  made  by  him;  if  others  have  oontributetl  to 
the  deposit,  he  cannot  be  held  liable  for  their  injury,  but  his  deposit 
must  be  separated  by  the  best  proof  the  nature  of  the  case  affords,  and 
his  liability  ascertained  accordingly. 

The  opinion  etates  the  case. 

Harding^  Minor ^  and  Seely^  for  the  plaintifTs  in  error. 

Waller  and  Dimmick,  for  the  defendant  in  error. 

By  Court,  Aonew,  J.  In  general,  the  rule  for  the  measure 
of  damages  in  cases  of  tort  may  be  said  to  be  that  which  aims 
at  actual  compensation  for  the  injury;  and  whatever  ascer- 
tains this  is  proper  evidence  to  be  submitted  to  the  jury:  Mc- 
Knight  v.  Ratcliff,  44  Pa.  St.  168;  Douty  v.  Birdy  60  Id.  48; 
Forsyth  v.  Painter,  14  Id.  98  [63  Am.  Dec.  619];  HaH  v.  Evam, 
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8  Id.  22;  Walker  v.  Smith,  1  Wash.  C.  C.  154;  Bussey  v.  Donald- 
8071, 4  Dall.  206.    There  are  qualifications,  however,  as  that  in- 
advertent or  unintentional  injuries,  or  acts  unaccompanied  with 
malice  draw  after  them  only  their  direct  and  immediate  con- 
sequences, and  not  those  remote  and  speculative,  while  grossly 
negligent  or  malicious  acts  may  be  the  subject  of  larger  dam- 
ages.    In  the  former,  the  damages  arc  merely  compensatory; 
but  in  the  latter,  they  rest  in  the  sound  discretion  of  the  jury, 
uninfluenced  by  prejudice  or  passion.    Damages  for  injuries  to 
property  vary  also  according  to  the  nature  of  the  claimant's 
right.    The  owner  of  the  freehold  may  undoubtedly  recover  for 
an  injury  which  permanently  affects  or  depreciates  his  prop- 
erty; while  a  tenant,  or  one  having  only  a  possessory  right,  may 
recover  for  an  injury  to  his  use  or  enjoyment  of  it:  Ripka  v. 
Sergeant,  7  Watts  &  S.  9  [42  Am.  Dec.  214];   Schnable  v. 
Koehler,  28  Pa.  St.  181;  Robb  v.  Mann,  11  Id.  305  [51  Am. 
Dec.  551];  WUliams  v.  Esling,  4  Id.  486  [45  Am.  Dec.  710], 
The  court  below  erred,  therefore,  in  confining  the  proof  of  dam- 
ages of  the  plaintiffs  to  the  mere  use  of  the  water.     Being  the 
owners  of  the  property,  as  well  as  in  its  actual  possession  and 
use,  they  had  a  right  to  all  the  damages  flowing  directly  from 
the  tort  of  the  defendant.     If,  therefore,  a  permanent  injury 
was  created  by  the  lodgment  of  the  tan-bark  in  the  pool  of 
their  dam,  which  actually  depreciated  the  property  in  value 
as  a  water-power,  it  must  affect  the  price  or  value  of  the  land 
to  which  it  belonged;  and  why  should  this  not  be  compensated 
in  damages?    It  is  difficult  to  give  a  good  reason  against  it. 
The  plaintiffs  in  that  case  have  lost  just  so  much  in  the  value 
of  their  property  by  the  illegal  act  of  the  defendant.     Com- 
pensation for  the  diminished  enjoyment  or  use  of  the  property 
for  a  certain   number  of  years  is  no  compensation   for  the 
diminished  value  of  the  estate  itself.     The  profit  of  the  land 
must  not  be  confounded  with  the  land  itself.     If  the  land  were 
under  lease,  an  injury  which  diminished  its  annual  profit  to 
the  tenant,  and  also  depreciated  the  value  of  the  property 
itself,  would  be  the  subject  of  a  double  action,  in  which  the 
tenant  and  the  landlord  would  each  recover  the  amount  of  his 
own  loss.     Of  course,  when  an  owner  claims  in  both  capacities 
he  cannot  be  allowed  a  double  compensation  for  the  same  loss; 
so  that  the  damages  for  use  must  not  represent  in  any  part  the 
damages  for  the  permanent  injury.     It  is  the  duty  of  the  court 
to  see  that  one  does  not  overlap  the  other. 

We  think  the  court  erred  also  in  refusing  to  admit  both 
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methods  of  compating  the  permanent  damages,  to  wit,  that 
which  measures  the  damages  by  the  different  valnes  of  the 
land,  with  and  without  the  deposit;  and  that  which  measures 
them  by  the  cost  of  removing  the  deposit  It  is  often  difiScult 
for  a  court  to  determine  the  true  measure  until  all  the  evi- 
dence is  in.  It  may  turn  out  that  the  cost  of  removing  the 
deposit  in  a  certain  case  would  be  less  than  the  difference  in 
the  value  of  the  land,  and  then  the  cost  of  removal  would  be 
the  proper  measure  of  the  damages;  or  it  may  be  that  the  cost 
of  removal  would  be  much  greater  than  the  injury  by  the  de- 
posit, when  the  true  measure  would  be  the  difference  in  value 
merely.  If  there  be  different  modes  of  measuring  the  dam- 
ages, depending  on  the  circumstances,  the  proper  way  is  to 
hear  the  evidence,  and  to  instruct  the  jury  afterwards  accord- 
ing to  the  nature  of  the  case.  The  argument  of  the  defendant 
in  error  is,  that  the  injury  is  only  temporary,  the  tan-bark 
being  light  and  removable  by  freshets.  But  this  assumes  the 
fact.  The  plaintiffs  declared  upon  the  deposit  as  an  injury  to 
their  freehold,  alleged  it  to  be  permanent  in  its  character,  and 
offered  evidence  to  this  effect.  The  fact  was  one  to  be  decided 
by  a  jury;  but  in  assuming  that  the  injury  was  only  to  the 
use  of  the  property  for  a  certain  period  of  time,  the  court  with- 
drew the  fact  of  permanency.  If  the  deposit  was  of  a  tempo- 
rary character  it  was  the  subject  of  proof,  and  the  defendant's 
right  to  an  instruction  to  the  jury  to  confine  the  damages  to 
the  use  during  its  temporary  existence  depended  on  the  find- 
ing of  the  fact.  The  extent  of  the  injury  was  also  a  fact  for 
the  jury.  Whether  temporary  or  permanent,  the  defendant 
is  liable  only  for  the  tan-bark  cast  into  the  stream  by  him, 
which  found  its  way  into  and  lodged  in  the  pool  of  the  dam. 
If  others  above  on  the  stream  contributed  to  the  deposit  of 
tan-bark  or  other  matter  in  the  pool,  the  defendant  cannot  be 
held  liable  for  their  injury,  but  his  deposit  must  be  separated 
by  means  of  the  best  proof  the  nature  of  the  case  affords,  and 
his  liability  ascertained  accordingly.  This  point  has  been  dis- 
cussed and  decided  at  Januaiy  term,  1868,  in  the  case  of  LUUe 
SchuylkiU  Nav  and  BaUroctdand  Coal  Co.  v.  Riehard^s  Adwfr^ 
67  Pa.  St.  142,  firom  Schuylkill  County. 
Judgment  reversed,  and  a  venire /acias  de  novo  awarded. 


MxAiDBJi  ov  Djjuam  nr  AonoK  iob  Tobt  is  oompenntioa  for  Hm  <» 
}«i7 reoeivMl:  Wtvmttr  t.  Ortai  Fatit  J(fg.  Ox,  fl6  Am.  Peg  217,  ndm^ 


^larch,  1869.]    Bbooks  and  Orme  v.  Commonwealth.        645 

LiABiLTrr  FOB  Wkonotitl  Act  EznvM  obIj  to  tiie  damages  arising  from 
the  proximate  and  natural  consequences  of  the  act:  Harriaon  ▼.  BerHq^,  47 
Am.  Deo.  678;  Worcester  v.  Great  Falls  Mfg.  Co.,  06  Id.  217,  and  note. 

ExEMPLABT  Dajcaobs  MAT  BB  AwARDKD  in  cBsos  of  willful  mslioe:  Peoria 
Bridge  Ass'n  v.  Loomis,  71  Am.  Dec  263,  and  note. 

Fob  Injury  to  Propzbty  Sustainxd  whilb  ukdbb  Lkabb,  the  tenan:t< 
may  recover  damages  for  the  injury  to  him,  and  the  owner  may  reooyer  for 
the  damages  done  to  the  land:  McConneU  ▼.  Kibbe,  85  Am.  Dec  266. 

Wbbn  Casb  Admits  oy  It,  Rbsort  mat  bb  Had  to  Dutbrbnt  Mbavs 
of  estimating  the  damsges,  these  to  be  judged  by  the  jury  under  proper  in- 
structions, when  necessary  to  aid  them  in  determining  the  amount  of  loss 
sustained  in  consequence  of  the  injury:  Sogers  ▼.  Bemus,  09  Pa.  St.  430^ 
citing  the  principal  case. 

Though  Dovioultt  of  Sbpabatzmo  Damaob  from  eadi  independent 
cause  may  be  greats  still  it  dose  not  change  the  nature  of  the  tortious  act 
nor  change  nor  relieve  defendant  from  his  liability  for  his  portion  of  the 
damages:  Oould  ▼.  McKetma,  86  Pa.  St.  303^  citing  tiie  principal  case. 

Thb  FBDffoiPAL  GABB  Bi  DisTDrouiBBBD  in  BoTs  ▼.  Hf^mom^  79  Pa.  Si.  77« 
ani  flitedaa  not  being  in  point  in  H^MUtitm  ▼.  Benmf^  ^f  West  BeUmmt^ 
111  Id.  128. 
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fa  PBHHSTLTAIHA  BVAVS,  IM.] 

W^BBB  Fblont  hab  bbbb  Gommittbd  akd  Frbsh  PuBsurr  m  Madb  by  a 
priyate  oitixen  and  the  owner  of  the  stolen  goods  on  reliable  inf  ormatioB 
of  the  felony,  and  the  felons  when  overtaken  are  informed  of  the  felony, 
that  they  are  believed  to  be  the  perpetrators,  and  that  they  must  return 
under  arrest,  but  before  either  is  seised  one  rids  himself  of  the  stolen 
property,  whereupon  th^  kill  the  pursuer,  the  killing  is  murder,  and  not 
manslaughter. 

Whbm  Privatb  CnxzBif  Sbbxino  to  Makb  Illboal  Arbbst  is  killed  by 
the  pursued,  the  crime  is  not  necessarily  manslaughter.  This  depends 
on  whether  the  killing  was  without  malice,  and  arose  solely  from  a  sud- 
den heat  and  passion  up<m  the  iHegal  arrest;  if  it  was  prompted  by  wick- 
edness of  heart  and  conseionsneas  of  guilt  which  determined  the  pursued 
to  escape  at  the  oost  of  an  innocent  life,  the  killing  is  murder. 

To  Rbduob  KiLLnro  to  Mahslauqhtbb,  it  must  be  shown  that  the  party 
doing  it  was  justly  provoked  and  transported  by  passion,  ungovernable, 
and  deaf  to  the  voice  of  reason,  and  the  cause  which  produces  this 
frame  of  mind  must  be  reasonable,  end  bear  a  just  proportion  to  the 
effect. 

To  Rbducb  Kiluno  to  Manslauobtbb,  all  circumstances  must  lead  to 
the  conclusion  that  the  act  done,  though  intentional,  was  not  the  result 
of  oool,  deliberate  judgment  and  previous  malignity  of  heart,  but  solely 
imputable  to  human  infirmity. 

lUBOAL  AsBAULT   WILL    NOT    RBDUOB    KlLLIHe    TO    MaHSLAUOHTBR,   whoB 

the  revenge  is  disproportionate  and  barbaronsL 
Ckuml  and  Uhusual  Bbatzno  ufoh  Slight  Proyooatioii  producing  death 
is  nmrder  by  express  malice^  though  the  killing  was  not  intended,  if  from 
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the  weapon  used  or  cironmstaiieee  it  ii  ahown  that  great  bodily  harm 
intended. 

Upoh  CoMiOBSiON  07  Fklokt,  Pbtvatx  PxRaoN  making  freah  pnrsoit  on 
reliable  information  may  arrest  the  felon,  or  on  probable  eospicion  he 
may  arrest  the  felon  or  person  suspected,  but  on  suspicion  of  felony 
merely  he  cannot  break  open  a  house  or  kill  the  suspected  person. 

PUTATl  PsBSON  (akd  A  FoBTioiu  PxACB  Ofticeb)  present  when  a  felony  ia 
committed  is  bound  to  arrest  the  felon  on  pain  of  fine  and  imprisonment 
if  he  escapes  through  negligence,  and  they  may  justify  breaking  open 
doors;  and  if  they  kill  him,  provided  he  cannot  be  otherwise  taken,  it  is 
Justifiable;  though  if  they  are  killed  in  trying  to  make  the  arrest^  it  is 
murder. 

Uton  OoMMiaBiOH  07  TELOVTf  arrest  may  be  justified  by  any  person  with- 
out warrant;  and  if  an  innocent  person  is  arrested  upon  suspicion  by  a 
private  citisan,  the  arrest  is  excused  if  felony  was  in  fact  committed, 
and  there  was  reasonable  ground  to  suspect  tiie  person  arrested.  But 
if  no  felony  was  committed  the  arrest  is  illegal,  though  an  officer  would 
be  justified  if  acting  upon  reliable  information  from  another. 

Wbxn  Felont  hab  bekn  Commiitbd,  or  upon  probable  suspicion,  a  prhrata 
person  may  arrest  the  felon  without  warrant,  first  giving  notice  of  his 
purpose,  but  the  felony  must  be  proved  to  justify  the  arrest. 

Labobkt  will  JuBTirr  Abbist  bt  Pbtvatb  Citzzkn. 

Whirb  Private  CrnzxN  Sbbkb  to  Abbxbt  an  innocent  party  and  k  killadp 
the  killing  is  manslaughter. 

The  opinion  contains  the  facts, 

Bumettj  Strongj  Storm^  and  Lee^  for  the  plaintiffs  in  error. 
8.  Holmes^  Jr.,  and  Davisj  for  the  commonwealth. 

By  Court,  Aonew,  J.  Thomas  Brodhead  kept  the  Brainerd 
House  in  Dutotsville,  Monroe  County.  On  the  25th  of  Sep- 
tember last,  returning  home,  he  was  informed  that  his  bar- 
drawer  had  been  robbed  by  two  men,  who  had  left  a  very  short 
time  before.  With  his  brother,  Theodore  Brodhead,  he  started 
in  pursuit  of  the  thieves,  and  overtook  them  within  a  mile  from 
home.  When  he  came  up  he  told  them  they  must  go  back 
with  him,  that  his  bar  had  been  robbed,  and  they  were  sup- 
posed to  be  the  men.  Brooks  said  he  would  go  back;  Orme 
refused.  Thomas  took  Orme  by  the  arm  and  told  him  he 
must  go  back  too.  Theodore  Brodhead  then  came  up.  Brooks 
took  money  from  his  pocket  and  tried  to  throw  it  over  a  wall. 
A  two-dollar  bill  fell  near  to  Thomas,  who  let  go  of  Orme  to 
pick  it  up.  While  in  the  act,  he  heard  Theodore  cry  out, 
*'  Don't  you  shoot."  Looking  up  he  saw  Brooks  aiming  a  pis- 
tol at  Theodore's  head,  and  cried  out,  "You'd  better  not 
shoot."  In  an  instant  Brooks  turned  his  pistol  on  Thomas  and 
fired,  and  then  wheeled  upon  Theodore  and  shot  him  down; 
Orme  at  this  time  crying  out  to  Brooks, "  Shoot  them  both  down 
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as  soon  as  you  can.''  Theodore  was  shot  through  the  heart,  and 
Thomas  struck  in  the  side,  the  ball  glancing  from  a  bundle  oi 
papers  in  his  pocket.  Thomas,  much  hurt,  attempted  to  es- 
cape, followed  by  Orme,  who  fired  at  him,  the  ball  grazing  his 
forehead.  Thomas  turned  instantly,  clasped  Orme  around  the 
arms,  and  a  scuffle  ensued,  Orme  firing  several  shots  at  him, 
which  missed.  Orme  called  to  Brooks  for  help,  telling  him  to 
take  a  stone  and  knock  out  Thomas's  brains.  Brooks  first 
struck  him  several  blows  with  his  pistol,  and  then  took  up  a 
stone  and  beat  him  over  the  head  and  face,  cutting  and  gash- 
ing him  severely.  Finally  overpowered,  Thomas  sunk  down, 
and  the  prisoners  fled.  They  were  followed,  caught,  and  iden- 
tified. These  are  the  bare  facts,  stripped  of  superfluous  state- 
ment. Thus  a  felony  was  committed;  the  prisoners  were  the 
felons;  fresh  pursuit  was  made  by  the  owner  of  the  stolen 
money,  on  reliable  information  of  the  felony.  The  felons 
when  overtaken  were  informed  of  the  felony,  that  they  were 
believed  to  be  the  perpetrators,  and  told  they  must  return,  1)0- 
fore  either  was  taken  hold  of,  and  one  began  immediately  to 
rid  himself  of  the  stolen  money.  On  this  state  of  facts,  the 
prisoners'  counsel  asked  the  court  to  charge  the  jury  that 
Theodore  and  Thomas  Brodhead,  not  being  public  officers,  but 
private  citizens,  had  no  authority  to  arrest  them;  that  the 
arrest  was  illegal,  and  the  killing  of  Theodore  was  not  murder, 
but  manslaughter.    The  court  declined  so  to  charge. 

It  is  a  sufficient  answer  to  say  that  the  point  required  tbe 
court  to  take  the  facts  from  the  jury,  and  pronounce  the  crime 
manslaughter  only.  But  if  the  arrest  were  illegal,  it  does  n<»t 
follow  that  the  crime  was  necessarily  manslaughter.  Thei'e 
remained  still  the  question  on  the  evidence  whether  the  kill- 
ing was  without  malice,  and  arose  solely  from  a  sudden  heat 
and  passion  upon  the  illegal  arrest.  The  killing  was  evidently 
not  the  result  of  anger  and  hot  blood  growing  out  of  an  unwar- 
ranted assault  on  the  persons  of  the  prisoners.  It  was  prompted 
by  wickedness  of  heart  and  a  consciousness  of  guilt  which  de- 
termined the  prisoners  to  escape,  even  by  the  sacrifice  of  inno- 
cent lives.  It  was  violent,  heartless,  cruel,  and  unnecessary, 
the  pursuers  having  done  no  violent  or  dangerous  act,  and 
showing  no  arms  or  intention  to  injure.  The  killing  was  evi« 
dently  malicious, — that  is,  the  result  of  depravity  of  heart, 
and  a  cruel  and  wicked  disposition.  It  was  murder  (whether 
of  the  first  or  second  degree  is  not  material  to  the  present  quefi- 
tion),  and  it  was  not  manslaughter.    The  indulgence  which 
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the  law  shows  in  cases  of  manslaughter  is  to  the  weakness  of 
human  nature,  not  its  wickedness.  It  looks  upon  men  as  they 
are,  the  creatures  of  natural  impulses,  and  when  justly  pro- 
voked and  transported  by  passion,  ungovernable,  and  deaf  to 
the  voice  of  reason.  But  the  cause  which  produces  this  frame 
of  mind  must  be  reasonable,  and  bear  a  just  proportion  to  the 
effect.  Therefore,  says  Sir  William  Russell,  in  his  work  on 
crimes,  volume  1,  page  514,  "the  provocation  which  is  allowed 
to  extenuate  in  the  case  of  homicide  must  be  something  which 
a  man  is  conscious  of;  which  he  feels  and  resents  at  the  in- 
stant the  fact  which  he  would  extenuate  is  committed.  AH 
the  circumstances  must  lead  to  the  conclusion  that  the  act  done 
(though  intentional  of  death  or  great  bodily  harm)  was  not  the 
result  of  a  cool,  deliberate  judgment  and  previous  malignity 
of  heart,  but  solely  imputable  to  human  infirmity."  Hence 
an  illegal  assault  will  not  reduce  the  crime  to  manslaughter 
where  the  revenge  is  disproportionate  and  barbarous:  Id.  516. 
517.  And  if  on  any  sudden  provocation  of  a  slight  nature 
one  beats  another  in  a  cruel  and  unusual  manner,  so  that  be 
dies,  it  is  murder  by  express  malice,  though  the  other  did  not 
intend  to  kill  him:  Id.  517, 518.  He  lays  down  this  summary: 
"  In  all  cases  of  slight  provocation,  if  it  may  be  reasonably  col- 
lected from  the  weapon  made  use  of,  or  from  any  other  circum- 
stances, that  the  party  intended  to  kill  or  do  some  great  bodily 
harm,  such  homicide  will  be  murder":  Id.  520;  see,  to  the 
same  effect,  Wharton's  Crim.  Law,  sec.  971.  The  court  there- 
fore properly  left  this  case  to  the  jury  upon  the  evidence,  under 
competent  instructions  as  to  the  nature  and  degrees  of  the 
crime  of  murder,  and  the  nature  of  manslaughter. 

But  it  is  proper  we  should  express  our  views  upon  the 
right  of  arrest.  That  on  the  commission  of  a  felony  a  private 
person  making  fresh  pursuit  on  reliable  information  may  arrest 
the  felon,  is  the  law,  not  only  of  England,  but  of  this  state.  The 
English  law  is  thus  stated  in  4  Bla.  Com.  293:  Any  private 
person  (and  a  fortiori  a  peace  officer)  that  is  present  when 
any  felony  is  committed  is  bound  by  the  law  to  arrest  the 
felon  on  pain  of  fine  and  imprisonment  if  he  escapes  through 
the  negligence  of  the  standers-by .  And  they  may  j  ustify  break- 
ing open  the  doors  upon  following  such  felon;  and  if  they  kill 
him,  provided  he  cannot  be  otherwise  taken,  it  is  justifiable; 
though  if  they  are  killed  in  endeavoring  to  make  such  arrest, 
it  is  murder.  Upon  probable  suspicion,  also>  a  private  person 
may  arrest  the  felon  or  other  person  so  suspected.    But  upoa 
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BuspicioD  of  felony  only,  he  cannot  break  open  a  house  or  kill 
the  suspected  person.  To  the  same  effect,  see  1  Chitty's  Crim. 
Law,  17;  1  Russell  on  Crimes,  593.  In  New  York,  Chief  Jus- 
tice Savage  stated  the  law  thus:  ''If  a  felony  has  in  fact  been 
committed  by  the  person  arrested,  the  arrest  may  be  justified 
by  any  person  without  warrant,  whether  there  is  time  to  obtain 
one  or  not.  If  an  innocent  person  is  arrested  upon  suspicion 
by  a  private  individual,  such  individual  is  excused  if  a  felony 
was  in  fact  committed,  and  there  was  reasonable  ground  to 
suspect  the  person  arrested.  But  if  no  felony  was  committed 
by  any  one,  and  a  private  individual  arrest  without  warrant, 
Buch  arrest  is  illegal,  though  an  officer  would  be  justified  if  he 
acted  upon  information  from  another  which  he  had  reason  to 
rely  on":  HMy  v.  Mizy  3  Wend.  853. 

In  Pennsylvania  the  point  was  made  in  Wakely  v.  Hartf  6 
Binn.  818,  decided  in  1814,  that  the  common  law  had  been 
altered  by  the  constitution,  which,  in  the  seventh  section  of 
the  ninth  article  declares  "  that  the  people  shall  be  secure  in 
their  persons,  houses,  papers,  and  possessions,  from  unreason- 
able arrests;  and  that  no  warrant  to  search  any  place,  or  seize 
any  person  or  thing,  shaU  issue  without  describing  them  as 
nearly  as  may  be,  nor  without  probable  cause,  supported  by 
oath  or  affirmation."  It  was  argued  that  no  arrest  is  lawful, 
without  a  warrant  issued  on  probable  cause,  supported  by  oath. 
But  it  was  held,  that  this  provision  was  to  prevent  the  abuse 
of  the  warrant  of  arreet  by  forbidding  it  from  being  issued 
without  good  cause,  or  in  a  vague  and  uncertain  form,  and 
Tilghman,  C.  J.,  proceeds  to  say:  ''It  is  nowhere  said  that 
there  shall  be  no  arrest  without  warrant.  To  have  said  so 
would  have  endangered  the  safety  of  society.  The  felon  who 
is  seen  to  commit  murder  or  robbery  must  be  arrested  on  the 
spot  or  suffered  to  escape.  So,  although  not  seen,  yet  if  known 
to  have  committed  a  felony,  and  pursued  without  warrant,  he 
may  be  arrested  by  any  person.  And  even  when  there  is  only 
probable  oause  of  suspicion,  a  private  person  may,  without 
warrant,  at  his  peril,  make  ait  arrest.  I  say  at  his  peril,  for 
nothing  short  of  proving  the  felony  will  justify  the  arrest. 
These  are  principles  of  the  common  law  essential  to  tbe  wel- 
fare of  society,  and  not  intended  to  be  altered  or  impaired  by 
the  constitution."  To  this  it  should  be  added  that  a  private 
person,  in  making  an  arrest,  must  give  notice  of  his  purpose 
to  arrest  for  the  felony.    This  is  the  settled  law,  and  was  recog- 
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Dized  by  Gibson,  C.  J.,  in  Ruasettv.  Shuster^  8  Watts  A  B.  809; 
Bee  also  Commonwealth  y.  Deacon^  8  Serg.  ft  R.  49. 

It  is  argued  that  larceny  is  not  such  a  felony  as  justifies 
arrest.  The  force  of  this  distinction  is  not  discernible. 
Though  sometimes  a  light  oflTense,  it  is  often  grave  and  im- 
portant in  its  consequences.  A  loss  which  would  be  grievous 
to  a  poor  man,  and  enlist  all  his  energy  in  the  pursuit,  might 
scarcely  be  felt  by  one  who  is  rich.  To  tell  the  former  thst 
his  right  to  seize  the  felon  and  bring  him  to  justice,  and  thus 
recover  his  property,  depends  on  the  amount  in  value,  would 
only  mock  his  earnestness  and  condemn  the  law. 

It  is  also  said  that  arrest  by  a  private  person  is  contrary  to 
the  genius  of  our  institutions,  and  is  the  relic  of  a  barbarous 
age.  But  the  reverse  is  the  case  in  a  republic,  where  the  peo- 
ple themselves  represent  its  sovereignty  and  its  security.  The 
felon  is  an  enemy  to  that  sovereignty  and  security,  forfeits  his 
liberty,  and  cannot  complain  that  the  hand  of  his  fellow-man 
arrests  his  flight,  and  returns  him  to  justice.  What  title  has 
he  to  immunity  from  the  law  which  he  has  violated,  and  to  lie 
permitted  to  escape  its  penalty,  because  the  officer  of  justice  \s 
not  at  hand  to  seize  him?  He  has  broken  the  bond  of  society; 
he  has  dealt  a  blow  at  its  welSeu'e  and  security;  and  he  h&s 
placed  himself  in  open  hostility  to  all  its  faithful  memberi, 
whose  duty  it  becomes  to  bring  him  to  justice.  We  speak  of 
the  known  felon.  It  is  a  misapplication,  which  applies  tha 
guards  of  the  constitution  and  the  sacred  principles  of  a  junt 
and  well-regulated  liberty  to  his  case.  The  harmless  citizen 
stands  upon  a  different  footing,  and  a  private  person  arresting 
him  does  it  at  his  peril;  and  if  killed,  the  crime  is  only  man- 
slaughter. The  distinction  is  founded  in  nature,  and  its  reason 
is  clear. 

An  innocent  man  is  unconscious  of  guilt,  and  may  stand  (m 
his  own  defense.  When  assailed  under  a  pretense  which  is 
false,  his  natural  passion  rises,  and  he  turns  upon  his  assail- 
ant with  indignation  and  anger.  To  be  arrested  without  cause 
is  to  the  innocent  great  provocation.  If  in  the  frenzy  of  pas- 
sion he  loses  his  self-control  and  kills  his  assailant,  the  law  so 
far  regards  his  infirmity  that  it  acquits  him  of  malicious  homi- 
cide. But  this  is  not  the  condition  of  the  felon.  Conscious  of 
his  crime,  he  has  no  just  provocation, — he  knows  his  violation 
of  law,  and  that  duty  demands  his  capture.  Then  passion  is 
wickedness,  and  resistance  is  crime.  Neither  reason  nor  law 
accords  to  him  that  sense  of  outrage  which  springs  into  a 
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mind  uuconscious  of  oflfeDse,  and  makes  it  stand  in  defense  of 
personal  liberty.  On  the  contrary,  fear  settles  upon  his  hearl., 
and  when  he  uplifts  his  hand,  the  act  is  prompted  by  wicked 
hate  and  the  fear  of  punishment.  It  has  been  said  by  an 
authority  much  older  than  our  law  that  ^*  the  wicked  flee  when 
no  man  pursueth."  A  sense  of  guilt  cannot  arouse  honest  in- 
dignation in  the  breast,  and  therefore  cannot  extenuate  a  cruel 
and  willful  murder  to  manslaughter.  We  see  no  error,  there- 
fore, in  the  answer  of  the  court  to  ihe  third  point.  Finding 
no  merit  in  the  error  assigned,  we  deem  it  unnecessary  to  pass 
upon  the  question  whether  a  bill  of  exception  was  necessary,  to 
be  sealed. 

The  sentence  of  the  court  is  affirmed,  and  the  record  is  re- 
mitted for  further  proceeding  according  to  law. 

Thompson,  C.  J.  I  fully  concur  in  the  reasons  of  my  brother 
Agnew  for  affirming  the  judgment  in  the  court  below  on  the 
very  points  presented  and  argued.  To  that  portion  relating  to 
|>rivate  arrests,  I  am  not  prepared  to  assent,  nor  yet  fiiUy  to 
dissent,  but  I  concur  in  the  result  determined  on. 


Arrbst  of  Crdonal  bt  Privatb  CinzsN:  See  note  to  ffawkhu  ▼.  Com' 
monwtaUh,  61  Am.  Deo.  154-164,  treating  the  questions  discassed  in  the  prin* 
«ipal  case.  And  see  also  Bomm  v.  Siate^  44  Id.  291,  293,  as  to  illegal  arrestfii 
and  arrests  without  warrant  by  private  persons. 

Manslauohteb,  What  is,  and  what  will  reduce  kilUng  to:  Mahar  v.  Pwplt% 
€1  Am.  Dec.  781,  and  note  791. 

HoMiciDB  Attributed  to  Revkngb,  and  punished  as  murder,  when:  Stat4 
▼.  SMppey,  88  Am.  Dec.  70,  and  note  76. 

HoMiciDB  CoMMiTTBD  in  Rssismvo  Illeqal  Arrbst  is  manslanghtei*: 
Hoberis  v.  State,  55  Am.  Dec  97. 


Dankel  v.  Hunter. 

[61  Pbhhstltania  State,  882.] 

CoMTBAcr  bt  Husband  and  Wifb  to  Sell  Laxd  — Specific  Pbrtorm- 
ANCB. — Husband  and  wife  contracted  in  writing  to  sell  certain  real 
estate  belonging  to  the  wife,  and  the  wife's  separate  acknowledgment 
was  taken  to  the  agreement:  held,  that  a  court  of  equity  had  jurisdio- 
tion  to  entertain  a  bill  by  the  vendee  for  specific  performance. 

^APPTTTi  Woman  has  Capacitt  to  Contract  for  Sale  of  her  Reai* 
Estate,  and  to  convey  it  in  the  precise  statutory  method  conferring  the 
power. 

Bill  for  the  specific  performance  of  a  contract  to  sell  land. 
The  opinion  states  the  case. 
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Edward  Harvey ,  for  the  appellant 
John  D.  Stiles^  for  the  appellee. 

By  Court,  Read,  J.  This  is  an  appeal  from  the  decree  of 
the  common  pleas  of  Lehigh  County,  dismissing  a  bill  for 
specific  performance,  brought  by  the  plaintiff  against  a  mar- 
ried woman  and  her  husband,  on  a  contract  for  the  sale  of 
certain  real  estate  belonging  to  her  in  the  city  of  Allentown. 
The  bill  was  demurred  to,  and  an  answer  was  also  filed,  but 
it  was  heard  on  the  demurrer,  and  dismissed. 

The  bill  sets  forth  that  Mrs.  Hunter  was  seised  in  fee-sim- 
ple, as  her  own  separate  estate,  of  the  premises  described  in 
paragraph  No.  1,  and  that  she  and  her  husband,  on  the  3d  of 
December,  1867,  entered  into  an  article  of  agreement  with  the 
plaintiff,  by  which  they  agreed  to  grant,  bargain,  and  sell  to 
the  plaintiff  the  said  premises,  for  which  he  agreed  to  pay 
to  the  said  defendants  the  sum  of  $5,600,  in  manner  follow- 
ing, to  wit:  $275  at  the  execution  of  the  agreement,  and  the 
balance,  to  wit,  $5,250,  at  the  execution  and  delivery  of  the 
deed,  to  wit,  on  the  first  day  of  April,  A.  D.  1868;  in  part  pay- 
ment of  which  the  said  defendants  agreed  to  accept  a  certain 
judgment  against  third  persons  for  $3,500,  which  payments 
shall  be  guaranteed  by  Jesse  M.  Lone  and  the  plaintiff;  that 
the  separate  acknowledgment  of  Mrs.  Hunter  was  taken  to 
this  agreement,  and  that  on  the  said  3d  of  December  the  said 
$275  was  paid  to  the  said  Sarah  Hunter,  and  that  the  balance 
of  the  consideration  money  was  at  the  time  stipulated  ten- 
dered and  a  deed  demanded,  and  that  the  defendants  refused 
to  accept  the  tender,  and  also  refused  to  execute  and  deliver 
to  the  plaintiff  a  deed  for  the  premises. 

T|iere  being  no  opinion  of  the  judge  filed,  we  are  obliged  to 
take  the  questions  as  presented  by  the  counsel  of  the  appellant 

1.  Wo  entertain  no  doubt  that  the  court  had  jurisdiction. 

2.  If  this  had  been  a  deed  of  conveyance  executed  and 
acknowledged  by  the  defendants,  as  this  article  of  agreement 
was,  there  can  be  no  doubt  that  it  would  have  passed  the  title 
of  Sarah  Hunter  and  her  husband  to  the  premises  contained 
in  it.  The  objection  to  the  contracts  of  married  women  for 
the  pale  of  the  real  estate  has  been,  that  they  were  not  exe- 
cuted according  to  the  provisions  of  the  statute.  In  some 
cases  they  were  merely  verbal,  in  others  that  the  husband  was 
not  a  party,  in  others  that  there  was  no  separate  acknowledg- 
ment of  the  wife.     Here  all  the  forms  and  requisites  of  the 
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statute  were  complied  with,  and  the  only  objection  is,  that  it 
was  only  a  contract  to  convey,  and  not  a  conveyance  of  the 
land.  In  Olidden  v.  Struplety  52  Pa.  St.  400,  my  brother 
Agnew  has  put  the  whole  question  in  a  single  sentence:  "A 
married  woman  has  no  capacity  to  contract  for  the  sale  of  her 
real  estate,  or  to  convey  it,  except  in  the  precise  statutory 
mode  conferring  the  power.'*  The  converse  of  this  is  the  law, 
— a  married  woman  has  capacity  to  contract  for  the  sale  of 
her  real  estate,  and  to  convey  it  in  the  precise  statutory 
method  conferring  the  power. 

In  Crofts  V.  Middleton,  25  L.  J.  Ch.  533,  as  stated  in  Fry  on 
Specific  Performance,  72,  it  is  said:  ''  It  is  to  be  added  that, 
with  regard  to  real  estate,  a  married  lady  may,  under  the  act  for 
the  abolition  of  fines  and  recoveries,  not  only  dispose  of  the 
land,  but  contract  respecting  it,  if  not  so  as  to  render  herself 
liable  to  damages,  yet  so  as  to  bind  her  estate  of  inheritance.'' 

As  this  case  will  go  back  for  further  proceedings,  we  desire 
to  say  we  only  decide  that  the  court  has  jurisdiction,  and  that 
the  statutory  execution  of  the  contract  was  in  due  form;  but 
we  decide  nothing  as  to  the  validity  of  the  contract,  or  of  the 
tender  and  its  form,  nor  as  to  any  of  the  allegations  contained 
in  the  answer  which  has  been  sent  up  with  the  demurrer. 

Decree  reversed,  and  record  remitted,  with  directions  to  pro- 
ceed in  due  order. 


CoNVKTAiiOB  OF  Wm's  Rbal  Bstatk— JODfBUt  OV  HUSSAND:  Sm 
Swvil  V.  Kelaey,  95  Am.  Dec.  410;  Stevens  ▼.  ParUb^  95  Id.  636,  and  note 
640;  Harrod  ▼.  Myers^  76  Id.  409. 

CONTETAKOBS    BT  Wm    TO    BS    StBIOILT    CONSTaUKD    TO    FBOtWUS  HEB 

Right:  ^Aarp  ▼.  BaHey^  81  Am.  I>eo.  489. 

CONVETANCS  OF  MaBRIZD  WoifAK  MOT  IN  CONIOBMITT  WITH  StATUTB  18 

Oeneballt  Invalid:  Morrison  v.  WUaon,  73  Am.  Deo.  693;  and  note  599; 
■ee  KirhpatrUk  v.  Brtford^  76  Id.  367-401,  and  extended  note  giving  abstraot 
of  American  statatea  upon  the  subject. 

The  fbinoipal  case  is  otted  to  the  doctrine  *'  that  if  the  oonaideratioii 
money  has  not  been  paid,  the  vendee,  nnless  it  plainly  appear  that  he  has 
agreed  to  mn  the  risk  of  the  title,  may  defend  himself  in  an  action  for  the 
purchase-money,  by  showing  that  the  title  was  defective,  either  in  whole  or 
in  part,  whether  there  was  a  covenant  of  general  warranty  or  of  right  to 
convey  or  quiet  enjoyment  by  the  vendor  or  not,  and  whether  the  vendor 
has  executed  a  deed  of  conveyance  for  the  premises  or  not,**  in  WHsorCe 
Appeal^  109  Pa.  St.  609;  and  is  distinguished  in  BurVs  Appeal,  75  Id.  146,  iu 
which  case  the  wife  had  not  said  or  done  anything  compelling  her  to  unite  in 
the  fulfillment  of  her  husband's  oontraot  She  had  not  executed  and  duly 
aeknowladged  any  written  inatmoMiit  1^  tHiioh  she  was  boundy  m  the  wife 
bad  don*  in  tba  prinoipal  MM^ 


G5-1  Ba  ncocK  t?.  Case.  I  PeniL 

Babcock  V.  Case. 

[61  Penmstlvakia  Statb,  427.] 

WoERK  Owner  of  Tax  Tttlb  to  Land  Sells  It  representing  it  to  be  good, 
aud  the  purchaser  relies  upon  such  represeiitat«oiia,  a  relation  of  tnit 
is  created  between  the  parties,  which  compels  the  vendor  to  exhibit  the 
truth  of  the  case  as  it  exists  whether  he  knows  it  or  not;  and  his  igno- 
rance of  the  truth,  having  undertaken  truly  to  state  it,  will  not  redeem 
a  falsehood  regarding  the  title,  in  any  material  matter,  from  being  a  frand 
which  will  avoid  the  sale. 

Rnomsioii  of  Ezboutkd  Oontraot  on  Qbound  of  Fraud,  failure  of  con- 
sideration, and  the  like,  is  a  right  in  equity,  subject  to  a  restoration  of 
the  oonaideration.  In  such  case,  the  party  seeking  equity  must  do  equity; 
ha  must  return  the  property  obtained,  or  reconveythe  title,  coiul  a  failore 
in  this  particular  will  bo  followed  by  a  denial  of  equity.  But  if  thi.*  thing 
the  consideration  for  which  is  sought  to  be  recovered  ia  entiruly  worth- 
less, there  is  no  duty  to  retom  it,  in  order  to  entitle  plaintiff  to  recover. 

Wbbrb  CoilTRAOT  18  SoXTOBT  TO  BB  AVOIDED  on  the  ground  of  frauil  or 
failure  of  consideration,  if  any  value  appear^  to  attach  to  defendant's 
title,  a  condition  to  reconvey  in  the  verdict  will  do  equity;  and  if  after 
▼erdiot  it  should  appear  that  a  reoonveyance  ought  to  be  made,  the  oout 
may  restrain  execution  until  it  is  made. 

Thb  opmion  states  the  factB. 

Wetmorey  Wilbur^  and  AUen^  for  the  plaintiff  in  error. 

Brown^  for  the  defendant  in  error. 

By  Court,  Thompson,  C.  J.  The  plaintiff  in  error,  Babcock, 
sold  the  land  which  gave  rise  to  this  controversy  to  the  de- 
fendant in  error,  at  the  distance  of  some  thirty-five  or  forty 
miles  from  its  alleged  location.  There  was  testimony  to  show 
that  he  represented  the  title  as  good;  that  it  was  a  tax  title; 
that  he  had  bought  from  Mr.  Falconer,  and  had  been  to  Tide- 
out,  where  the  land  lay,  and  looked  it  up,  and  found  it  all 
right.  Of  course,  this  was  equivalent  to  saying  that  the  land 
was  unseated,  and  subject  to  be  sold  for  taxes  at  the  time  the 
taxes  for  which  it  was  sold  had  been  last  assessed.  There 
was  also  testimony  that  the  defendant  in  error  said,  if  he 
bought  the  land,  he  would  have  to  take  his  (Babcock's)  word 
for  it  that  the  land  and  title  were  as  he  represented,  and  that 
on  these  terms  the  sale  took  place.  The  jury  believed  this 
evidence,  and  found  against  the  defendant  below,  on  the  ground 
that  he  misrepresented  the  true  state  of  the  land,  when  he 
was  bound  in  good  faith  to  represent  it  exactly  as  it  was,  the 
plaintiff  below  declaring  himself  a  stranger  to  it,  and  relying 
on  his  representations.  Under  such  a  state  of  facts,  there  was 
a  relation  of  trust  and  confidence  between  the  parties,  and  the 
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Bellcr  was  bound  to  exhibit  the  truth  of  the  case  as  it  existed, 
whether  he  knew  them  or  not.  That  is  to  say,  his  ignorance 
of  them,  having  undertaken  truly  to  state  them,  would  not 
redeem  a  falsehood  in  regard  to  them,  in  any  material  matter, 
from  being  a  fraud,  and  a  fraud  that  would  avoid  the  contract. 
All  this  was  suflBciently  explained  to  the  jury  by  the  learned 
judge  below. 

The  plaintiff's  case  below  depended  on  showing  the  worth- 
lessness  of  the  defendant's  conveyance.  This  he  succeeded  in 
doing.  But  it  is  alleged  that  the  plaintiff  was  not  entitled  to 
try  that  question  until  after  a  reconveyance  made  or  tendered 
to  the  defendant. 

As  a  general  rule,  in  the  cases  of  executed  contracts,  this  is 
true.  Rescission  on  the  ground  of  fraud,  failure  of  considera- 
tion, and  the  like,  is  a  right  in  equity  subject  to  a  restoration 
of  the  consideration;  consequently,  in  order  to  obtain  equity, 
it  lies  on  the  party  seeking  it  to  do  equity;  that  is  to  say,  he 
must  return  the  property  obtained,  or  reconvey  the  title.  If 
this  be  the  equitable  requirement,  a  failure  in  that  particular 
would  ordinarily  be  followed  by  a  denial  of  the  equity  de- 
manded. But  if  the  thing,  the  consideration  for  which  is 
sought  to  be  recovered  back,  be  entirely  worthless,  there  would 
be  no  duty  to  return  it.  This  we  held  in  Flynn  v.  Allen, 
57  Pa.  St.  482,  a  case  from  Potter  County.  We  decided  that 
the  return  of  the  worthless  township  orders  bought  by  the 
plaintiff  from  the  defendants  was  not  essential  to  the  plain- 
tiff's right  of  recovery.  As  nobody  can  have  an  equity  in  a 
thing  worthless  in  itself,  it  must  follow  that  the  restoration  of 
such  a  thing  will  not  be  required  in  equity.  Wherever  the 
question  of  restoration  arises,  it  is  an  equitable  question,  and 
is  to  be  dealt  with  on  equitable  principles.  If  there  be  no 
value  in  a  conveyance,  for  instance,  and  no  right  of  recourse 
on  any  one  on  a  reconveyance,  would  the  want  of  such  a  re- 
conveyance having  been  tendered  outweigh  a  plaintiff's  equity 
to  have  his  money  back,  who  had  been  egregiously  defrauded? 
If  it  would  not,  a  reconveyance  would  not  be  required.  It  is 
only  required  in  order  to  prevent  the  party  holding  the  thing 
paid  for,  and  recovering  the  price,  also,  that  a  return  is  essen- 
tial in  equity.  If  the  thing  be  worth  nothing,  of  what  conse- 
quence is  a  reconveyance  or  return  of  it? 

The  defendant  below  did  not  show  that  a  reconveyance  by 
the  plaintiff  to  him  would  be  of  any  value.  What  equity  had 
be  to  have  it,  therefore  7    It  must  be  remembered  that  if  the 


656  Baboogk  v.  Cabb.  [Penn. 

plaintiff  was  defrauded^  it  avcnded  the  oonreyanoe,  and  Ids 
right  was  complete  to  his  money.  It  never  lawfhlly  passed 
out  of  him.  The  right  to  have  it  again  depended  on  what 
might  appear  in  the  defense.  He  could  not  know  that  the 
defendant  would  insist  on  a  reconveyance  of  a  worthless  title, 
and  was  not  bound  to  make  a  reconveyance,  or  tender  one.  If 
any  value  appeared  in  it,  however,  a  condition  to  reoonvey  in 
the  verdict  would  effectually  do  equity  in  the  premises.  In- 
deed, after  verdict,  if  it  should  come  to  light  that  a  reconvey- 
ance ought  to  be  made,  it  is  within  the  equitable  power  of  the 
court  to  restrain  execution  until  it  be  made.  In  all  cases, 
therefore,  the  equity  of  the  defendant  is  to  be  judged  of  and 
administered,  if  it  be  an  equity  at  all,  and  if  it  be  not^  the 
claim  goes  for  nothing.  If  equity  requires  a  reconveyance  to 
precede  suit,  it  will  be  so  administered;  if  it  can  be  protected 
on  the  trial  as  it  may  in  almost  every  possible  case,  it  will  be 
so  administered.  If  there  be  no  equity  in  the  case,  but  only 
an  assumption  of  it,  it  ought  to  be  disregarded.  That  was  the 
category,  it  seems  to  us,  in  which  the  defendant's  claim  to 
equity  stood.  Should  the  court  below  be  of  opinion,  however, 
that  justice  demands  a  reconveyance  to  be  made  to  the  de-. 
fendant,  it  might  restrain  the  execution  until  it  be  made. 

The  action  is  at  common  law,  but  still  it  is  an  equitable  ac- 
tion; contemplating  it  in  this  light,  the  rights  and  duties  of 
the  parties  are  more  easily  perceived,  and  as  they  strike  us 
we  have  stated  them.  We  do  not  impinge  on  the  case  of 
Pear8oU  v.  CJiapin,  44  Pa.  St.  12.  That  case  was  well  decided 
on  its  facts.  We  think  there  was,  therefore,  no  error  in  the 
ruling  of  the  learned  judge  upon  the  defendant's  first  and 
second  points. 

Nor  do  we  consider  there  was  error  in  the  answer  to  the  third 
point  of  the  defendant  It  was  true  in  law,  if  the  fact  were  so, 
that  if  there  was  no  land  unseated  to  which  the  treasurer's 
deed  was  applicable,  the  conveyance  may  have  been  regular, 
but  it  operated  on  nothing.  The  court  committed  no  error  in 
telling  the  jury  so.  It  was  their  business  to  say  how  tbe  fact 
was,  and  they  have  said  so.  The  other  branch  of  tbe  point 
was  affirmed. 

There  are  several  errors  to  which  no  arguments  were  ad- 
dressed, but  we  have  considered  them,  as  requested  in  the  oral 
argument,  and  see  nothing  whatever  to  oorreot  in  fhe  rolings 
of  the  learned  judge  in  regard  to  them. 

It  was  proposed  to  prove  on  the  part  of  the  defandant  that 
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the  price  at  which  the  land  was  sold  was  so  inadequate  to  its 
value,  if  oil  territory,  that  an  inference  onght  to  have  been 
drawn  by  the  jury  that  the  plaintiff  took  the  risk  of  the  title. 
Such  was  by  no  means  a  legitimate  inference.  It  was  not 
known  to  be  oil  territory,  and  the  risk  of  this  may  have  been 
the  indnoement  to  offer  it  at  so  low  a  figure.  The  testimony 
would  be  ineffectual,  unless  it  would  raise  a  presumption  con- 
trary to  the  express  facts,  and  sufficient  to  overturn  them,  as 
proved  by  the  witnesses,  that  the  defendant  represented  the 
title  as  good,  and  he  knew  it,  and  that  the  plaintiff  said  he 
would  rely  on  his  word  and  take  it.  The  proposed  testimony 
was  susceptible  of  other  inferences,  and  not  necessarily  those 
claimed, — in  fact,  not  possible,  in  view  of  the  evidence  in  the 
case.  There  was  no  error  therefore  in  this,  nor  in  any  other 
part  of  the  case,  and  the  judgment  is  affirmed. 


CosTRAcr  FOR  Salb  Of  Laivb  is  void  when  the  vendee  has  relied  npon 
f^lae  repreaentatiana  made  by  the  vendor  as  to  the  title:  Brown  v.  Manning, 
74  Am.  Deo.  736,  and  note  739;  and  miarepresentationa  as  to  title  innooently 
made  wiU  entitle  the  vendee  to  rescind  the  contract:  Rimer  v.  Dugan,  TJ  Id. 
687,  and  note. 

PuRCHASBBy  TO  RBCnn>  Contract  or  Salb,  mnst  put  vendor,  or  ofiSsr  to 
put  him,  in  the  aame  sitnation  he  was  in  before  the  delivery  of  the  property: 
Ilynaon  v.  Dkmii,  41  Am.  Dee.  100;  Duncan  v.  Jeier,  30  Id.  342,  and  note. 

RB9CI88IOB  OF  CONTRACT  FOR  Salb  OF  Lanb  on  ground  of  fraud:  Legter 
V.  Mohan,  60  Am.  Deo.  530,  and  note;  Brovm  v.  Manning,  74  Id«  737,  and 
note  739. 

In  AcnoN  fob  Rbscission  of  Contract  for  Purchasb  of  land,  notice 
of  resciasion,  and  an  offer  to  return  the  property,  is  necessary,  so  as  to  put 
the  vendor  m  state  quo,  unless  his  title  is  entirely  worthless,  when  there  is 
no  duty  to  return  it:  Beetem  v.  BturUiolder,  69  Pa.  St.  253;  Morrow  v.  Bees, 
69  Id.  373;  and  if  such  title  proves  to  be  worth  anything,  provision  can  be 
made  in  the  verdict  for  its  return:  Cooper  v.  Bushley,  72  Id.  257.  The  re- 
conveyance or  return  of  the  property  is  only  required  to  prevent  the  vendee 
from  holding  the  thing  paid  for,  and  recovering  the  price:  Bums  v.  McCabe, 
72  Id.  314,  all  citing  the  principal  case. 

NoTHDfo  but  Fraud,  Mibtakb,  or  Tubpitudb  oI  consideration  wiU  jna* 

tify  the  reaoiaaion  of  an  executed  contract  for  the  aale  of  land:  SUphaCs  Ap* 

peai,  87  Fa.  St  207,  citing  the  principal 
Am.  Dec  Vol.  C-42 
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Graham  v.  Piebob. 

[19  ORATTAM,  21] 

BmtT  Tutast  or  Common  ls  Extitlsd  to  Poann^  Un^  ahb  Xhjov  th^ 
oomnum  property,  withoat  accountability  to  hk  oo-tanante  for  renti  «r 
'    profltiy  except  as  provided  by  statate,  for  so  mnch  aa  he  may  receive  be- 
yond his  just  share  or  proportion. 

TiNAMTs  m  Common  arx  not  Bound  to  Un  Common  Propkbtt  Jointly 
by  means  of  a  partnership  between  them,  bnt  may  possess,  use^  and  en- 
joy the  common  property  severally,  aooonnting  to  their  co-tenants  for  se 
mnch  of  the  rents  and  profits  as  they  may  receive  beyond  their  juift 
share  and  proportion. 

Wbmrm  Tknant  in  Common  Usis  Common  Propkbtt  to  Ezclusion  09 
HIS  Co-txnants,  or  occupies  and  uses  more  than  his  just  share  or  pre- 
portion,  the  best  measure  of  his  accountability  to  his  co-tenants  is,  as  a 
general  rule,  their  shares  of  a  fair  rent  of  the  property  so  occupied  aai 
used  by  him.  But  peculiar  circumstances  may  exists  making  it  propv 
to  resort  to  an  account  of  issues,  profits,  etc.,  as  a  mode  of  adjustmeat 
between  the  tenants  in  common,  as  in  the  case  of  a  tenancy  in  comoion 
in  lead  mines;  and  in  such  case,  in  settling  the  accounts  of  the  occupy- 
ing  and  operating  tenants,  each  should  be  charged  with  all  his  receipli 
and  credited  with  all  hb  expenses,  including  those  for  necessary  improte- 
ments,  on  account  of  the  operation  of  the  mine. 

Tinant  in  Common  Who  Oocupucs  and  Uses  Common  Pbofdctt  Sxra- 
BATXLT  CANNOT  Bs  HxLD  to  account  to  his  co-teiuuits  for  destnictioa 
or  waste,  unless  the  bill  sufficiently  charges  it. 

Aminding  and  Affirming  Dkgreb. — A  commissioner,  in  settling  the  ae- 
counts  of  the  parties,  reported  a  sum  due  from  the  plaintifb  to  the  d^ 
fendant,  and  tiien  added,  "The  complainants  will  hereafter  render  an 
account  of  a  remnant  of  the  business  still  left  in  their  hands."  Bolh 
parties  excepted  to  the  accounts  as  stated,  but  the  court  oveiruled  si 
the  exceptions,  confirmed  the  report,  and  rendered  a  final  decree  in  fvnt 
of  the  def enduit.    ffeU,  that  since  it  was  not  probable  that  the  fnrthtf 
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account  referred  to  by  the  commissioner  would  lessen  the  amount  due 
the  defendant,  and  in  the  absence  of  any  other  error,  the  appellate  court 
could  amend  the  decree  by  providing  for  the  further  account,  and  affirm 
it  as  thus  amended. 

Bill  for  partition  and  for  the  settlement  of  accounts  be- 
tween tenants  in  common.  The  bill  was  filed  in  Febmary, 
1854,  by  Graham  and  thirteen  other  persons,  partners  under 
the  name  of  the  Wythe  Union  Lead  Mines  Company,  against 
Alexander  Pierce  and  one  Chaffin;  and  it  alleged  that  the 
plaintiffs  were  owners  of  fourteen  sixteenths  of  valuable  lead 
mines,  and  that  the  remaining  two  sixteenths  belonged  to 
Pierce  and  Chaffin;  and  that  the  property  was  incapable  of 
division  without  greatly  impairing  its  value.  It  appeared  that 
the  plaintiffs  formed  the  partnership  under  the  name  above 
mentioned  in  February,  1848,  to  continue  until  February, 
1858^  for  the  purpose  of  mining  and  manufacturing  lead;  that 
they  had  proposed  to  the  defendants  to  join  them,  but  that 
Pierce  refused  to  do  so,  and  took  possession  of  a  part  of  the 
land,  and  proceeded  to  carry  on  the  manufacture  and  sale  of 
lead  separately,  but  in  such  manner  as  to  do  great  injury  to 
the  property,  as  claimed  by  the  plaintiffs,  and  particularly  set 
out  it  the  opinion.  Chaffin  stood  aloof,  taking  no  part  in  the 
business.  The  bill  prayed  that  an  account  be  directed  of  the 
operations  of  Pierce  in  the  said  manufacture  of  lead,  from 
the  commencement  of  his  business  in  February,  1848,  to  the 
time  of  filing  the  bill;  that  in  taking  said  account  the  com- 
missioner be  directed  to  ascertain  what  amount  of  lead  he 
had  made,  and  at  what  average  price  per  ton;  what  profits 
had  been  derived  therefrom,  and  to  whom  they  rightfully  be- 
longed; also  what  profits  had  been  realized  by  Pierce  during 
the  same  time,  from  a  mercantile  establishment  which  had 
been  carried  on  by  him  in  connection  with  the  making  of  lead 
at  the  mine,  and  any  other  account  necessary  to  show  the 
liability  of  Pierce  to  the  owners  of  the  joint  property,  growing 
out  of  his  operations  at  the  said  mines;  and  that  all  the  joint 
owners  may  be  decreed  their  just  proportion  thereof.  There 
was  also  a  prayer  for  partition,  if  upon  the  final  hearing  this 
should  seem  advisable.  Pierce  alleged  in  his  answer  that  he 
was  obliged  to  make  large  expenditures  for  sinking  shafts, 
building  furnaces,  etc.,  all  of  which  became  fixtures  on  the 
estate,  and  claimed  that  such  expenditures,  out  of  his  own 
means,  were  a  proper  charge  against  the  receipts  of  the  pro- 
ceeds of  lead;  ho  also  claimed  that  the  profits  of  the  store 
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were  his  own,  made  by  his  own  means.  He  insisted  that  the 
plaintiffs  should  account  to  him  for  his  share  of  the  profits  of 
manufacturing  lead  made  by  them,  alleging  his  readiness  to 
account  for  rent  and  profits,  after  deducting  from  the  gross 
receipts  all  bis  expenses  in  putting  up  fixtures,  etc.,  cost  of 
manufacture,  transportation,  and  sale;  and  asking  that  what- 
ever sum  is  due  him  from  plaintiffs  be  set  off  against  what  is 
<iue  from  him  to  them.  On  the  day  before  the  answer  of 
Pierce  was  filed,  he  and  the  plaintiffs  entered  into  an  agree- 
ment which,  together  with  its  bearing  on  the  case,  appear  in 
the  opinion.  A  commissioner  was  appointed  to  take  an  ac- 
count of  the  manufacture  and  sale  of  lead  by  the  plaintiffs 
and  by  the  defendant  Pierce  from  and  after  the  17th  of  Feb- 
ruary,  1848.  He  took  the  account  as  directed,  from  the  date 
mentioned  to  the  17th  of  February,  1857,  and  reported  as  due 
from  the  plaintiffs  to  Pierce  $2,587.91.  All  the  parties  ex- 
cepted to  the  report,  but  the  court  overruled  all  the  exceptions, 
and  confirmed  the  report.  The  plaintiff's  exceptions,  and  the 
other  facts  material  to  an  understanding  of  the  case,  appear 
in  the  opinion.  ' 

William  Danid^  for  the  appellants. 
Staples  and  Johnston^  for  the  appellee. 

By  Court,  Moncure,  President.  The  court  is  of  (q[>imoD 
that  every  tenant  in  common  has  a  right  to  possess,  use,  and 
enjoy  the  common  property,  without  being  accountable  to  his 
co-tenants  for  rents  or  profits,  except  under  the  statute  for  so 
much  as  he  may  receive  beyond  his  just  share  or  proportion: 
Oode,  p.  586,  c.  145,  sec.  14.  And  although  it  may  be  best  for 
the  interests  of  all  the  tenants  in  common  to  use  the  conunon 
property  jointly,  by  means  of  a  contract  of  partnership  between 
them,  yet  the  individual  owners  have  a  right  to  decide  that 
^question  for  themselves,  and  are  not  bound  to  enter  into  such 
contract  of  partnership,  but  may  possess,  use,  and  enjoy  the 
property  severally,  accounting  to  their  co-tenants  for  so  much  of 
the  rents  and  profits  as  they  may  receive  beyond  their  just  share 
and  proportion  as  aforesaid.  Therefore  the  appellee,  Alexan- 
der Pierce,  was  not  bound  to  enter  into  copartnership  with  his 
co-tenants  in  the  use  and  operation  of  the  lead  mines  in  ques- 
tion; but  had  a  right  to  use  and  eqjoy  the  property  separately 
on  the  conditions  aforesaid. 

The  court  is  further  of  opinioQ  that  although,  as  a  general 
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rule,  where  one  tenant  in  common  occupies  and  uses  the  com* 
mon  property  to  the  exclusion  of  his  co-tenants,  or  occupies 
and  uses  more  of  the  common  property  than  his  just  share 
or  proportion,  the  best  measure  of  his  accopntability  to  his 
co-tenants  may  be  their  shares  or  proi>ortions  of  a  fair  rent  of 
the  property  so  occupied  and  used  by  him,  according  to  the 
principle  laid  down  in  the  case  of  Early  y.  Friend^  16  GratL 
21,  52  [78  Am.  Dec.  649].  Yet,  as  was  said  in  that  ease^ 
'^  there  may  be  peculiar  circumstances  in  a  case,  making  it 
proper  to  resort  to  an  account  of  issues,  profits,  etc.,  as  a  mode 
of  adjustment  between  the  tenants  in  common":  Id.,  p.  64; 
Ruffnera  v.  LeiriSj  7  Leigh,  720  [30  Am.  Dec.  613].  Under  the 
circumstances  of  this  case,  it  was  proper  to  resort  to  an  account 
of  issues,  profits,  etc.,  as  a  mode  of  adjustment  between  the  ten- 
ants in  common.  It  is  not  a  case  of  land  used  for  agricultural 
purposes  only,  in  which  there  is  no  difficulty  in  ascertaining  a 
fair  rent  for  use  and  occupation;  nor  is  it  such  a  case  as  that  of 
Early  v.  Friend,  supra,  where  the  property  consisted  of  salt- 
works, the  yearly  value  of  which  might  be  ascertained  with  rea- 
sonable certainty,  and  where  a  money  rent  had  been  contracted 
for  and  paid  to  some  of  the  tenants  in  common,  which  furnished 
a  standard  for  ascertaining  the  amount  due  to  others;  but  it  is 
the  case  of  a  lead  mine,  the  yearly  value  of  which,  and  more 
especially  of  an  undivided  and  uncertain  portion  of  which,  is 
incapable  of  ascertainment. 

Nor  would  it  be  just,  in  settling  the  account  of  issues  and. 
profits,  to  charge  the  occupying  and  operating  tenants  with  &'. 
certain  sum  per  ton  for  the  quantity  of  ore  raised  from  the 
mine,  nor  to  credit  them  with  an  estimated  sum  per  ton  for 
raising  the  ore  and  manufacturing  the  lead,  as  contended  for 
by  the  appellants.  Such  a  mode  would  be  founded  on  conjec- 
ture merely,  and  would  be  very  unequal  and  unjust,  as  it  could 
not  be  known  what  would  be  the  cost  of  raising  ore,  which 
would  depend  upon  its  situation  in  the  mine,  its  degree  of 
richness,  and  the  facility  or  difficulty  of  getting  at  it,  as  well 
as  upon  the  uncertain  price  of  labor;  nor  what  would  be  tha 
cost  of  manufacturing  lead,  which  would  depend  upon  the  vary- 
ing price  of  labor  and  supplies.  The  best  mode  of  settling 
such  an  account,  and  one  which  is  perfectly  just,  supposing  the 
tenant  to  have  been  capable  and  faithful,  is  to  charge  him 
with  all  his  receipts  and  credit  him  with  all  his  expenses,  etk 
account  of  the  operation  of  the  mine.  This  mode  had  beeik 
pursued  by  the  owners  of  this  mine  prior  to  1888,  when 
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eral  operations  were  conducted  by  different  owners^  who  ac- 
counted with  the  other  tenants  for  their  shares  and  proportions 
of  the  net  profits.  It  was  also  pursued  by  them  from  183S  to 
1848,  during  which  period  they  all  operated  in  one  partnership. 
The  same  course  ought  to  be  pursued  in  regard  to  the  opera- 
tions since  1848,  which  were  conducted  by  the  appellants  and 
the  appellee  separately.  They  severally  conducted  their  oper- 
ations with  the  expectation  of  accounting  for  net  profits  with 
the  other  tenants  in  common,  and  kept  their  accounts  accord- 
ingly.  The  agreement  of  the  9th  of  May,  1855,  recognizes 
that  mode  of  settlement  as  the  proper  one,  and  provides  for 
the  making  of  such  a  settlement.  And  the  consent  decree 
entered  on  the  next  day,  the  10th  of  May,  1855,  directs  accord- 
ingly. The  account  was  therefore  properly  settled  in  that 
mode. 

The  court  is  further  of  opinion  that  in  settling  the  account 
of  the  appellee  Pierce,  the  commissioner  properly  gave  him 
credit  for  improvements  made  by  him,  and  the  circuit  court 
therefore  did  not  err  in  overruling  the  appellant's  first  ezce]>- 
tion  to  the  report  of  the  said  commissioner.  The  said  Pierce, 
having  a  right  as  tenant  in  common  to  occupy  and  operate  the 
mine,  had  also  a  right  to  make  such  improvements  as  were 
necessary  for  that  purpose,  and  to  deduct  the  cost  of  such  im- 
provements from  the  proceeds  of  the  operation.  It  does  not 
appear  that  he  made  any  improvements  which  were  not  neces- 
sary or  were  not  of  permanent  value  to  the  estate,  or  that  he 
incurred  any  unnecessary  expense  in  making  them*  All  of 
them  were  necessary  to  his  convenient  occupation  and  use  of 
the  mine,  except  perhaps  the  small  expense  incurred  in  fixing 
up  a  building  already  on  the  land,  for  a  store:  and  if  it  be  true, 
as  seems  to  be  the  case,  that  good  management  in  conducting 
the  operations  of  a  mine  requires  that  a  store  should  be  kept 
in  connection  with  such  operations,  then  the  fixing  of  the 
storehouse  was  a  proper  improvement  to  be  made  and  charged 
for  in  the  account.  But  whether  it  was  necessary  or  proper 
for  the  operation  of  the  mine  or  not,  it  was  a  permanent  im- 
provement of  the  property,  which  inured  to  the  benefit  of  all 
the  owners,  and  the  expense  of  making  it  is  therefore  properly 
chargeable  to  them  in  the  account.  Although  the  improve- 
ments which  were  already  on  the  property  when  Pierce  com- 
menced his  operations  may  have  been,  as  alleged,  '^  amply 
sufficient  for  the  judicious  and  beneficial  conduct  of  the  busi- 
ness," yet  those  improvements,  or  nearly  all  of  them,  were  in 


Jan.  1869.]  Graham  9.  Pierce.  668 

the  ezclaBive  use  of  the  appellants,  and  Pierce  could  not  exer- 
cise his  right  as  a  tenant  in  common  to  occupy. and  use  the 
mine  without  making  other  improvements  which  were  neces- 
sary for  that  purpose.  But  it  appears  from  the  account  of  the 
appellants  that  a  large  amount  was  expended  by  them  in 
making  improvements  after  Pierce  commenced  his  operations, 
which  amount  is  charged  in  the  said  account,  and  was  allowed 
by  the  commissioner.  And  it  appears  from  the  evidence  that 
the  improvements  made  by  Pierce,  or  nearly  all  of  them,  have 
been  actually  used  by  the  appellants  since  they  became  pur- 
chasers of  Pierce's  interest  in  the  mine. 

The  court  is  further  of  opinion  that  the  circuit  court  did  not 
err  in  overruling  the  appellant's  second  exception  to  the  com- 
missioner's report,  being  ^*  to  the  whole  frame  and  principle 
of  the  report."  Reasons  have  already  been  given  to  show  that 
in  this  case  it  was  not  '*  the  duty  of  the  commissioner  to  fix 
a  proper  cash  value  per  ton  on  the  manufacture  of  lead,"  with 
a  view  of  settling  the  account  u})on  that  basis,  but  to  go  '4nto 
a  detailed  statement  and  account  of  the  transactions  and  ex- 
penditures.'* of  the  parties,  with  a  view  to  a  fair  and  just  set- 
tlement between  them  on  account  of  profits  actually  received. 
The  chief  complaint  of  the  appellants  is,  that  Pierce  conceived 
and  conducted  his  separate  operations  of  the  mine  with  a  view 
to  his  own  profit,  and  without  any  regard  to  the  interests  'of 
his  co-tenants  in  common;  that  he  conducted  a  store  in  con- 
nection with  his  operations  of  the  mine;  that  his  plan  was  to 
turn  the  profits  of  the  combined  operation  as  much  as  possible 
in  the  channel  of  the  store,  the  whole  of  the  profits  of  which 
were  his,  and  to  divert  them  from  the  business  of  the  mine, 
the  profits  of  which  he  had  to  share  with  his  co-tenants;  that 
he  charged  a  large  profit  upon  everything  furnished  by 
him  from  Mh  store,  and  only  employed  such  hands  as  would 
consume  all  or  most  of  their  wages  in  living,  requiring  them 
to  buy  all  of  their  supplies  from  him;  that  all  of  them  were 
trifling,  and  none  of  them  were  worth  their  wages;  and  that 
the  result  of  his  operations  of  the  mine  has  been  to  make  a 
very  small  profit  compared  with  the  profit  made  by  the  ap- 
pellants, whose  operations  they  say  were  conducted  on  a  dif- 
ferent principle,  if  this  complaint  had  been  materially 
sustained  by  the  proofs,  it  ought  to  have  had  an  important 
cflect  on  the  result  of  the  case;  but  we  are  of  opinion  that  it 
is  not.  As  to  the  remark  of  Pierce,  to  which  one  or  two  of  the 
witnesses  testify,  that  a  small  proprietor  might  make  a  large 
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quantity  of  lead,  and  make  a  profit  on  expenditures  by  seHing 
goods,  it  doe»  not  appear  when  it  was  made,  and  it  seems  to 
have  been  a  casual  remark,  not  sufficient  to  indicate  a  fraudu- 
lent purpose  on  the  part  of  Pierce  to  pursue  such  a  plan.  He 
had  a  right  to  keep  a  store  in  connection  with  his  mining 
operations,  as  the  appellants  did  in  connection  with  theirs; 
and  according  to  the  testimony,  it  appears  that  it  is  oonducivs 
to  the  convenient  and  profitable  operation  of  the  mine  to  keep 
a  store  in  connection  therewith.  He  did  not  charge  anything 
more  for  articles  furnished  from  the  store  for  use  in  his  min- 
ing operations,  or  for  the  use  of  the  hands,  than  he  charged 
for  similar  articles  sold  by  him  to  other  customers,  or  than 
other  merchants  in  the  neighborhood  charged  for  similar  arti- 
cles sold  to  their  customers.  And  the  commissioner,  in  set- 
tling his  account,  deducted  the  profits  included  in  the  charges 
for  articles  used  in  his  mining  operations,  so  as  to  place  him 
and  the  appellants  on  the  same  footing  in  that  respect,  they 
having  charged  only  cost  for  such  articles  used  in  their  opera- 
tions. If  his  hands  were  trifling,  and  their  services  not  worth 
their  wages,  it  does  not  appear  that  he  did  not  employ  the 
best  he  could  procure,  and  it  is  not  pretended  that  he  employed 
more  than  were  necessary  to  his  mining  operations,  or  that  he 
paid  them  higher  wages  than  were  paid  by  the  appellants  for 
similar  hands.  The  profits  of  his  store  were  small,  and  much 
less  than  were  the  profits  of  the  appellants'  store  during  the 
same  period. 

As  to  the  profits  of  his  mining  operations  compared  with 
those  of  the  appellants,  it  is  impossible  to  ascertain  them  from 
the  materials  in  the  record,  as  a  large  amount  of  ore  extracted 
by  him  from  the  mine  was  turned  over  by  him  when  he  sold 
out  to  the  appellants,  and  the  proceeds  of  it  have  gone  into 
their  accounts,  thus  swelling  their  apparent  profits,  while  the 
apparent  profits  made  by  him  are  reduced  by  the  expense  of 
raising  the  ore  and  partly  manufacturing  it.  The  appellants 
had  the  great  advantage  of  being  in  possession  of  almost  all 
the  old  improvements  and  fixtures,  and  proceeded  to  carry  on 
their  mining  operations  without  interruption,  and  no  doubt 
with  experienced  hands,  while  the  appellee  had  to  make  new 
improvements,  and  probably  employ  new  hands,  and  it  was 
therefore  a  long  time  before  he  could  commence  his  mining 
operations.  He  seems  to  have  desired  to  do  the  best  he  could 
for  the  interest  of  himself  and  his  co-tenants.  Unfortunately, 
he  and  they  conducted  rival  establishments,  both  in  regard  to 
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mining  and  raerchandisiug;  and  still  more  unfortunately,  the 
effect  of  this  rivalry  was  to  produce  ill  feeling  between  them, 
and  to  cause  them  to  throw  stumbling-blocks,  instead  of  facili- 
ties, into  each  other's  way.  The  natural  fruit  of  all  this  was 
to  involve  them  in  angry  and  expensive  litigation.  But  the 
appellants  have  no  cause  to  complain  of  the  appellee  in  this 
respect,  and  seem  to  have  been,  at  least,  as  much  in  fault  as 
he  in  bringing  about  these  evils.  The  account  between  them 
may  therefore  be  considered  as  balanced  on  that  score.  The 
necessary  effect  of  rival  establishments,  even  if  they  had  pro- 
duced no  ill  feeling  nor  conflict  of  action  between  the  parties, 
would  have  been  to  reduce  the  profits  of  each  by  increasing 
the  price  of  labor  and  supplies,  and  reducing  the  price  of  goods 
•old  at  the  stores.  The  evil  was  greatly  increased  in  this  in- 
stance by  the  ill  feeling  and  conflicts  which  were  engendered 
by  the  rivalry  between  those  parties.  But  as  before  stated, 
the  appellants  have  no  just  cause  of  complaint  on  that  ground. 
The  court  is  further  of  opinion  that  the  circuit  court  did  not 
err  in  overruling  the  appellants'  third  exception  to  the  com- 
missioner's report,  "  because  he  has  not  charged  the  defendant 
Pierce  with  the  sum  of  $920,  the  damages  recovered  against 
the  complainants  upon  the  dissolution  of  an  injunction."  The 
ground  of  this  exception  is,  that  these  damages  were  allowed 
by  the  jury  in  lieu  of  profits  which  Pierce  would  have  made 
but  for  the  injunction;  and  as  the  profits  would  have  belonged 
to  all  the  tenants  in  common,  so  ought  the  damages.  But  we 
cannot  tell  what  influenced  the  jury  in  allowing  damages  in 
the  action  brought  by  Pierce  upon  the  injunction  bond.  We 
cannot  presume  that  they  intended  to  compensate,  not  only  the 
loss  which  Pierce  alone  sustained  by  the  injunction,  but  also 
the  loss  which  the  appellants  themselves,  who  were  in  effect 
the  defendants  in  the  action,  sustained  by  their  own  injunc- 
tion. We  cannot  presume  that  the  jury  intended  to  allow 
damages,  of  which  only  one  sixteenth  would  inure  to  the  plain- 
tiff in  the  action,  while  fourteen  sixteenths  would  inure  and 
be  returned  to  the  defendants  themselves.  The  action,  though 
in  form  ez  eorUraetUy  was  in  substance  ex  delicto^  and  the  evi- 
dence may  have  been  such  as  to  warrant  the  jury  in  allowing 
exemplary  damages;  in  which  case,  of  course,  the  defendants 
who  did  the  wrong  could  have  no  right  to  participate  in  the 
benefit  of  the  damages.  Besides,  we  have  no  account  in  the 
case  of  the  cost  and  expenses  incurred  by  the  plaintiff  in 
prosecuting  the  action,  or  of  the  cost  and  expenses  incurred 
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by  him  in  the  injunction  suit,  over  and  above  ihe  legal  coetj 
recovered  against  the  other  parties. 

The  court  is  further  of  opinion  that  the  circuit  court  did  not 
err  in  overruling  the  appellants'  fourth  exception,  which  is 
''to  the  allowance  to  Pierce  for  the  amount  of  claim  on 
George  Earp  of  $2,780,  upon  the  ground  that  it  was  lost." 
Without  reviewing  the  evidence  in  regard  to  this  claim,  it  is 
enough  to  say  that  we  do  not  consider  it  sufficient  to  show 
that  the  claim  was  lost  by  the  negligence  of  Pierce.  On  the 
contrary,  we  think  it  shows  that  the  claim  was  not  lost  by 
such  negligence. 

The  court  is  further  of  opinion  that  the  circuit  court  did  not 
err  in  overruling  the  appellants'  fifth  and  last  exception,  which 
IS  to  the  allowance  of  the  salary,  board,  etc.,  of  agents  employed 
by  Pierce.  The  ground  of  this  exception  is  that  these  agents 
were  employed  as  well  about  the  individual  business  of  Pierce 
as  in  his  mining  operations.  But  the  salary  of  only  one  agent 
during  the  period  of  those  operations  is  allowed  by  the  com- 
missioner, and  it  appears  that  at  least  one  agent  was  neces- 
sary, and  was  employed  in  those  operations  during  said  perial. 

There  is  another  assignment  of  error  in  the  petition  of  the 
appellants  to  the  district  court  for  a  supersedeas  to  the  decree 
of  the  circuit  court,  being  the  seventh  which  remains  to  be 
noticed,  and  is  in  these  words:  "The  court  erred  in  decreeing 
a  balance  in  favor  of  Pierce  against  your  petitioners  under  the 
facts  of  the  case.  Pierce  refused  to  co-operate  with  them, 
and  set  up  a  rival  establishment,  which  he  so  conducted  as  to 
yield  comparatively  no  profits,  and  he  is  shown  to  have  in- 
jured the  common  interests  far  more  than  the  amount  of 
his  interest  in  the  profits  made  by  the  company.  No  damage 
is  allowed  your  petitioners  for  the  injuries  they  have  sus- 
tained. The  decree  allows  him  profits  in  fheir  operation, 
without  holding  him  to  account  for  corresponding  profits  or 
damages  inflicted."  Damage  necessarily  resulted  to  the  ap- 
pellants, both  in  their  mining  and  mercantile  operations,  from 
the  carrying  on  of  similar  operations  by  the  appellee,  and  that 
is  the  kind  of  damage  to  which  the  witnesses  no  doubt  gen- 
erally refer  in  their  testimony  in  this  cause.  But  as  the 
appellee  had  as  much  right  to  carry  on  his  operations  as  the 
appellants  had  to  carry  on  theirs,  such  damage  is  merely 
damnum  absque  injuria.  The  appellee  had  no  right  to  destroy 
or  waste  the  common  property,  and  if  he  had  willfully  done 
so,  or  by  gross  negligence  had  occasioned  such  destruction  or 
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waste,  he  would  undoubtedly  have  been  responsible,  in  some 
form  or  other,  for  the  injury  thus  done  to  his  co-tenants. 
Some  of  the  witnesses  in  this  case  speak  of  much  waste  hav- 
ing been  committed  in  the  mining  operations  of  the  appellee 
by  the  unskillful  and  careless  conduct  of  his  agents  and 
hands.  It  does  not  appear  that  he  did  not  employ  the  best 
agents  and  hands  he  could  under  the  circumstances.  But  a 
sufficient  answer  to  this  complaint  is,  that  there  is  no  charge 
in  the  bill  of  any  such  waste  or  destruction.  It  is  a  bill  for 
partition,  and  for  the  settlement  of  an  account  by  the  appellee, 
both  of  his  mining  and  mercantile  operations.  The  chief 
complaint  of  it  is,  that  ho  had  so  conducted  his  operations 
as  to  make  a  large  profit  by  merchandising,  and  a  small 
profit  by  mining,  and  the  complainants  say  that  ^^  after  very 
mature  reflection  and  much  actual  experience,  at  least  a 
portion  of  them  have  come  to  the  conclusion  that  the  profits 
of  the  mercantile  establishment,  the  necessary  and  indispen- 
sable accompaniment  of  the  successful  manufacture  of  lead, 
ought  in  equity  and  justice  to  be  regarded  as  the  joint  prop^ 
erty  of  the  owners  thereof,  and  that  they  ought  to  be  partici- 
pants in  them  equally,  to  the  extent  of  their  several  interests 
in  the  subject  out  of  which  they  were  made."  The  complaiii- 
ants  therefore  pray  for  an  account  and  relief  accordingly. 

After  the  bill,  but  before  the  answers  were  filed, — to  wit,  on 
the  9th  of  May,  1855, — an  agreement  was  made  between  the 
parties  whereby  it  was,  among  other  things,  agreed  that  Pierce 
should  sell  his  interest  in  the  mine,  and  certain  lands  thereto 
attached,  for  fifteen  thousand  dollars;  and  that  ''if  said 
Pierce  should  hereafter  acquire  or  purchase,  lease,  or  other- 
wise, any  interest  in  the  property  before  described,  he  is, 
under  no  circumstances,  to  work  his  own  interest,  or  to  con:Je 
into  competition  with  the  other  owners  in  the  manufacture  of 
lead;  but  the  business  in  regard  to  the  manufacture  of  lead, 
in  the  event  he  shall  acquire  any  further  interest,  is  to  be  con- 
ducted jointly  in  conjunction  with  the  other  proprietors,  who 
may  be  operating  for  the  joint  benefit  of  all  interested."  And 
it  was  further  agreed  by  the  parties  '^  that  as  they  have  each 
been  engaged  in  merchandising  in  connection  with  the  manu- 
facture of  lead,  they  will,  in  the  future  settlement  of  their  ac- 
counts, relinquish  and  abandon  all  claim,  each  upon  the 
other,  to  mercantile  profits;  and  in  the  settlement  of  their  ac- 
counts, they  will  have  reference  only  to  the  quantity  of  lead 
made,  the  expense  of  making,  transportation,  and  sales,  as 
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disconnected  with  the  mercantile  busineBB;  ....  and  thai 
this  agreement  is  not  to  preclude  either  party  fix>m  having  a 
fair  and  full  settlement  of  all  the  matters  between  them  con- 
cerning the  manufacture  and  sale  of  lead,  with  the  single  ex- 
ception that  any  mercantile  profits  made  by  either  party  is 
not  to  be  brought  into  the  account."  On  the  day  after  this 
agreement  was  entered  into,  a  consent  decree  was  made  di- 
recting a  commissioner  to  '*  take  an  account  of  the  manufac- 
ture and  sales  of  lead  by  the  said  complainants,  and  by  the 
said  defendant  Pierce,  from  and  after  the  seventeenth  day  of 
February,  1848,  to  be  by  him  stated,"  etc.  It  was  the  duty  of 
the  commissioner  under  this  decree  to  take  an  account  only 
'^  of  the  manufacture  and  sale  of  lead  by  the  "  parties  respect^ 
ively,  and  not  of  any  conjectural  damages  arising  from  any 
supposed  destruction  or  waste  of  the  property  occasioned  by 
the  act  or  neglect  of  any  of  the  parties,  as  that  matter  was  not 
embraced  in  the  bill,  nor  in  the  agreement  aforesaid,  nor  in 
the  said  decree,  for  an  account.  The  commissioner  therefore, 
in  taking  the  account,  properly  disregarded  that  matter,  and 
all  the  evidence  in  relation  thereto. 

The  commissioner,  having  taken  the  account,  and  ascer- 
tained a  balance  to  be  due  thereon  by  the  appellants  to  the 
appellee,  made  his  report,  in  which  this  passage  occurs:  ''  The 
complainants  will  hereafter  render  an  account  of  a  remnant  of 
the  business  still  left  in  their  hands."  The  circuit  court  over- 
ruled all  the  exceptions  to  the  report,  ccmfirmed  the  same,  and 
rendered  a  decree  for  the  payment  of  the  said  balance,  but 
took  no  notice  of  what  was  said  in  the  report  in  regard  to  the 
future  account  to  be  rendered  by  the  complainants  as  before 
stated,  although  the  decree  was  final.  The  district  court  was 
of  opinion  that  the  circuit  court  should  not  have  proceeded  to 
a  final  determination  of  the  cause,  but  should  have  confirmed 
the  said  report,  and  recommitted  the  cause  to  the  commis- 
sioner, with  instructions  to  state  and  settle  the  matters  of 
account  between  the  parties  referred  to  in  his  report  as  not 
settled,  but  not  to  reopen  or  disturb  the  account  so  £Eir  as  al- 
ready settled,  and  make  report  of  his  proceedings  to  the  conrt; 
and  upon  the  coming  in  and  confirmation  of  such  new  report, 
should  pronounce  such  decree  as  equity  may  require;  and  the 
district  court  decreed  accordingly,  reversing  in  part,  and 
affirming  in  part,  the  decree  of  the  circuit  court,  and  remand- 
ing the  cause  for  further  proceedings,  but  gave  to  Pierce  his 
costs  in  the  district  court. 
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We  think  that,  instead  of  reversing  in  part  and  aflSrmiug  in 
part  the  decree  of  the  circuit  court  as  aforesaid,  the  district 
court  might  perhaps  more  properly  have  amended  the  decree 
of  the  circuit  court  by  directing  the  account  to  be  taken,  which, 
according  to  the  commissioner's  report,  the  complainants  were 
thereafter  to  render  as  aforesaid,  or  by  reserving  liberty  to  any 
of  the  parties  thereafter  to  apply,  by  motion  in  the  cause  in 
the  said  circuit  court,  for  an  order  for  such  an  account,  and 
then  have  affirmed  the  said  decree  thus  amended.  It  is  not 
probable  that  the  result  of  that  account  will  diminish  the  bal* 
ance  akeady  reported  to  be  due  to  the  appelleci  and  it  seems 
therefore  to  be  unnecessary  to  withhold. the  .payment  of  the 
said  balance  until  that  further  account  can  be  settled.  The 
appellants  do  not  object  to  the  decree  of  the  circuit  court  for 
not  directing  a  further  account.  On  the  contrary,  they  say 
that "  no  exception  was  ever  taken  to  the  report  because  it 
was  incomplete,  or  was  not  a  finality;  ....  neither  party 
asked  for  a  new  order  for  an  account,  nor  for  a  recommitment 
of  the  report;  ....  the  decree  taken  by  Alexander  Pierce 
was  final,  disposing  of  the  subject  and  tiie  costs, — no  other 
or  further  proceeding  was  asked  for  by  him  ";  and  they  there- 
fore contend  that  the  decree  of  reversal  on  that  ground  is  erro- 
neous. But  as  this  error,  if  it  be  one,  is  to  the  prejudice  of  the 
appellee,  and  he  does  not  complain,  but  is  content  with  the 
decree  of  the  district  court  as  it  is,  we  therefore  think  it  ought 
to  be  affirmed. 

Decree  affirmed. 

PoeanszoH  of  Om  Tesast  nr  Oouioir  u  PBasDiOD  hot  to  bb  Uhlaw- 
vuL^  or  advone  to  his  oo-tenaDt:  BeiihMr,  Fox^  97  Am.  Deo.  243;  Oarpmlier 
▼.  Mendenhatt,  87  Id.  136.  Baoh  oo-tcna&t  has  an  aqaal  tight  of  oatry  and 
poaseanon:  larael  ▼.  Ltraek  96  Id.  571. 

LiAsiLrrr  or  Oo-rEOfAjm  to  Aooouht  iob  Runs  asi>  PBonxa,  and  for 
nae  and  ooenpation  of  common  property:  lirad  ▼.  Urod,  96  Am.  Deo,  671; 
Jfoaes  ▼.  A)M^  66  Id.  260;  Pko  v.  CMmhbat,  7Z  Id.  KO;  Ooodmowr.Swer.Tt 
Id.  640;  JBari^v.  Frimi,  78  Id.  666-668,  note. 

RXPAISS  BT  CkMnEKANT  AND  AlLOWAVOB  IOB   iKPBOTBIIBHTi  OBT  PaBTI- 

Tioif :  SobiMon  v.  McDonald^  62  Am.  Deo.  482;  note;  Air%  r.  FHern^  78  Id. 
665,  note. 

Thb  fbinoipal  oasb  d  citkd,  and  the  principle  of  it  appUed  aa  a  mode  of 
•djuatment  between  the  tenanti  in  wmimon  of  an  inm  bbbo^  in  Ntmmam  ▼• 
Htwmm,  27  Otatt  728;  724. 
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RiOHMOND,    FrEDEBIOKSBURO,    AND    POTOMAO     RAIL- 
ROAD Company  v.  J^xbad  and  Smith. 

LU  GEaTTAV.  854.1 

VIThkrk  Prksident  op  Railroad  Compakt  Signs  ih  hib  Owh  Name  dne- 
biil  for  "  labor  performed  on  cottage  lot  of  railroad  company, "  parol  evi- 
dence is  admissible  to  ascertain  whether  the  work  was  performed  for  the 
president  or  for  the  company. 

AUTBORITT    OF    PRESIDENT  OF    RaILROAD  CoMPANT    TO    BIaKX    CoMTRACTB 

for  necessary  labor  for  the  company  is  incident  to  his  office,  and  he  may 
furnish  evidence  of  the  amount  payable  under  the  contract,  either  before 
or  after  the  performance  of  the  senrioe,  and  put  that  evidence^  in  his  db- 
cretion,  into  the  form  of  a  dne>biU  or  promissory  note,  unless  his  author- 
ity is  restricted*  by  special  legislation,  or  by  regulations  of  the  company 
known  to  the  other  contracting  party. 

Faot  that  President  of  Railroad  CoMrANT  Usvallt  Gatx  Nam  of 
the  company  on  printed  forms,  and  signed  them  as  presidsnti  will  not 
prevent  a  recovery  against  the  company  upon  a  due>bil],  not  upon  a 
printed  form,  and  not  signed  as  president  but  is  a  mere  cizonmstanoo  to 
be  weighed  by  the  jury  in  determining  whether  or  not  the  oonndention 
passed  to  the  company  so  as  to  make  them  liable. 

Whxn  Facts  Proved,  and  not  Evidbnci  Merely,  aei  CnennsD^  it  may 
be  that  the  appellate  court  should  draw  its  own  oondnsiQns  from  tliea^ 
uninfluenced  by  the  opinion  of  jury:  Slaughter  v.  TuU,  12  Leigh,  147; 
but  when  the  facts  proved  do  not  establish  the  ultimate  facts,  but  they 
are  to  be  deduced  by  balancing  the  different  facts  proved,  and  by  weigh- 
ing and  comparing  the  inferences  to  be  drawn  from  them,  respect  should 
be  paid  to  the  verdict  and  judgment  in  the  court  below. 

Assumpsit.  Verdict  was  rendered  for  the  plaintiffs;  and 
the  defendants'  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  being  overruled,  thej 
appealed.    The  opinion  states  the  case. 

Sieger  and  Sands,  for  the  appellants. 
Lycns  and  Augustj  for  the  appellees. 

By  Court,  Joynes,  J.  This  is  an  action  of  oinmpnt  hj 
Snead  and  Smith  against  the  Richmond,  Fredericksburg,  and 
Potomac  Railroad  Comi>any,  to  recover  for  certain  work  and 
labor  performed  by  the  slaves  of  the  plaintiffs.  The  declara- 
tion contains  only  the  common  counts.  And  the  principal 
question  is,  whether  the  money  claimed  by  the  plaintiffs  is 
due  from  the  railroad  company  or  from  Edwin  Robinson,  who 
was  president  of  the  company  at  the  time  the  work  was  done. 
The  jury  found  a  verdict  for  the  plaintiffs;  and  the  court  over- 
ruled a  motion  of  the  defendants  for  a  new  trial.  The  bill 
of  exceptions  certifies  the  facts  found  on  the  trial.  Such  waa 
the  obvious  intention  of  the  certificate,  and  I  perceive  no  in- 
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consistency  between  any  of  the  "  facts  "  certified.  It  is  not 
enough,  however,  that  a  bill  should  purport,  by  its  terms,  to 
certify  '^  the  facts  proved,"  if  such  is  really  not  the  substance 
of  what  is  certified:  Vaiden  v.  Commonwealth,  12  Gratt.  717. 

The  plaintiffs  gave  in  evidence  the  following  paper,  the  body 
and  signature  of  which  were  proved  to  be  in  the  handwriting 
of  Robinson,  the  president  of  the  company,  and  which  was 
given  by  him  to  one  of  the  plaintiffs  upon  a  settlement  for  tho 
work,  which  is  the  ground  of  the  present  claim: — 

**$484.  Richmond,  May  81, 1866. 

"  Due  Joseph  H.  Snead  and  Benjamin  E.  Smith  four  hun- 
dred and  eighty-four  dollars,  in  full,  of  labor  performed  on 
cottage  lot  of  the  railroad  company,  the  same  payable  on  de- 
mand, with  interest  from  date.  Ed.  Robinson." 

It  does  not  distinctly  appear,  from  the  terms  of  this  paper, 
whether  it  was  designed  to  acknowledge  a  debt  due  by  Robin- 
eon,  who  signed  the  paper  in  his  own  name,  or  by  the  company, 
whose  officer  and  agent  he  was,  and  upon  whose  lot  the  work 
is  stated  to  have  been  done.  The  language  is  ambiguous  and 
consistent  with  either  view,  and  parol  evidence  of  the  considera- 
tion, and  of  the  origin  of  the  paper,  is  admitted  to  explain  its 
meaning  in  this  respect:  Early  v.  Wilkinson,  9  Gratt.  68;  1  Am. 
Lead.  Cas.,  3d  ed.,  606,  notes  to  Rathbone  v.  Budling;  Nash  v. 
l^oione,  5  Wall.  689.  That  would  be  so,  even  if  the  action  were 
founded  on  the  paper  itself.  It  is  so  a  fortiori  where  the  action 
as  in  this  case  is  founded  on  the  original  consideration. 

It  was  proved  on  the  part  of  the  plaintiffs,  among  other 
t'hings,  that  they  removed  to  Ashland,  where  the  cottage  lot  is 
located,  in  the  fall  of  1854;  that  Robinson,  who  was  the  presi- 
dent of  the  railroad  company,  applied  to  the  plaintiff  Snead  to 
hire  the  hands  of  the  plaintiffs,  and  agreed  to  give  him  $1.25 
a  day  for  each  of  them;  that  during  the  months  of  November 
and  December,  1854,  the  hands  worked  under  the  direction  of 
one  Thompson,  who  was  a  section  master  upon  the  railroad  of 
the  defendants;  that  in  January,  1855,  the  hands  of  the  plain- 
tiff were  turned  over  to  the  control  and  management  of  the 
plaintiff  Smith,  who  made  all  the  contracts  for  work  done  by 
them,  and  kept  the  accounts;  that  they  were  seen  at  work 
under  the  direction  of  Thompson,  the  section  master,  some- 
times upon  the  railroad  of  the  defendants  and  sometimes  upon 
the  cottage  lot,  the  property  of  defendants;  that  some  of  the 
first  work  done  by  the  hands  of  the  plaintiffs  was  paid  for  by 
the  defendants;  and  that  between  1852  and  1856  one  Taylor 
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was  employed  by  said  Robinson  to  do  work  npon  the  cottage  lot 
of  the  defendants,  for  which  work  he  was  paid  by  defendants. 
It  was  further  proved  by  the  plaintifis  that  in  the  spring  of 
1856,  the  plaintiff  Smith  being  about  to  remove  from  Ashland 
to  the  county  of  Lunenburg,  the  plaintiff  Snead  advised  him 
to  go  down  to  Richmond  and  settle  the  accounts  with  the  de* 
fendants;  that  Smith  went  down  accordingly,  and  when  he  re- 
turned told  Snead  that  he  had  taken  a  note  with  interest^  but 
that  in  consequence  of  the  action  of  Thompson  he  bad  been 
compelled  to  lose  about  one  hundred  doUars. 

These  are  all  the  material  facts  proved  by  the  plalntJAh, 
except  one  or  two,  to  be  mentioned  hereafter. 

The  defendants  gave  in  evidence  certain  proceedings  of  the 
board  of  directors  of  the  railroad  company,  and  other  doca- 
meQts  connected  therewith,  from  which  the  fdlowing  fiiets 
appear: — 

In  the  year  1836,  the  railroad  company  purchased,  for  the 
purpose  of  procuring  timber  and  wood  for  the  use  of  the  rail- 
road, a  tract  of  over  four  hundred  acres  of  land,  on  which 
Ashland  is  now  situated.  A  cottage  was  subsequently  built 
upon  this  land,  but  the  date  of  its  erection  does  not  appear, 
though  it  seems  to  have  been  erected  prior  to  November,  1852. 
In  November,  1852,  the  board  of  directors  passed  a  resolution 
authorising  the  president  to  convey  a  title  upon  payment  of 
the  purchase-money,  to  such  persons  as  had  purchased  or 
might  purchase  any  portion  of  the  lands  of  the  company  in 
the  neighborhood  of  the  cottage.  This  building  was  erected 
at  the  expense  of  the  railroad  company.  In  July,  1857,  the 
board  passed  a  resolution  reciting  that  the  president  had, 
under  the  authority  conferred  by  the  resolution  of  November, 
1852,  disposed  of  forty-three  acres  and  a  fraction  of  the  land, 
comprising  lots  Nos.  22,  23,  and  24,  to  himself  and  others  as- 
sociated with  him  in  the  improvement  known  as  the  hotel 
property,  and  that  upon  said  lot  No.  24  a  building  known  as 
the  cottage  building  had  been  located  at  the  expense  of  the 
company,  the  cost  of  whichi  with  such  other  improvements  as 
had  been  made  in  like  manner,  was  to  be  refunded  by  the 
said  purchasers,  and  directing  a  conveyance  of  the  said  prop- 
erty to  Edwin  Robinson  and  his  associates,  upon  payment  of 
the  cost  of  such  improvements  and  interest,  to  be  ascertained 
by  the  treasurer  and  superintendent.  In  September,  1867,  a 
resolution  was  adopted  appointing  one  arbitrator  to  act  with 
another  to  be  selected  by  the  Ashland  Hotel  Company,  for  the 
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purpose  of  ascertaining  the  ezpenBes  which  had  been  incurred 
by  the  company  in  the  erection  of  the  cottage  and  other  bnild- 
tngs,  and  in  the  improvement  of  the  adjoining  grounds.  In 
April,  1868,  the  arbitrators  made  their  report,  in  which  they 
stated  that  the  railroad  company  furnished  all  the  materials 
and  executed  all  the  work  for  the  cottage  building,  except  the 
painting,  plastering,  a  portion  of  the  window  blinds,  and  the 
gas-fixtures;  that  in  respect  to  the  graveled  walk  and  the  dec- 
orations of  the  lawn,  the  gravel,  and  most  of  the  labor  of 
spreading  it,  were  furnished  by  the  railroad  company,  and 
that  the  cutting  down  of  the  trees  and  wood  on  the  lawn,  and 
the  grubbing  and  shrubbing  of  the  lawn,  were  done  by  the 
railroad  company,  and  that  the  balance  of  the  work,  such  as 
as  grubbing,  plowing,  and  grass-seeding,  were  done  by  the 
hotel  company.  They  assessed  the  cost  of  the  improvements 
as  follows:  — 

The  cottage,  as  far  as  completed  by  the  railioad  oom- 

pany * $2,160 

Bathing-house  and  kitchen 860 

Graveled  walk  and  work  on  lawu 100 

$2,600 
At  the  same  time  the  board  passed  a  reflolntion  confirming 
the  report  of  the  appraisers,  and  reciting  that  it  had  been 
agreed  between  the  railroad  company  and  the  Ashland  Hotel 
and  Mineral  Well  Company,  that  the  latter  company  should 
pay  the  amount  assessed  by  the  said  report,  and  that  the  prop- 
erty upon  which  the  said  cottage  and  other  improvements 
were  located  should  thereupon  be  conveyed  to  said  hotel  com- 
pany, and  that  a  deed  had  been  executed  and  tendered  in 
accordance  with  said  agreement,  and  directing  the  treasurer 
of  the  railroad  company,  before  the  delivery  of  the  said  deed, 
to  require  of  the  hotel  company  their  obligation,  payable  on 
demand  for  $4,407.50,  with  interest,  with  Edwin  Robinson  as 
security,  who  should  execute  his  individual  bond  for  the  same 
sum,  and  payable  in  like  manner,  and  deposit  with  the  treas- 
urer one  hundred  shares  of  the  stock  of  said  company,  with  a 
power  of  sale  as  a  further  security. 

It  was  further  proved  by  the  defendants  that  for  several  years 
prior  to  1856  Edwin  Robinson  claimed  the  hotel  and  cottage  lots 
as  his  own,  and  had  expended  large  sums  in  the  improvement 
of  them;  that  he  built  a  hotel  upon  the  hotel  lot,  which  he  kept 
by  an  agent;  that  the  improvements  put  upon  the  property  by 

AM.  Db&  Vol.  C— tt 
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RobiDSOD  were  very  exteneive,  the  cost  of  them  in  1856,  at 
which  time  they  had  all  been  completed,  being  some  fifty 
thousand  or  sixty  thousand  dollars;  that  he  had  built  and 
paid  for  two  cottages  on  the  cottage  lot,  and  had  also  paid  for 
certain  additions  to  the  ball-room,  which  was  on  the  said  lot, 
and  for  certain  repairs  to  the  fencing  and  other  job-work  on 
the  said  lot,  all  before  1856;  that  the  cottage  lot  was  used  by 
Robinson  in  conjunction  with  the  hotel  lot,  the  ball-room,  bil- 
Iiard*saloon,  and  bowling-alley  being  on  the  cottage  lot;  that 
Edwin  Robinson  was  the  principal,  if  not  the  only,  stockholder 
in  the  Ashland  Hotel  and  Mineral  Well  Company;  that  after 
the  appraisement  aforesaid,  the  property  above  mentioned  was 
conveyed  to  said  company;  that  Robinson,  about  1855  and 
1856,  was  hard  run  for  money,  but  that  his  credit  was  good, 
and  he  could  always  borrow  large  sums. 

It  was  proved,  on  the  part  of  the  plaintifis,  in  addition  to 
the  facts  already  mentioned,  that  prior  to  the  fall  of  1860 
Edwin  Robinson  had  failed,  and  left  the  state  of  Virginia; 
that  he  was  a  man  of  integrity,  and  that  the  plaintiff  Snead 
had  from  time  to  time  lent  him  money,  for  some  of  which  he 
still  held  his  bonds;  that  payment  of  the  debt  claimed  in  this 
action  was  not  claimed  of  the  defendants  before  the  fall  of 
1860  (when  the  action  was  commenced),  because  the  plaintiffs 
were  not  in  want  of  money,  and  the  debt  bore  interest,  and 
was  considered  a  good  investment. 

It  was  further  proved  by  the  treasurer  of  the  defendants 
that  while  Robinson  was  president  he  did  sometimes  execute 
notes  for  the  defendants;  that  these  notes  were  in  printed 
forms,  in  which  the  company  promised  to  pay,  and  were  signed 
by  Robinson  as  president;  that  the  usual  mode  of  certifying 
work  done  for  the  company  was  for  the  superintendent  to  cer- 
tify what  was  done,  and  its  value,  and  to  accompany  the  cer- 
tificate with  an  order  on  the  treasurer  to  pay  it,  which  was  the 
course  required  by  the  regulations  of  the  company;  and  that 
the  witness  had  never  known  the  president  to  give  such  cer- 
tificate for  work  done  for  the  company. 

The  defendants  further  proved  that  about  twelve  years  before 
the  trial  (which  was  in  March,  1868),  a  witness  who  met  the 
plaintiff  Sncad  at  Ashland  heard  him  say  that  he  was  very 
busy  doing  some  work  for  Mr.  Robinson  on  the  cottage  lot. 

These  are  all  the  material  facts  of  the  case. 

The  original  contract  of  hiring  was  made  with  the  plaintiff 
Snead,  by  Robinson,  who  was  then  the  president  of  the  rail- 
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road  company.  Both  he  and  the  comi>an7  were  then  probably 
engaged  in  doing  work  upon  the  cottage  lot,  though  it  does 
not  appear  when  Robinson  commenced  his  improvements 
upon  that  particular  lot.  The  terms  of  the  contract,  except 
as  to  the  price,  do  not  appear;  as  far  as  appears,  nothing  was 
said  about  the  particular  work  for  which  the  negroes  were 
hired,  or  as  to  the  party  who  was  to  pay  the  hire.  The  con- 
tract was  made  some  time  in  the  fall  of  1854,  and  the  slaves 
worked  in  the  months  of  November  and  December  of  that 
year.  What  particular  work  they  did  in  those  months  does 
not  appear;  but  it  does  appear  that  the  work,  whatever  it  was, 
was  done  under  the  direction  of  Thompson,  who  was  a  sec- 
tion master  of  the  defendants.  The  necessary  inference  is, 
that  it  was  work  done  for  the  defendants;  for  it  cannot  be 
presumed  that  the  agent  of  the  defendants  would  have  the 
direction  of  the  hands  engaged  in  working  for  any  party  other 
than  the  defendants. 

Whether  there  was  a  new  contract  after  January  1,  1855, 
when  the  control  of  the  slaves  and  the  making  of  the  con- 
tracts for  their  labor  were  turned  over  to  the  plaintiff  Smith, 
does  not  appear.  But  the  slaves  still  worked  as  before,  under 
the  direction  of  Thompson,  who  was  still  a  section  master  of 
the  defendants.  They  so  worked,  sometimes  on  the  railroad 
of  the  defendants,  and  sometimes  on  the  cottage  lot.  And  it 
does  not  appear  that  these  slaves  worked  at  any  time  upon 
the  cottage  lot,  except  under  the  direction  of  said  Thompson. 
The  inference  must  be,  for  the  reason  already  assigned,  that 
all  the  work  done  by  them  on  the  said  lot  was  done  for  the 
defendants,  and  that  they  were  in  their  service.  They  were, 
therefore,  employed  sometimes  upon  the  cottage  lot,  and  some- 
times upon  the  railroad,  as  occasion  required,  but  always  under 
the  direction  of  Thompson. 

And  accordingly  the  plaintiffs  understood  that  their  con- 
tract was  with  the  railroad  company.  Snead  advised  Smith 
to  go  to  Richmond  to  settle  his  accounts  with  the  company. 
Smith  went  to  Richmond  and  had  the  settlement,  and  when 
he  came  back  told  Snead  that  he  had  taken  a  note  with  in- 
terest, but  that  in  consequence  of  the  action  of  Thompson  he 
had  been  compelled  to  lose  about  one  hundred  dollars.  Rob- 
inson was  then  in  good  credit. 

Why  should  Snead  then  treat  the  claim  to  be  settled  as  one 
against  the  company,  if  it  was  really  against  Robinson?  And 
what  had  Thompson  to  do  with  the  claim,  except  as  the  agent 
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of  thfr  defemlAnta,  nnder  whose  diiectioa  the  slavee  had  worked 
io  iheir  eervice?  It  farther  appettrs  that  the  payment  of  the 
note  was  not  sooner  demanded  of  the  defendante  only  because 
it  boie  intere&t,  and  was  regarded  as  a  good  inTeatment. 

But  that  is  not  all,  for  it  appears  that  some  of  the  first  work 
done  by  the  plaintifb'  slaves  was  paid  by  the  defendants. 
This  was  an  admission  that  the  slaves  were  in  their  servioe, 
and  in  the  absence  of  notice  to  the  oompany,  gave  the  plain- 
tifiis  a  right  to  look  to  the  defendants  for  the  payment  of  the 
sobeequent  hires,  at  least  to  the  ext^it  of  all  the  work  done 
upon  their  property. 

It  is  true  that  Bobinson  was,  at  the  same  time,  d<ung  work 
at  his  own  expense  upon  the  cottage  lot;  but  it  does  not  ap- 
pear that  the  slaves  of  the  plaintiffs  did  any  work  on  that  lot 
or  elsewhere,  under  his  direction^  or  under  the  direction  of 
any  agent  or  servant  of  his.  The  improvements  put  upon  the 
cottage  lot  by  bim  may  have  been  more  extensive  and  costly 
than  those  put  upon  it  by  the  defiMidants,  but  it  appears  that 
those  of  the  defendants  amountckl  to  two  thousand  six  hun- 
dred dollars,  at  least.  And  while  Bobinson  claimed  the  lot 
under  an  executory  agreement  with  himself  as  president  of 
the  company,  with  the  terms  of  which  he  had  not  yet  com- 
plied, and  which  had  not  yet  been  assented  to  by  the  board  of 
directors,  the  title  was  confessedly  in  the  defendants,  and  so 
remained  until  after  April  13,  1858. 

It  is  insisted,  however,  that  the  appraisement  of  the  arbi- 
trators shows  that  of  the  two  thousand  six  hundred  dollars 
assessed  by  them  as  expended  by  the  railroad  company  upon 
the  improvement  of  the  cottage  lot,  only  one  hundred  dollars 
was  for  such  labor  as  would  probably  be  performed  by  slaves. 
But  this  proves  nothing  against  the  plaintiffs.  They  were  not 
privy  to  that  appraisement,  and  are  not  bound  by  it.  The 
slaves  may  have  performed  laUur  in  connection  with  the  cot- 
tage, bathing-house,  and  kitchen,  and  which  was,  therefore, 
embraced  in  the  first  two  items  of  $2,150  and  $350,  or  it  may 
have  been  the  intention  of  Bobinson  to  charge  himself  with 
the  payment  of  the  note  held  by  the  plaintiffs,  although  the 
work  was  done  for  and  on  the  credit  of  the  company,  and  he 
may,  therefore,  have  given  no  account  of  it  to  the  arbitrators. 
But  however  all  this  may  have  been,  and  whatever  Bobinson 
may  have  done  or  intended  without  the  knowledge  and  assent 
of  the  plaintiffs,  the  work,  as  we  have  seen,  was  done  upon  a 
lot  belonging  to  the  defendants;  it  was  done  under  the  direo* 
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tion  of  an  agent  and  eenrsnt  of  the  defendants,  while  they 
were  eoigaged  in  making  improrementB  on  the  said  lot;  the 
plaintiffs  xtnderstood  and  believed  liiat  their  contract  was  with 
the  defendants,  and  therefore  gave  credit  to  them  alone;  and 
they  were  justified  in  thus  giving  credit  to  the  defendnnts  fay 
the  fact  that  the  defendants  had  paid  them  fer  part  of  the 
labor  of  the  same  davos,  and  had  not  notified  them  that  they 
would  be  liable  no  longer,  oven  fer  work  done  on  their  prop- 
erty. 

The  anthority  of  Kobinson,  as  president  of  the  railroad  com- 
pany, to  make  contracts  for  the  necessary  labor  for  the  com- 
pany, was  incident  to  his  office^  and  has  not  been  disputed. 
So  he  might  funush  evidence  of  the  amount  payable  under 
the  contract,  either  before  or  after  the  performance  of  the  ser- 
vice, and  put  that  evidence,  in  his  discretion,  into  the  form  of 
a  due-bill  or  promissory  note.  Such  incidental  powers  exist 
by  law  and  general  usage,  and  exist  in  all  cases  where  the 
authority  of  the  president  is  not  restricted  by  special  legisla- 
tion, or  by  regulations  of  the  company  known  to  the  other 
contracting  party.  And  it  is  obvious  from  the  testimony  of 
the  treasurer  that  there  was  then  no  regulation  of  the  com- 
pany restricting  the  power  of  fiobinson  to  execute  promissory 
notes  for  the  company. 

The  argument,  however,  is,  that  as  Robinson  usually  gave 
notes  of  the  company  on  printed  forms,  and  signed  them  as 
president,  it  is  to  be  presumed  that  the  paper  given  to  the 
plaintiffs,  which  is  not  on  a  printed  form,  and  not  cdgned  as 
president,  was  not  intended  to  bind  the  company.  It  is  not 
proved  that  he  never  gave  an  acknowledgment  of  debt,  or 
made  any  other  paper  binding  the  company,  except  on  a 
printed  form,  and  with  the  addition  of  president  to  his  signa- 
ture. But  if  that  had  been  proved,  it  would  only  have  been  a 
circumstance  to  be  weighed  by  the  jury  in  determining  tiie 
question  in  this  case,  namely,  whether  the  work  for  the  price 
of  which  the  action  is  brought  was  done  for  the  defendants, 
and  so  as  to  make  them  liable  to  pay  for  it. 

Upon  the  whole,  I  am  of  opinion  that  the  verdict  of  the  jury 
is  fully  sustained  by  the  facts  proved 

It  is  not  necessary,  therefore,  to  say  anything  in  reference 
to  the  case  of  Slaughter  v.  Titttj  12  Leigh,  147,  which  was  cited 
in  the  argument  by  the  counsel  for  the  railroad  company,  to 
show  that  as  the  facts  proved,  and  not  the  evidence  merely, 
has  been  certified,  we  ought  to  draw  our  own  conclusions  from 
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them,  uninfluenced  by  the  opinion  of  the  jury  or  of  the  circuit 
court.  That  case,  however,  admits  that  when  the  facts  proved 
do  not  establish  the  fact  necessary  to  a  just  conclusion,  but 
such  further  fact  is  to  be  inferred  from  the  facts  proved,  and 
the  facts  proved  leave  it  uncertain  whether  such  further  fact 
can  or  cannot  be  fairly  inferred,  respect  ought  to  be  paid  by 
the  appeUate  court  to  the  verdict  and  judgment  in  the  court 
below;  and  I  apprehend  that  respect  should  thus  be  paid  to 
the  verdict  and  judgment  below,  in  every  case  where  the  ulti- 
mate facts,  upon  which  the  legal  conclusion  in  the  case  must 
rest,  are  to  be  deduced  by  balancing  the  dififerent  facts  proved, 
and  by  weighing  and  comparing  the  inferences  to  be  drawn 
from  them.  In  such  a  case,  this  court  should  not  reverse  the 
judgment  upon  the  verdict,  unless  it  be  a  case  of  ^^  plain  devia- 
tion." 
I  am  of  opinion,  therefore,  to  affirm  the  judgment 

RrvBB,  J.,  concurred  in  the  opinion  of  Joynbs,  J, 

Judgment  affirmed. 

Pabol  Evn>KNos  is  ABiassiBLa  to  Show  whxthxr  ob  hot  Cobpobaxiov  o 
Bound  by  an  instrument  exeoated  by  an  officer  in  his  individual  name:  Mm- 
aer  v.  Johnaom,  07  Am.  Dec.  816,  and  note  319.  See  CWpAaH  y.  J>odd,  96  Id. 
258,  and  note  259;  Yawell  v.  Dodd,  96  Id.  256,  and  note  257.  In  Ilypet  v.  Orif' 
fin,  89  HI.  137,  it  ia  held  that  parol  evidence  cannot  be  admitted  to  exonerate  an 
agent  or  tmsteea  of  a  religions  society  who  have  entered  into  a  written  con- 
tract in  which  he  or  they  appear  as  principal  or  principals,  even  though  it  be 
shown  that  the  payee  had  notice  of  the  agency  at  the  time  the  contract  was 
executed;  but  it  is  also  aaid,  citing  the  principal  case,  that,  although  the  agent 
may  contract  in  his  own  name,  still,  in  a  suit  against  the  alleged  princ^Ml,  it 
is  competent  to  show  by  parol  the  real  facts,  and  that  the  contract  was  made 
on  behalf  of  the  principal,  who  also  may  be  charged;  and  in  such  case  the 
promisee  may  bring  his  action  against  either  party. 

Ck>RFO]IATI01T  MAT  BB  BOUBD  IN  MaTTBBS  07  SlMFUl  OONTBACT  by  du^ 

authoriied  agent  acting  within  the  scope  of.  his  authority:  Muner  v.  Johmm, 
97  Am.  Dec  316,  and  note  319;  MUcIieU  v.  Deed*,  95  Id.  621;  Saebm  etc 
S.  R,  Co,  V.  Parmer^  L,  dk  I.  Co.,  ^  Id.  695,  and  notes. 

VxBDiCT  WILL  NOT  BB  Sbt  AfliDB  ou  the  ground  that  it  is  against  the 
weight  of  evidence:  Ofhir  Silver  MMmg  Co.  r.  CarftiUer,  97  Am.  Dea  560^ 
and  note  56a  Bat  see  New  Orksm  elk.  Co.  w.  StaOum^  97  Id.  47^  and 
note  499. 
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WaB  OpSBATV  as  iNTBBDIOnON  OV  AlL  COMlfEROIAL  AND  OtBDI  PaOODO 

iRTiBOOUBn  and  oommnnioatioii  with  the  pnblio  enemy;  and  every 
species  of  private  oontraot  made  with  subjects  of  the  enemy  daring  war 
isnnlawfoL 

Chick  or  Bill  ov  Exchangs  Dbawn  bt  Cetizen  ov  Onb  Bsluobbjbvt 
upon  a  citizen  of  the  other  during  war  is  unlawful  and  void. 

Laib  Bbbillion  was  Wab,  and  Citizbns  on  Opfositb  Sidxs  wsri 
Alixn  Enxmibs^  and  their  relati<ms,  under  the  constitution,  were  sus- 
pended and  superseded  for  the  time  by  new  relations  under  the  laws  of 


Intibnational  Law  Afplibd  to  Gontraois  and  Tbansaoiions  bktwbbn 
Residents  within  the  limits  of  the  Confederacy  and  residents  in  terri- 
tory under  federal  authority.     . 

Check  Drawn  and  Indobsbd  in  Vibginia  during  Latb  Civil  Wab 
upon  a  bank  in  New  Orleans,  while  New  Orleans  was  under  the  per- 
manent poeaession  and  control  of  the  federal  forces,  is  void,  and  the  con« 
tract  of  indorsement  is  void,  though  all  the  parties,  except  the  New 
Orleans  bank,  were  residents  and  citizens  of  the  Confederate  States. 

Demand  or  Payment  of  Check  Made  bt  Rbsident  of  Vicksbubo  upon 
bank  in  New  Orleans  while  commercial  intercourse  between  Vicksbnrg 
and  New  Orleans  was  prohibited  by  proclamation  of  the  President,  was 
illegal. 

Notice  of  Dishonor  of  Check  Deposited  in  Post-office  at  New  Or- 
leans while  that  city  was  under  permanent  federal  occupancy  and  con- 
trol, and  addressed  to  P'etersburg^  Virginia,  during  the  pendency  of  the 
civil  war,  was  of  no  avail,  unless  it  were  shown  that  the  law  or  a  general 
usage  required  the  letter  containing  the  notice  to  be  preserved  by  the 
postmaster  until  the  restoration  of  mail  communication,. and  then  for- 
warded to  its  destination. 

AssuiiPSiT  by  Billgeny  against  Branch  and  Sons  upon  three 
checks  drawn  August  26,  1862,  by  the  Farmers'  Bank  of  Vir- 
ginia, at  Richmond,  upon  the  New  Orleans  Canal  and  Bank- 
ing Company,  at  Ne^  Orleans,  and  indorsed  by  the  defendants 
to  the  plaintifif  February  20,  1863.  The  defendants  were  resi- 
dents of  Petersburg,  Virginia,  and  the  plaintifif  resided  at 
Vicksburg,  Mississippi.  On  the  23d  of  October,  1863,  the 
checks  were  presented  by  the  plaintiff  at  the  New  Orleans 
bank  for  payment,  which  was  refused;  and  they  were  then 
regularly  protested,  and  notice  of  the  protest  was  deposited  in 
the  post-ofiSce  at  New  Orleans,  addressed  to  the  defendants  at 
Petersburg,  Virginia;  but  at  that  time  there  was  no  mail  com- 
munication between  these  cities.  Judgment  for  the  defend- 
ants, and  the  plaintifif  appeals.  In  other  respects  the  opinkQ 
states  ^<>  oas6« 


BiuuisuY  17.  teANCB  AMD  floM.       [VuTgisia, 

Wise  and  Fitzhughy  for  the  appellant. 
Crump  amd  Jonsi^  for  the  af^Uees. 

By  Court,  Rives,  J.  It  does  not  seem  material  to  consider 
or  settle  the  question  of  pleading  raised  by  the  demurrers  to 
the  original  and  amended  declarationa  in  thid  caae.  The  com- 
mon counts  in  indebitatus  CLSsumpsit^  which  were  sustained^ 
would  haye  sufficed  to  sustain  a  recovery  under  the  authority 
of  Bank  of  United  States  y.  Jaeksonj  9  Leigh,  221.  The  con- 
tract was  on0  of  privity  between  ib^m  parties,  apd  i»pruDg  out 
of  the  payment  of  money  by  one  to  the  othter.  Had  the  case 
been  submitted  to  a  jury,  it  would  have  conduced  to  a  elearer 
deyelopment  of  the  issue,  if  the  plaintiff  had  been  allowed  to 
count  specially,  as  he  did  in  his  amended  declaration,  upon 
the  particular  facta  of  his  demand.  The  practiee  of  relyiog 
on  these  general  eounts  was  disappf«yed  and  dieoouraged  at 
an  early  date  in  the  case  of  Wood  v.  Luttrd^  1  Call,  232,  240, 
by  Judge  Pendleton,  who  used  tips  ji^LSt  ^nd  emphatic  lan- 
guage: "  I  eannot  forbioar  to  iwntion  that  I  4o  npt  like  this 
new  practice  of  general  ooants  mueh,  as  they  tend  to  surprise 
the  other  party,  without  giving  him  the  opportunity  of  prepar- 
ing for  a  full  defense.*'  But  in  this  case,  the  parties  waived 
their  right  to  have  a  jury  for  the  txx^l  of  Uu0  cajiae,  and  agreed 
that  the  whole  maibter,  of  law  and  &fit,  should  be  beard  and 
determined  by  the  court.  Inaemueh,  therefore,  as  the  court 
held  and  was  well  justified  in  holding,  that  a  recovery,  if  at 
all,  might  be  had  under  the  common  eounts^  and  pooceeded 
to  hear  and  determine  the  case  upon  its  merits  under  these 
counts,  we  are  relieved  of  the  neeeieiAf  of  fidjqatiiig  the  plead- 
ings with  any  teohmeal  nio^^y.  There  was,  perha^a,  no  ctim 
reason  for  suataining  the  demoriw  to  the  amended  dedaratioa, 
aave  that  it  did  not,  in  the  opiniiCA  of  the  eeinrt»  aet  oat  a  l^gfJ 
cause  of  action, — a  oonclusion  also  reMJM  in  th#  judgmoot 
given  for  the  defendants  i^fon  the  £Mt0. 

We  are  therefore  remitted  to  the  in^mi^  whethv  tibe  osn- 
tract  in  this  caae  was  capable  of  being  aneoftod  »  a  cooft  af 
law.  The  parties  to  this  contract  wane  aU  ajifce  reeiileata  of 
the  Goofedetate  Stoies.  In  Febraaryt  196S,  tlNi  plaintiff  in 
error  purchased  of  the  defaodanl0  tfaffae  affrenal  dnfti  of  tke 
Farmers'  Bank  of  Vixiginia  upoa  tb^  Hev  OiteMia  Qmmti  Mid 
Banking  Comf  anjr^  bearing  date  tim  dfth  ii£  Mgott^  UM91  iv 
thfi  Bipan  of  tiw  tkeuiaod  doUani  tMk.  Morte  tbo  d«le«f 
these  drafts,  the  city  of  New  Orleans  had  been  tefcM  kf  H^ 
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forees  of  the  Umted  Siato^,  and  ao  "  oecupied  iind  controlled  " 
by  thwA  as  to  h9  exoeptad  out  of  the  terme  of  the  President's 
pjoclajoaiioo  of  tfaco  16th  of  AugBsti  1861,  tliat  had  declared 
Lmiifliana»  along  with  other  eouthern  states,  in  a  state  of  in- 
surrection against  the  United  Btatea.  The  taking  of  the  city 
waa  foUeired  by  the  Presijd«nt's  proclamation  of  the  12  th  of 
May,  1862,  raising  the  blookade  of  ita  port  from  and  after  the 
first  day  of  June,  1862;  and  the  decisioiiB  of  the  supreme  court 
have  fixed  the  6th  <tf  May,  1862,  90  the  period  of  the  full  and 
final  restoration  of  the  city  to  the  juriadiction  and  authority 
of  the  United  States.  These  facte  disclose  a  case  of  a  contract 
of  iadoTsoment  betspieen  ^tiaens  within  the  insurrectionary 
districts,  during  the  pendency  of  hostilities,  of  a  bill  drawn  by 
a  bank  in  Virginia  upon  a  bank  in  New  Orleans,  that  was 
then  claimed  and  leoQgniaed  as  within  the  rightful  territory 
of  the  Us^ted  States.  This  statement  is  sufficient  to  reveal, 
'  in  ita  true  light  and  beating,  the  important  question  upon. 
which  we  have  to  pass  in  ib»  case.  In  another  part  of  this 
inTestijpation  I  may  have  to  recapitulate  other  circumstances 
lelevAat  to  other  topics  of  this  diaeussion;  but  for  present  pur- 
poses, I  have  stated  all  that  is  necessary  to  possess  us  of  the 
points  made  in  this  case. 

Now  it  is  alleged  that  the  purchase  of  this  hill  was  illegar 
and  void  on  two  grounds:  1.  That  it  was  a  trading,  condenmed 
and  ai^oided  by  the  laws  of  naticHis  in  case  of  international 
wars,  which,  {(xr  the  purposes  of  this  axgument,  are  assumed  to 
rest  upon  the  same  principle  and  reason  as  our  late  Internal 
war;  and  2.  That  it  was  prohibited  and  annulled  by  the  act 
of  Confess  el  July  13, 1861,  intordioting  '^  all  commercial  in- 
tercovse  ^  between  the  inhabitants  of  the  insorreetionary  dis- 
tricts and  tbs  citisens  of  the  rest  of  the  United  States.  These 
positions  aoe  plainly  oontradietory ;  the  one  referring  the  claim 
to  the  dafmofx  of  intomational  law,  and  the  other  to  the  de- 
cision of  niaoieipal  law.  They  oannot  both  stand  together;  a 
eboioe  nawt  be  made  betwsen  them*  If  the  ease  rests  on  in- 
temaitional  law,  the  munieipal  is  eveloded;  and  e  e/onvenoy  if 
within  the  pale  of  the  municipal,  it  is  without  that  of  the 
Mrrfj^nMiftfimnl 

Heme  ow  first  mgoLy^y  should  he^  whathor  the  oontract  re- 
lied #n  in  this  ease  ia  aSeotod  b]r,MP  wMhio,  the  purview  of  the 
hm  ef  naikbiie  tonohiBg  daaliafs  between  aUan  womias;  and 
lisreifi  w#  banra  to  eon»der  at  tte  outset  the  aasnmption  al- 
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attended  with  all  the  legal  incidents  and  consequences  of  a 
war  inter  gentes.  In  calling  this  an  assumption,  I  do  not  mean 
to  treat  with  any  disrespect  the  argument  of  the  counsel  for 
the  appellees;  but  I  rather  indicate  thereby  the  strong  and 
decided  sense  I  entertain  of  what  I  humbly  submit  it  can  be 
satisfactorily  shown  to  be.  I  understand  the  position  to  be, 
that  there  is  no  distinction,  upon  reason  or  authority,  between 
public  war,  of  whatever  sort,  and  international  war,  in  the  va- 
cating of  contracts  between  individual  citizens  of  belligerent 
countries  ^^rante  heUo.  That  we  may  more  critically  exam- 
ine and  determine  the  soundness  of  this  position,  let  us  first 
acquire  a  precise  and  definite  idea  of  this  important  tenet  of 
the  law  of  nations.  Its  indispensable  attribute  is,  that  it 
should  be  a  contract  between  *'  alien  enemies,"  because  the 
doctrine  is  founded  on  the  principle  that  a  declaration  of  war 
puts  not  only  the  adverse  governments  in  their  political 
capacity  at  war,  but  renders  all  the  subjects  of  the  one  the 
enemies  of  the  subjects  of  the  other:  Vattel,  b.  3,  c.  5,  sec.  70; 
also  note  to  Clemontson  v.  Blesaig,  11  Ex.  185.  Hence,  "*no 
valid  contract  can  be  made,  nor  any  promise  arise,  by  impli- 
cation of  law  from  any  transaction  with  an  enemy,"  says  Jus- 
tice Clifibrd,  in  Hanger  v.  Abbott,  6  Wall.  534. 

These  conditions  are  all  fulfilled  in  the  case  of  foreign  wars 
between  independent  nations,  because  it  can  be  aptly  said  of 
them  that  a  state  of  war  is  contradictory  of  a  state  of  com- 
merce, and  that  there  cannot  be  war  for  arms  and  peace  for 
commerce.  Considerations  of  public  safety,  imperiously  for- 
bid all  contracts  between  alien  enemies;  so  that  after  the 
termination  of  the  war,  during  which  they  were  made,  the 
illegality  of  the  transaction  may  be  set  up  as  a  valid  defense 
against  an  action  founded  upon  any  such  contract.  But  are 
such  conditions  found  in  a  war  waged  between  citizens  of 
a  common  country?  and  is  this  doctrine  at  all  applicable  to 
the  status  or  the  dealings  of  fellow-citizens  embroiled  in  a 
civil  war?  Under  our  complex  system  of  state  and  federal 
governments,  the  constitution  of  the  United  States  is  not  over- 
thrown by  the  insurrection  of  any  portion  of  the  people,  how- 
ever formidably  arrayed  or  efficiently  organized  under  all  the 
facilities  of  revolt  arising  out  of  their  separate  organizations 
into  states,  under  all  the  forms  and  with  all  the  powers  neces- 
sary to  command  the  resources  and  services  of  their  inhab- 
itants. Whatever  may  have  been  the  theory  on  which  this 
rebellion  was  projected  and  justified,  it  has  confessedly  yielded 
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to  the  grand  arbitrament  of  armB;  and  we  need  not  now  be 
disquieted  or  harassed  by  any  doubt  that  the  constitution 
of  the  United  States  reigned  supreme  over  all  the  states  and 
all  the  citizens  during  the  whole  of  this  deplorable  conflict 
and  since,  with  such  exceptions  only  as  are  due  to  the  clash 
of  arms,  and  the  necessities  of  state.  We  shall  in  vain  look 
through  the  whole  range  of  decisions  of  the  supreme  court  for 
the  slightest  intimation  that  this  rebellion  had  affected  the 
supremacy  of  the  constitution,  or  released  the  revolted  states 
or  their  citizens  from  its  authority,  or  their  allegiance  to  it. 
It  is  true  that  the  war  was  of  such  dimensions,  and  was  so 
organized,  under  the  auspices  of  the  revolted  states,  into  a 
new  and  separate  Confederacy,  that  the  government  of  the 
United  States  was  compelled  to  waive  some  of  its  strict  and 
theoretical  rights  over  the  insurgents.  It  would  have  been 
idle  to  send  out  with  its  armies,  as  was  done  in  the  case 
of  the  whisky  insurrection  in  Pennsylvania,  civil  officers,  to 
whom  captured  insurgents  might  be  turned  over  for  arrest, 
trial,  conviction,  and  punishment.  It  was  the  dictate  of  ne* 
cessity  and  policy  to  recognize  the  Confederate  States  as  a 
government  de  facto;  to  concede  belligerent  rights  to  them;  to 
acknowledge  a  state  of  internal  war;  to  treat  captives,  both  on 
land  and  sea,  as  prisoners  of  war,  and  provide  for  their  ex- 
change; to  declare  a  blockade  of  the  ports  in  the  insurrec- 
tionary districts;  and  assert  under  the  law  of  nations  the 
rights  of  capture  and  prize  jur^  belli.  These  concessions  were 
properly  made  to  mitigate  the  rigors  of  this  fratricidal  war, 
and  conduct  more  eflFectively  and  humanely  to  the  suppres- 
sion of  the  revolt.  They  were  conceived  in  the  spirit  of  the 
oxalted  teachings  of  the  most  enlightened  and  accredited  pub* 
licists.  Vattel,  book  8,  chapter  18,  section  294,  recommends 
that  "  the  common  laws  of  war  —  those  maxims  of  humanity, 
moderation,  and  honor  which  we  have  already  detailed  in  the 
course  of  this  work  —  ought  to  be  observed  by  both  parties  in 
every  civil  war.  For  the  same  reasons  which  render  the 
observance  of  those  maxims  a  matter  of  obligation  between 
state  and  state,  it  becomes  equally  and  even  more  necessary 
in  the  unhappy  circumstance  of  two  incensed  parties  lacerat- 
ing their  common  country.  Should  the  sovereign  conceive  he 
has  a  right  to  hang  up  his  prisoners  as  rebels,  the  opposite 
party  will  make  reprisals;  if  he  does  not  religiously  observe 
the  capitulations,  and  all  other  conventions  made  with  his 
enemies,  they  will  no  longer  rely  on  his  word;  should  he  burn 
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and  ravage,  th^  -will  foliow  fais  axample;  the  war  will  becotxie 
crael,  horrible,  and  every  day  more  destructive  to  the  nation." 
While  therefore,  in  the  pomiance  jof  these  wise  and  humane 
maxime,  the  fovemment  of  tibe  United  States  departed  from 
the  theory  ftrietiemni  juris  in  its  constitutional  Buppreasion  of 
this  insurrection,  there  waa  never  in  any  authoritative  quarter 
an  admission  that  the  inBOXgenis,  by  reaaon  of  being  acknow- 
ledged as  quasi  oDemiee  to  the  extent  of  these  cocioessionfi, 
were  not  amenable  to  the  constitulaon  and  the  laws.  This 
did  not  in  fact  involve  any  oontmriety  in  the  $taUu  thus 
ascribed  to  them;  and  when  such  was  alleged  in  the  Prise 
Case$,  2  Black,  635,  670,  Justioe  Grier,  with  no  little  warmth, 
denounced  it  as  '^  the  aaiiomalons  doctrine,  which  this  court 
are  now,  for  the  first  time,  desired  to  pronounce,  to  wit,  that 
insurgents  who  have  arisen  in  ^rebellion  against  their  sover- 
eign, expelled  her  courts,  established  a  levolationary  govern- 
ment, organiaed  armies,  aakl  commenced  hostilities,  are  not 
enemies,  because  they  are  traitors;  and  a  war  levied  on  the 
government  by  traitors,  in  onlfir  to  dismember  and  destroy  it, 
is  not  a  war,  because  it  is  an  inBUcreetion." 

But  if  by  the  intendment  of  ittw  the  constitution  of  the 
United  States  pervaded  the  ^oite  land,  notwithstanding  the 
insurrection,  and  was  in  theory  the:supreme  law  to  insurgents 
as  well  as  loyal  oitizeoe,  the  mmdicipal  law  went  along  with 
it,  and  governed  contracts.  To  term  the  citiaens  of  the  Con- 
federate States  enemies  is  far  from  being  tantamount  to  call- 
ing them  '^  alien  enemies."  We  are  told,  Priss  C<us%^  2  Black, 
674,  that  ''  the  word  '  enemy  '  is  a  technical  phrase  peculiar 
to  prize  courts,  and  dependa  upon  principles  of  public  policy, 
as  distinguished  from  the  oommen  law;  and  besides,  that  dti* 
sens  of  the  Confederacy,  while  faraitors  for  having  cast  off 
their  allegiance  and-  made  war  on  ihm  goveinment,  are  none 
the  lees  ^  enemies.'  "  AU  this  ie  oonclnaive  to  show  that  the 
courts  have  never  for  one  mtoment  ieat  eight  cf  or  relinquished 
the  principle  of  the  nullity  of  the  attempted  withdrawal  of 
the  southern  states,  and  the  fiupiemacy  of  the  constitution 
and  the  laws  in  spite  of  it.  Uiion  what  principle  and  reason, 
then,  shall  we  be  required  in  this  ease  to  take  xebellioos  sub- 
jects out  of  the  pale  of  a  conrtitution  which  they  have  failed 
to  overthrow,  and  submit  their  dealings  and  contracts  to  inter- 
national rather  than  numicipal  law?  It  would  seem  to  be 
enough  to  reply  that  the  correct  theory  of  our  disastroos  oon* 
flict  does  not  admit  of  the  idea  that  the  parties  to  it  were 
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foreign  and  independent  nations,  and  the  citizens  of  the  one 
^^  alien  enemies  "  respectively  of  those  of  the  other. 

Upon  principles  of  reason  therefore,  distinguishing  the  case 
of  onr  late  war  from  that  of  a  war  inter  genteSy  I  conclude 
that  this  case  does  not  come  under  the  interdict  of  interna- 
tional law  against  contracts  between  "  alien  enemies."  But 
we  are  told  that  we  are  not  left  to  the  conclusions  of  reason 
upon  this  subject,  but  are  shut  up  to  the  decisions  of  the 
supreme  court  of  the  United  States  that  are  alleged  to  apply 
this  doctrine  for  the  vacatioh  of  contracts  between  opposing 
belligerents  pending  the  war  to  our  late  war,  as  fully  as  if  it 
had  been  an  international  war.  This  assertion  cannot  rest 
upon  anything  more  than  analogy;  but  even  thus  qualified,  it 
oxcites  my  unfeigned  surprise.  I  shall  therefore  take  up  all 
these  cases  in  their  order  that  have  been  referred  to,  and 
ascertain  whether  they  are  susceptible  of  being  used  as  au- 
thority  for  a  position,  which  I  have  endeavored  to  show  is 
contrary  to  reason. 

The  first  reference  is  to  the  Prize  CaseSy  2  Black,  685.  The 
chief  controversy  in  those  cases  was  as  to  the  right  of  the 
President,  in  the  absence  of  any  act  of  Congress  declaring  or 
recognizing  a  state  of  war,  to  proclaim  a  blockade  of  the  ports 
in  possession  of  the  states  in  rebellion.  There  was  a  difiference 
of  opinion  among  the  judges  on  this  point,  but  all  conceded 
the  right  to  exist  after  the  act  of  the  13th  of  July,  1861,  au- 
thorizing the  President  to  interdict  all  trade  and  intercourse 
between  the  inhabitants  of  the  states  in  insurrection  and  the 
rest  of  the  United  States.  The  court,  however,  was  of  opinion 
that  the  right  to  institute  this  blockade  pertained  to  the  Presi* 
dent  jure  belli,  and  therefore  upheld  the  authority  and  legality 
of  his  proclamation  of  blockade  of  the  19th  of  April,  1861^ 
although  prior  to  any  congressional  recognition  of  the  war. 

Another  proposition  was  also  laid  down  in  these  cases, 
namely,  that  property  of  persons  within  the  Confederacy  was 
to  be  deemed  enemy's  property  without  reference  to  the  indi- 
vidual sUUus  of  the  owner,  and  therefore  lawful  prize.  These 
were  cases  afiecting  the  rights  of  the  United  States  as  sover- 
eign, and  of  captors  claiming  imder  its  laws,  where,  as  I  have 
already  shown,  the  government  had  chosen  to  follow  the  law 
of  nations  rather  than  exercise  its  municipal  right  to  close  its 
ports.  Thus  in  the  case  of  The  Ctrcoman,  2  Wall.  135,  the 
chief  justice  observed  that  *Hhe  government  of  the  United 
States,  involved  in  civil  war,  claimed  the  right  to  close,  against 
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all  commerce,  its  own  ports  seized  by  the  rebels,  as  a  just  and 
proper  exercise  of  power  for  the  suppression  of  attempted  revo- 
lution. It  insisted,  and  yet  insists,  that  no  one  could  justly 
complain  if  that  power  should  be  decisively  and  peremptorily 
exerted.  In  deference,  however,  to  the  views  of  the  principa] 
commercial  nations,  this  right  was  waived,  and  a  commercial 
blockade  established."  This  declaration  of  one  who  was  a 
member  of  President  Lincoln's  cabinet  is  an  authoritative  dia- 
closnre  of  the  motive  for  exchanging  the  municipal  right  for 
the  belligerent  right  under  the  law  of  nations.  But  this  falls 
far  short  of  the  pretension  that  has  been  founded  on  these 
cases.  It  in  fact  receives  no  countenance  from  them.  Bat 
resort  is  had  to  certain  incidental  remarks  of  Justice  Nelson, 
who  gave  the  dissenting  opinion  in  these  cases.  He  is  depict- 
ing the  consequences  of  war,  and  enumerates  among  them  the 
invalidity  of  contracts  flagrante  beUo.  The  statement  of  the 
doctrine  was  perfectly  true  in  the  connection  in  which  he 
made  it;  but  the  doctrine  was  in  nowise  involved  in  the  adju- 
dication of  those  cases,  and  cannot  now  be  wrested  from  the 
context,  and  made  to  apply  to  the  quite  different  question  we 
are  now  making,  without  an  inexcusable  perversion  of  his 
obiter  dicta.  And  yet  this  is  all  the  analogy  between  those 
cases  and  the  one  at  bar. 

Next  comes  the  case  of  Alexander's  Cottony  2  Wall.  404.  This 
cotton  was  captured  on  land  by  a  naval  force  of  the  United 
States  in  the  spring  of  1864,  and  was  libeled  as  prize  of  war; 
but  it  was  held  not  to  be  "maritime  prize,"  and  to  be  em- 
braced by  the  act  of  Congress  of  March  12,  1863  (12  Stats,  at 
Large,  591),  providing  for  the  collection  of  abandoned  prop- 
erty, etc.,  whereby  such  property  captured  during  the  rebel- 
lion should  be  turned  over  to  the  treasury  department  to  be 
sold,  and  the  proceeds  deposited  in  the  national  treasury,  so 
that  any  person  asserting  ownership  of  it  might  prefer  his 
claim  in  the  court  of  claims  under  the  said  act,  and,  on 
making  proof  to  the  satisfaction  of  that  tribunal  that  he  had 
never  given  aid  or  comfort  to  the  rebellion,  have  a  return  of 
the  net  proceeds  decreed  to  him.  In  this  case,  as  in  Prize 
CaseSj  2  Black,  635,  the  proposition  was  again  reiterated  that 
"  the  court  could  not  look  into  the  personal  character  and  dis- 
positions of  individual  inhabitants  of  enemy  territory."  "We 
must  be  governed,"  says  the  chief  justice,  "  by  the  principle  of 
public  law,  so  often  announced  from  this  bench  as  applicable 
alike  to  civil  and  international  wars,  that  all  the  people  of 
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each  state  or  district  in  ineurrection  against  the  United  States 
must  be  regarded  as  enemies,  until  by  the  action  of  the  legis- 
lature and  the  executive,  or  otherwise,  that  relation  is  thor- 
oughly and  permanently  changed."  But  this  language,  broad 
and  comprehensive  as  it  is,  must  be  confined,  for  purposes  of 
interpretation,  to  the  case  in  hand;  and  that  was  one  between 
the  rights  of  the  government  on  the  one  hand,  and  those  of  a 
citizen  on  the  other  hand.  It  did  not  relate  to  controversies 
between  individuals  on  the  opposite  sides,  or  tend  to  admit  or 
tolerate  the  plea  of  *^  alien  enemy  "  in  suits  between  such  par- 
ties after  the  cessation  of  the  war.  Nothing  breeds  more  con- 
fusion of  ideas  than  to  seize  on  a  particular  expression,  tear  it 
from  its  context,  and  then  insist  on  the  universality  of  its 
meaning,  and  its  application  to  cases  not  in  the  mind  of  the 
writer,  because  of  its  capacity  literally  to  embrace  them. 
Without  proper  discriminations,  we  must  continually  fall  into 
serious  errors  in  weighing  and  interpreting  judicial  decisions; 
and  it  is  through  the  lack  of  such  precaution,  as  it  seems  to 
me,  the  notion  prevails  that  this,  and  the  Prize  CcLseSy  supra, 
attribute  to  civil  wars  as  well  as  to  international  wars  this 
faculty  of  annulling  contracts  between  belligerent  individuals. 
The  Ouachita  Cotton  Case,  6  Wall.  521,  to  which  we  were 
next  referred,  does  not  relate  to  the  question  we  are  now  con- 
sidering. It  was  wholly  under  the  municipal  law,  and  in- 
volved the  construction  of  the  act  of  Congress  of  July  13, 1861, 
and  the  subsequent  proclamation  of  President  Lincoln  in  pur- 
suance of  it,  under  which  it  was  held  that  purchases  of  cotton 
from  the  rebel  Confederacy  by  citizens  or  corporations  of  New 
Orleans,  and  libeled  during  the  war,  were  void.  These  meas- 
ures were  regarded  as  **  restoring  New  Orleans  after  its  occu- 
pation by  the  military  forces  on  the  6th  of  May,  1862,  so 
completely  to  the  national  authority  as  to  clothe  its  citizens 
with  the  same  rights  of  property,  and .  subject  them  to  the 
same  inhibitions,  and  disabilities  as  to  commercial  intercourse 
with  the  territory  declared  to  bo  in  insurrection  as  the  inhabi- 
tants of  the  loyal  states."  This,  I  presume,  might  also  have 
been  the  case  had  these  belligerents  been  foreign  and  inde- 
pendent nations  in  this  predicament  towards  each  other,  leader 
the  authority  of  The  Hoop  and  the  Bella  Guidita,  1  C.  Rob. 
196,  207,  and  UniUd  States  v.  Rice,  4  Wheat.  246;  so  that 
Justice  Swayne,  apart  from  the  act  of  Congress  and  the 
proclamation  of  the  President,  justly  regarded  it  as  'Hhe  result 
of  well-settled  principles  of  public  law." 
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The  last  case  that  has  been  cited  for  the  appellees  on  thia 
point  is  Hanger  v.  Abbott^  6  Wall.  634.  It  was  there  decided 
that  the  war  had  the  effect  of  sospending  the  statute  oi  limita- 
tions in  the  states,  so  that  the  time  during  which  the  comts  in 
the  lately  rebellions  states  were  closed  to  citizens  of  the  loyal 
states  is,  in  suits  brought  by  them  since,  to  be  excluded  fiDm 
the  computation  of  the  time  prescribed  by  such  statute,  though 
exception  for  such  cause  be  not  provided  for  in  the  statute. 
This  doctrine  is  deduced  from  and  justified  by  the  principle 
that  while  war  does  not  annul  an  antecedent  debt,  it  sospeDds 
the  remedy  therefor,  so  that  the  right  and  the  remedy  are  both 
Tevived  by  peace;  but  this  would  be  nugatory  should  the  war 
last  for  the  period  of  limitation,  and  there  bo  nothing  to  stop 
the  running  of  the  statute.  To  give  efficacy,  therefore,  to  the 
principle  that  the  return  of  peace  brings  with  it  both  *'  the 
right  and  the  remedy,"  it  is  necessary  that  the  statute  should 
be  suspended  for  the  war;  or  else,  as  it  is  here  said:  ^'The  citi- 
zens of  a  state  may  pay  their  debts  by  entering  into  an  insur- 
rection or  rebellion  against  the  government  of  the  Union,  if 
they  are  able  to  close  the  courts,  and  to  successfully  resist  the 
laws,  until  the  bar  of  the  statute  becomes  complete."  This  is, 
in  truth,  a  precedent  for  removing  obstacles  from  the  path  of 
the  creditor  after  the  war;  and  I  do  not  see  how  it  can  be  ior- 
tured  into  an  authority  for  annulling  all  war  debts  and  con- 
tracts sued  on  after  peace.  It  is  true  in  this  case,  as  in  the 
Prize  Cases f  supray  much  is  said  upon  the  general  consequences 
of  war  in  the  prohibition  of  all  trading,  negotiation,  commoni- 
cation,  and  intercourse  between  the  citizens  of  one  of  the  bel- 
ll^rents  with  those  of  the  other,  without  the  permission  of 
the  government;  but  it  has  only  a  remote  and  incidental  bear- 
ing upon  the  point  in  issue,  is,  in  truth,  a  mere  preface  to  the 
discusBion  of  it,  and  in  no  respect  enters  into  the  body  of  the 
judgment.  While,  therefore,  I  do  not  dissent  from  these  decla- 
rations, but  on  the  contrary  accept  them  as  a  part  of  the  law 
of  nations,  I  do  humbly  protest  against  the  effort  to  make  them 
authority  in  reference  to  a  civil  war,  or  any  other  public  war, 
except  a  war  inter  gentes, 

I-  have  thus  carefully  canvassed  and  sifted  these  authorities, 
and  have  not  been  able  to  find  anything  in  them  that  aseimi- 
lates  civil  to  international  war  in  its  avoiding  trading  and 
contracts  during  its  pendency.  Had  such  an  incident  be- 
longed to  civil  war,  why  is  it  that  no  instance  of  it  can  be 
found,  after  the  most  diligent  search  in  the  records  of  judicial 
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pEOQwdUng?)  clujing  suqbr  wars?  an<l  whexa  wii^^  the  necessity 
of  tboract  of  Qo9gr^86^  if,  ifh  Qiir  iMtes^iiie,  warjapoi  tlie  public 
Kw,  of  miifcioQS  applied  tc^ifc  w4  ^fi<eQ(M  the^saioerend? 

Sat  all  tbigie  mece  aeg^ion.  Positiye and  direct  authority 
ej^ta  agUDst  thia  pretension  of  tbe  appeUees,.  and  that  in  a 
decisioa  of  the  SQpreine  comrt  In  it>  I  have  found  the  very 
baaia  and  staple  of  tke  argumeixts  I  bave  beep  advancing.  I 
allude  to  the' case  of  Mauran  v.  Invj^oMUi^  Co,j  6  Wall.  1.  It 
arase  upon  a  jxdicy  of  insiv:ance  upon  a  ship  alterwerds  cap- 
tured hy  a  confederate  Tes^el,  wl4ch  po^cy  had  a  marginal 
warranty  "  firee  from  b^sa  or  ej](pepae  by  qapAure."  To  de- 
tef mixie  whether  this  leas,  aios^  from,  "  assailing,  thieves  "  or 
'^  pirates>'^  foe  wbjch  tbev  inswei;  was  biound  to  pay,  or  from  a 
eaptarei  the  riska  of  whieh  tbe  aasured  took  upon  himself  by 
his  warranty,  made  it.  necessary  for  tbe  court  to  asi^rtain  and 
define  the  charactei?  of  tbe  Confederate  States  government.  It 
acoordiagly  did  so^  and  declared  it  to  be  a  gpvernment  de 
fdeto,  JufijUce  Nelscp,  whose  language,  in  tbe  Prize  Cases,  mipra^ 
was  quoted  by  the  counsel  foi?  the  appellees,  delivered  the 
opinion  of  the  court  in  this  case,  and  laid  down  their  theory 
oi  our  late  struggle  in  the  following  striking  passages:  ^*  We 
agree  that  all  the  pioyoeediugs  of  these  eleven  states,  either 
severally  on  in  conjunction,  by  means  of  which  the  existing 
governments  were  overthrown  and  new  governments  erected 
in  then*  stead,  were  wholly  illegal  and  void;  and  that  they  re- 
mained, after  the  attempted  separation  and  diange  of  gov- 
ernment, in  judgment  of  law,  ap  CQU^pletely  under  all  their 
CKistitutional  obligatiooa  aa  before.  The  constitutioa  of  the 
United  States,  which  19  the  fundamental  law  of  each  and  all 
of  them,  not  o|ily  afforded  no-  couzMfeiiaace  or  authority  for 
tlioee  proceedings,  but  tbey  wieroi  in  every  part  of  them,  in  ex- 
I»ress  disregard  and  violation  of  it^  StiU,  it  cannot  be  denied 
but  that,  by  the  use  of  these  unlawful  and  unconstitutional 
means^  a  government  in  £act  was  erected  greater  ia  territory 
than  many  of  th^  old  govenimenta  in  Sur<^,  complete  in  the 
organiz^on  of  all  its  parts,  containing  witian  it^  limits  more 
thaiJk  ejieven  milUona  q|  people,  a|id  of  sufficient  resouxces  in 
men  and  money  to  carry  o^  a  civil  war  cf  unexazppled  dimen- 
siooB,  and  dufiag  all  which  time  the  ei^ereise  of  many  belliger- 
ent sights  were  either  conceded  tp  it^  or  were  acquiesced  in 
by  the  supreme  governmeat,  -^  soeh  aa  the  timto^ent  of  cap- 
tives, both  on  Lmd  and  sei^  as  -pnmxiien  of  way;  the  exchange 
of  priMH^ers;  their  vessels  resrogBiied  imi  pnsis  of  war^  and 
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dealt  with  accordingly;  their  property  seized  on  land  in- 
ferred to  the  judicial  tribunals  for  adjudication;  their  ports 
blockaded,  and  the  blockade  maintained  by  a  suitable  force^ 
and  duly  notified  to  neutrals,  the  same  as  in  open  and  publie 
war.  We  do  not  inquire  whether  these  were  rights  conceded 
to  the  enemy  by  the  laws  of  war  among  civilized  nations,  or 
were  dictated  by  humanity  to  mitigate  the  vindictive  passions 
growing  out  of  a  civil  conflict."  Again,  in  White  v.  Canrum^ 
6  Wall.  443,  it  is  said  that  "  the  objection  that  the  judgment 
of  the  supreme  court  of  Louisiana  is  to  be  treated  as  void,  be- 
cause rendered  some  days  after  the  passage  of  the  ordinance 
of  secession  of  that  state,  is  not  tenable.  That  ordinance  was 
an  absolute  nullity,  and  of  itself  alone  neither  affected  the 
jurisdiction  of  that  court,  or  its  relation  to  the  appellate  power 
of  this  court."  If,  then,  we  accept  these  opinions  of  the 
supreme  court  as  the  law  of  the  land,  I  do  not  see  how  the 
contracts  of  the  citizens  of  a  common  country,  though  har- 
assed by  civil  war,  are  to  fall  under  the  ban  of  international 
law  as  to  contracts  between  alien  enemies  in  time  of  war.  To 
impute  the  doctrines  of  "  alien  enemy  "  to  the  relations  of  a 
people  under  the  same  constitution  of  government  in  the  eye 
of  the  law,  though  engaged  in  an  insurrectionary  war,  would 
be  in  flagrant  opposition  to  these  decisions,  which  we  aro 
bound  to  respect  and  follow. 

That  the  understanding  of  the  country  also  conforms  to  the 
state  of  the  law,  as  thus  expounded,  we  have  striking  proof 
and  an  impressive  example  in  the  general  acquiescence  in  the 
nullity  of  the  sequestration  or  confiscation  laws  of  the  Con- 
federate States.  A  greater  hardship  and  loss  cannot  well  be 
conceived;  and  yet  I  have  not  heard  of  the  first  case  in  this 
state  of  an  attempt  to  resist  at  law  the  repayment  of  a  debt, 
or  the  restoration  of  property,  which  had  been  sequestrated  or 
confiscated  under  this  law  of  the  Confederate  States.  And 
yet  if  this  pretension  of  applying  international  law  to  the  case 
be  correct,  this  law  stands  justified  by  the  strict  rights  of  war; 
and  is  really  valid,  though  not  approved  by  the  practice  and 
rules  of  later  times.  But  it  seems  the  question  was  made 
before  the  circuit  court  of  the  United  States  at  Raleigh,  in 
which  the  chief  justice  reviewed  the  very  points  that  have 
been  made  in  the  argument  here,  and  fully  sustained  the 
views  I  have  taken.  The  pamphlet  containing  his  opinion — 
Shortridge  v.  MacoUy  1  Abb.  0.  G.  58 — is  before  us.  He  was 
met  there,  as  we  are  here,  by  the  assertion  that  the  decisions 
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of  the  supreme  court,  already  cited,  declared  the  principle 
that  all  the  doctrines  of  international  law  as  to  war  inter  gentea 
were  applicable  to  the  powers  and  rights  of  the  two  govern- 
ments, and  the  dealings  of  the  respective  citizens  of  each  with 
those  of  the  other;  so  that  a  state  of  civil  war,  like  a  state  of 
international  war,  would  validate  acts  of  confiscation,  and 
also  stop  interest  on  debts  thus  deemed  to  be  foreign.  But  he 
distinctly  disclaimed  and  repelled  this  interpretation  of  these 
cases,  and  gave  judgment  for  the  debt,  interest  as  well  as 
principal. 

After  a  succinct  recapitulation  of  the  points  settled  by  the 
supreme  court,  he  adds  with  emphasis:  '^  But  there  is  nothing 
in  that  opinion  which  gives  countenance  to  the  doctrine  wliich 
counsel  endeavor  to  deduce  from  it, — that  the  insurgent  states, 
by  the  act  of  rebellion,  and  by  levying  war  against  the  nation, 
became  foreign  states,  and  their  inhabitants  alien  enemies.'' 

I  have  thus  taken  much  pains  to  ascert&in  if  this  pretension 
of  the  appellees  could  derive  any  support  from  the  decisions 
of  the  supreme  court.  It  seemed  to  me,  under  the  circum- 
stances, a  strange  quarter  to  seek  foi:  it;  for  if  it  can  be  found 
there,  it  must  be  allowed  that  this  august  tribunal  has  gone 
far  towards  rehabilitating  the  doctrine  of  secession,  and  giving 
life  to  the  Confederacy  in  its  ashes.  And  for  what  ends  of 
justice,  I  demand  to  know,  are  we  required  to  vamp  up  this 
obsolete  theory  of  a  separate  and  independent  existence  of  the 
late  Confederacy?  The  parties  to  this  controversy  were  citi- 
zens of  this  Confederacy;  and  contracting  under  that  faith, 
what  merit  have  the  appellees  in  this  defense?  It  must  be 
allowed  that  this  defense  is  curiously  constructed;  it  consists 
in  part  of  the  law  of  nations,  and  in  part  of  the  municipal  law; 
of  the  former,  so  far  as  the  incapacities  growing  out  of  inter- 
national war  are  concerned;  and  of  the  latter,  when  it  be- 
comes necessary  to  invoke  it  for  the  reannexation  of  New 
Orleans — a  part  of  the  confederate  territory — to  the  United 
States.  Upon  the  theory  of  a  separate  confederate  nationality,  no 
act  of  mere  military  occupation,  nor  law  of  the  Congress  of  the 
United  States,  could  avail  to  withdraw  this  city  from  its  sover- 
eign so  as  to  make  its  inhabitants,  for  purposes  of  contract, 
alien  enemies  to  other  subjects  of  the  same  sovereign;  although 
under  the  doctrines  of  The  IIoop  and  the  Bella  Guiditay  1  C. 
Rob.  196,  207,  already  cited,  it  might  not  be  allowable  for  the 
latter  to  ship  supplies  to  the  former. 

If  required,  then,  to  stand  exclusively  upon  their  theory  of 
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AA  inteinatioiiad  war,  unaBsisted  by  the  laws  of  Congress,  the 
appelleea  and  all  the  other  partiea  in  intereei  to  this  oontro- 
YesBjj  inoluding  the  Canal  and  Banking  Company  of  New 
OileanSy  wonld  be  inhahitanta  and  citizena  of  one  common 
countxy ;  and  there  conld  be  no  pretest  for  imputing  the  re- 
kiiona  of  alienage  or  hostility  to  any.  But,  to  make  out  this 
defense,  another  ingredient  is  wanted,  and  that  is  fi>ond  in  the 
laws  of  Congress  and  the  proolamation  of  the  President  of 
the  United  States,  whereby  New  Orleans  is  transferred  from 
the  dominion  of  the  Confederacy  to  that  of  the  United 
States.  Such  a  mixed  and  incoii^^oous  plea,  thecefore,  does 
not  challenge  my  particular  regard,  nor  offer  any  peculiar 
temptation  to  be  seduced  into  the  a^Towal  of  doctrines  that 
might  prove  hasardous  to  the  business  of  life  in  times  of  civil 
comnu>tioD.  For  my  part,  I  feel  it  to  be  a  duty  within  my 
province  to  protect,  as  for  as  {Nracticable,  the  contracts  of  men 
from  being  affiacted  by  internal  disturbances,  so  that  the 
stoeam  of  commerce  may  not  be  impeded  or  diverted,  nor  the 
faith  of  contracts  dissolved  by  intestine  wars. 

If  I  have  not  erred  in  the  positions  1  have  so  far  advanced, 
I  have  succeeded  in  excluding  this  case  from  the  pale  of  the 
law  of  nations.  I  am  therefore  relieved  firom  the  necessity  of 
saying  anything  as  to  the  numerous  authorities  that  were  cited 
on  this  head.  I  read  them  all  with  an  interest  and  attention 
due  to  the  gravity  of  the  doctrine,  and  its  able  and  satisfiac* 
tory  exposition  in  these  cases;  but,  in  my  view,  they  have  no 
legitimate  aj^lication  to  this  case. 

Let  us  now  turn  to  the  only  remaining  branch  of  our  in- 
quiry, and  see  whether  this  action  is  defisated  by  the  law  of 
Congress.    It  may  seem  hard  to  subject  a  contract  b^ween 
confederates  during  the  war  to  an  act  of  Congress,  ot  which, 
it  is  reasonable  to  suppose,  they  might  not  have  had  cogniz- 
ance; but  such  a  consequence  necessarily  attends  the  over- 
throw of  the  usurped  governments.    The  act  in  question  (July 
13,  1861)  authorized  the  President  by  proclamation  to  de- 
clare the  inhabitants  of  any  state,  or  {lart  thereof,  to  be  in  a 
state  of  insurrection  against  the  United  States,  whereupon 
**^  all  commercial  intercourse  by  and  between  the  same,  and 
the  citizens  thereof^  and  the  citizens  of  the  rest  of  the  United 
States,  shall  cease  and  be  unlawful,  aa  long  as  such  condition 
of  hostility  shall  continue."    This  act  was  followed  on  the 
16th  of  August,  1861,  by  the  proclamatioin  of  the  President, 
declaring  among  other  things  ^'that  all  commercial  intc^ 
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oonrBey  'etc.i  is  tml&wfBl,  snd  48I111II  renraoB  vnlawfiil  until  ^raoli 
ingurfecthwi  Bhell  <)eene»  or  htm  hesn  BupprooBed:^  The  effect 
of  these  two  measures  was  to  sospend  intercooTse  dining  the 
eontintianee  of  hostilitieB.  I  shell  not  etop  to  inquire  what 
was  the  ebEraieter  of  ^^the  oonniKvoial  fBtercoxime  "  thus  pnro- 
faibited, — wliether  it  was  aimed  st  the  negotifitioQS  of  trade  tn 
within  the  mischief,  or  merdy  Bt  the  looemoliTe  'oommereei  "as 
more  palpably  indioated  by  the  context,  which  is  x«6trieted  to 
*'  all  goods  and  chattels,  wares  and  iBeicbandise.''  T  «m  will- 
ing to  ooncede,  in  yiew  of  judicial  decisions  upon  the  osg- 
nate  doctrme  in  the  law  of  nations,  that  the  inteidiet  -was 
leveled  at  ail  t;ontraets  that  might  tempt  to  the  violatkm 
of  this  prohibitory  policy.  But  it  is  indispetieable  to  "die- 
criminate  between  the  edict  of  international  l&w  and  the 
terms  of  this  statute.  The  former,  we  faa^e  seen,  fmnulled  all 
contracffcs  within  the  prohibited  class,  so  that  no  action  couM 
be  maintained  upon  them  after  the  termination  tX  the  war; 
not  BO,  howoTcr,  witb  Ihis  act  of  Congress;  it  is  merely  sus- 
pensory. Had  Congress  thought  proper  to  fellow  the  law  of 
nations  in  this  respect,  it  could  and  leould  have  done  00;  but 
in  a  tender  and  considerate  deference,  doubtless,  to  the  peculi- 
arities of  the  conflict,  it  chose  a  milder  course,  and  merely 
suspended  the  rigiit  and  the  remedy  during  hostilitieB.  It  did 
not  simply  declare  "'commercial  inteicourse  "  unlawful,  aiid 
stop  there,  leaving  it  to  be  inferred,  as  an  intendment  of  law, 
that  every  act  of  such  intercourse  was  therefore  void,  -and  in- 
capable erf  supporting  a.n  action  after  the  war,  but  the  pro-- 
hibition  is  made  to  depend  upon  ^  the  condition  of  hostility," ' 
so  that  when  the  latter  ceases,  the  former  is  removed,  and  a; 
contract,  unlawful  in  its  inception,  ceases  to  be  so  upon  the 
return  of  peace.  This,  T  take  it,  is  the  plain  and  unambiguous 
meaning  of  the  act. 

This  bill  was  purchased  by  the  "appellant  in  February,  1868, 
when  New  Orleans,  where  it  was  pa3rable,  had  reverted  to  the 
United  States.  Grant  that  this  transaction  was  unlawful  at 
that  time,  the  illegality  was  temporary  and  contingent,  for 
both  the  law  and  the  proclamation  declared  that  it  should 
cease  with  the  suppression  of  the  insurrection.  No  step  need 
to  have  been  taken  before  that  time  to  fix  the  liabilities  of  the 
parties  to  the  bill.  Had  there  been  an  understanding  that 
this  negotiation  should  await  the  termination  of  the  war,  it 
would  have  been  as  innocent  as  an  assignment  for  value  of 
the  obligation  of  a  debtor  within  the  federal  lines.    But  there 
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is  no  proof  in  this  case  of  any  purpose  on  the  part  of  Bill« 
gerry  to  present  or  collect  this  check  across  the  lines  of  cod* 
tending  armies.  On  the  contrary,  his  conduct  bespeaks  a 
different  purpose.  He  quietly  remains  at  his  home  till  the 
advancing  waive  of  conquest  passes  over  him  and  opens  com- 
munication for  him  with  New  Orleans.  He  then  duly  pre- 
sents his  bill,  and  upon  non-payment  has  it  protested,  and 
attempts  to  give  notice  thereof  in  the  accustomed  mode.  Bat 
his  right  of  action  was  still  in  abeyance,  because  his  indorsen 
were  separated  from  him  by  a  line  of  bayonets.  This  con- 
tinued to  be  the  case  till  the  insurrection  was  finally  broken 
and  suppressed  by  the  surrender  of  Lee.  Then  his  rights  and 
remedies  awoke  from  their  state  of  suspended  animation,  and 
were  endued  with  as  much  power  and  life  as  if  the  municipal 
law  had  never  suspended  them.  It  seems  to  me  that  this  is  a 
just  and  accurate  interpretation  of  the  terms  and  spirit  of  the 
law,  and  fully  sustains  the  present  cause  of  action. 

The  undertaking  or  agreement  of  the  appellees  as  indorsers, 
however,  was  collateral  and  contingent.    To  hold  them  re- 
sponsible, due  and  reasonable  diligence  must  be  shown  in 
giving  them  notice  of  the  dishonor;  so  that  they  might  enjoy 
every  conceivable  opportunity  and  facility  of  securing  them- 
selves from  loss.    The  question  of  due  diligence  is  one  of  law, 
And  is  well  settled  by  a  numerous  train  of  authorities.    The 
party  whose  duty  it  is  to  give  this  notice  is  bound  to  due  and 
reasonable  diligence;  but  it  is  not  required  of  him  to  see  that 
the  notice  is  brought  home  to  the  party.    If  it  is  given  in  the 
usual  way  and  in  reasonable  time,  it  is  sufficient  to  excuse  the 
party  on  whom  it  rests,  though  it  may  never  be  received:  1 
Am.  Lead.  Gas.  396,  and  note.     But  an  omission  to  give  this 
notice  may  be  excused  by  circumstances  rendering  it  impos- 
sible to  do  so.     But  the  excuse  is  contemporaneous  with  the 
obstacle,  so  that  upon  the  removal  of  the  latter  the  duty  re- 
vives.   The  pendency  of  war  is  an  adequate  excuse:  1  Par- 
sons on  Contracts,  278;  Hophirk  v.  Page,  2  Brock.  20.    Here, 
then,  there  was  no  duty  to  give  notice  till  the  war  ended.    It 
is  not,  therefore,  material  to  inquire  into  the  validity  of  the 
notice  that  was  mailed  along  with  the  protest  in  October,  1863, 
when  there  was  no  mail  communication  with  Virginia.    It 
was  perhaps  futile  and  supererogatory.     But  was  this  notice 
given  in  the  usual  way,  and  in  due  time  after  this  impedi- 
ment was  removed?    The  proof  is,  that  about  two  weeks  aftef 
the  surrender  of  Lee's  army,  the  appellant  wrote  a  letter  Is 
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BraDch  and  Sons  from  New  Orleans,  informing  them  of  the 
protest  of  the  bills;  and  it  was  just  at  that  time,  as  is  proven 
by  a  special  agent  of  the  post-office  department,  that  mail 
communication  was  first  opened  from  within  the  United 
States  lines  to  Richmond  or  Petersburg.  This,  therefore, 
brings  the  appellant  within  the  rule  that  charges  his  in- 
dorsers,  and  fixes  their  liability  to  him  on  their  collateral 
undertaking  for  the  honor  of  the  bills  which  they  sold  him. 

On  the  whole,  therefore,  it  seems  to  me  that  the  demurrer  to 
Ihe  amended  declaration  should  have  been  overruled,  and  judg- 
ment given  for  the  plaintiff's  demand. 

JoYNES.  J.  The  counsel  for  the  defendants  have  contended 
in  the  argument,  —  1.  That  the  contracts  arising  out  of  the 
indorsement  and  delivery  of  the  checks  by  the  defendants  to 
the  plaintiff  were  illegal  and  void,  so  that  no  action  could  be 
founded  upon  them;  2.  That  if  these  contracts  were  legal  and 
valid,  there  has  been  no  sufficient  presentment  and  demand  of 
payment  of  the  checks;  and  3.  That  if  the  presentment  and 
demand  were  sufficient,  there  has  been  no  sufficient  notice  of 
dishonor. 

Premising  that  a  check  is  a  bill  of  exchange,  though  subject 
to  some  peculiar  rules,  which  need  not  be  now  adverted  to, 
and  that  every  indorsement  of  a  bill  is  equivalent  to  the  draw- 
ing of  a  new  bill,  I  proceed  to  consider  the  first  and  principal 
question. 

It  is  a  general  principle  of  law  that  war  operates  as  an  in- 
terdiction of  all  commercial  and  other  pacific  intercourse  and 
communication  with  the  public  enemy;  and  it  follows,  as  a 
corollary  from  this  principle,  that  every  species  of  private 
contract  made  with  subjects  of  the  enemy  during  war  is 
unlawful.  "  The  rule  thus  deduced,"  says  Wheaton,  "  is  ap- 
plicable to  insurance  on  enemy's  property  and  trade;  to  the 
drawing  and  negotiating  of  bills  of  exchange  between  subjects 
of  the  powers  at  war;  to  the  remission  of  funds  in  money 
or  bills  to  the  enemy's  country;  to  commercial  partnerships 
entered  into  between  the  subjects  of  the  two  countries  after 
the  declaration  of  war,  or  existing  previous  to  the  declara- 
tion, which  last  are  dissolved  by  the  mere  force  and  act  of  the 
war  itself,  although  as  to  other  contracts  [existing  before  the 
war]  it  only  suspends  the  remedy":  Wheaton's  Elements,  by 
Lawrence,  656.  So  Kent  says:  ''The  insurance  of  enemy's 
property  is  an  illegal  contract,  because  it  is  a  species  of  trade 
and  intercourse  with  the  enemy.    The  drawing  of  a  bill  of  ex* 
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change  by  an  *alien  enemy,  on  a  subject  of  the  ndveirse  cotmtty, 
is  an  illegal  atid  void  contract,  because  it  is  a  cototntmication 
and  contract.  The  purchase  of  bilh  on  the  enemy's  country, 
or  the  remission  and  d^jjxwit  of  funds  there,  is  a  dangerous  and 
illegal  act,  because 'it  may  be  cherishing  the  resources  and  re- 
lieving the  wants  of  the  «netny.  The  remisdon  of  funds  in 
money  or  bills  to 'subjects  of  the  enemy  is  unlawful.  The  in- 
hibition reaches  to  every  comtnunication,  dired;  or  circuitous. 
All  endeavors  at  trade  with  the  enemy,  by  the  intervention  of 
third  persons,  or  by  partnerships,  have  equally  failed,  and  no 
artifice  has  succeeded  to  legalize  the  trade  without  the  express 
permission  of  the  gdvetnment  Every  relaxaition  of  the  rule 
tends  to  oomfpt  the  allegiance  <rf  the  sulgeot,  and  prevents  the 
war  from  fulfilling  its  end.  The  only  eioepiion  to  this  strict 
and  rigorous  rule  of  international  jurisprudence  is  the  case  of 
ransom  bills,  and  they  are  contracts  of  necessity,  bounded  on 
a  state  of  war,  and  engendered  by  its  violence  ":  1  Kent's  Com. 
6if,  68. 

The  same  f  reat  jurist  uses  this  language  in  ^hrimnld  v.  Wad- 
dingtouj  16  Johns.  438:  ''  There  is  no  authority  in  law,  whether 
that  law  be  national,  maritime,  or  municipal,  for  any  kind  of 
private,  voluntary,  unlicensed  business  oommunieation  or  in- 
tercourse with  an  enemy.  It  is  all  noxious,  and  in  a  greater 
or  less  degree  is  all  criminal.  Every  attempt  at  drawii^  dis- 
tinctions has  failed;  all  kind  of  intercourse,  except  that  which 
is  hostile,  or  created  by  the  mere  exigency  of  the  war  and 
necessity  of  the  case,  is  illegal.  The  law  has  put  the  sting  of 
disability  into  every  kind  of  voluntary  communication  and 
contract  with  an  enemy,  which  is  made  without  the  special 
permission  of  the  government.  There  is  wisdom  and  policy^ 
patriotism  and  safety,  in  this  principle,  and  every  relaxation  of 
it  tends  to  corrupt  tiie  allegiance  of  the  subject,  and  prolong 
the  calamities  of  war. 

"  The  idea  that  any  remission  of  money  may  be  lawfully 
made  to  an  enemy  is  repugnant  to  the  very  rights  of  war, 
which  require  the  sulgects  of  one  country  to  seise  the  efiects 
of  the  subjects  of  the  other.  The  property  so  remitted,  if  in 
cash  or  any  tangible  subject,  would  beoome  a  just  cause  of  the 
seizure  while  on  its  passage.  An  alien  enemy  has  no  right  of 
action  during  war,  and  he  cannot  sne^  because  it  would  be 
drawing  resources  out  of  the  country.  How,  then,  can  it  be 
lawful  to  make  remittances  to  Um?  The  law  that  forbids  in- 
torcourse  and  trado  must  equally  forbid  zemittanoes  and  pay* 
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ment ":  See  fialleok  on  Inrtematiotial  LaW,  S58  et^eeq.;  note  to 
ClmenUon  v.  Blessig^  11  Ex.  135;  8.  C,  26  Eiig.  L.  A  Eq.  S44. 

In  WilUsm  y.  Pattison,  7  Tdunt.  439,  2  Eng.  Com.  L.  167, 
S.  C,  1  J.  B.  Moore,  138  {wfaicli  latter  peport  of  it  I  ttrill  cite, 
tt8  it  18  moefa  fuller  and  better  every  wiiy  than  tbe  other),  w^s 
an  action  of  tusmmprit  xm  three  bililB  of  exchan^  aoceptdd  by 
the  defendants,  and  iofdorsed  to  the  plaintiff.  Tfaey  both  were 
draimat  Donkirk,  in  FF«Dee,by  Michelea,'a  eal^ect  of  France, 
resident  there,  payable  to  his  eMrki  <M(der  three  months  after 
date,  upon  the  defendants,  BritiiA  Gtat^ets,  resident  in  London, 
who  were  the  holders  of  oertaki  oambrkts,  skipped  to  them  by 
Varlet,  of  Dankirk,  and  by  him  aAdgned  to  Miohelon.  The 
t>ill8  were  accepted,  payable  wh^i  the  bambtics  should  be  sold, 
which  were  enbeequently  done.  The  bills  Were  indorsed  by 
-Michelon,  the  dtawer,  to  the  plaintiff,  an  ^Enjglish-born  subject, 
then  and  still  a  resident  of  Dunkirk.  At  the  time  these  bills 
were  drawta,  indorsed,  and  accepted,  France  and  England 
were  at  open  war  with  each  other.  The  action  was  brought 
after  the  return  of  peace,  and  the  court  held  that  it  could  not 
be  maintained. 

Gibbs,  C.  J.,  thus  states  the  propositions  maintained  by  the 
respective  counsel  in  the  argument:  ''My  brother  Best  has 
contended  that  all  communication  with  an  alien  enemy  dur- 
ing war  must  be  prohibited,  as  the  policy  of  law  thereby 
secures  this  state  from  all  dangers  to  be  apprehended  from  a 
foreign  country,  and  that  in  order  to  prevent  all  communica- 
tion with  a  foreign  enemy,  he  has  insisted  that  if  subjects  of 
a  foreign  state  draw  bills  on  persons  in  this  country,  and  seek 
to  enforce  payment  thereon,  the  mischief  is  incurred.  He  has 
further  insisted  that  this  was  a  direct  trading.  This,  however, 
my  brother  Lews  has  denied,  and  contended  that  the  mere 
drawing  or  indorsing  bills  is  not  such  a  communication  with 
an  enemy  as  is  contravened  by  the  general  policy  of  law." 
And  the  chief  justice,  in  giving  the  reasons  of  his  judgment, 
said:  ''  It  is  illegal  for  an  alien,  in  an  enemy's  country,  during 
war,  to  draw  a  bill  on  a  subject  resident  in  this,  and  then  sue 
him  here  for  the  amount  of  such  bill  on  the  restoration  of 
peace.  It  gives  rise  to  a  communication  between  subjects  of 
botii  countries,  which  ought  to  be  avoided.  The  drawing  apd 
accepting  these  bills  are  in  themselves  illegal."  Park,  J., 
after  quoting  the  rule,  Ex  neOura  bMi  eom/vmercia  ifUer  hostes 
eewsare  win  mi  duNkMufvni,  addd:  '^Although  the  evidence  of 
trading  is  not  conclusive,  it  is  still  a  trading.  ....  Though 
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the  plaintiff  might  be  in  ignorance  of  the  circumstances  at- 
tending these  bills,  still  he  receives  them  from  the  drawer,  and 
must  therefore  be  fully  aware  that  they  were  a  species  of  con- 
tract originating  with  an  alien  enemy."  Burrough,  J.,  said: 
"  It  was  the  object  of  the  drawer  in  the  present  case,  who  was 
an  alien,  to  obtain  money  from  the  acceptors,  who  were  resi- 
dents in  this  country.  The  drawer,  having  assigned  [con- 
signed?] the  cambrics  to  the  acceptor  for  sale,  is  entitled  to 
the  money  arising  on  the  bills.  Can  it  be  contended  that  if 
the  cambrics  had  been  sold,  Michelon  could  have  maintained 
an  action  for  money  had  and  received?  If  not,  he  could  by 
no  device  obtain  it  from  this  country.  If,  therefore,  the  action 
for  money  had  and  received  could  not  be  maintained  by  Mich- 
elon, being  an  alien  enemy,  can  he  possibly  transfer  his  inter- 
est to  another,  which  interest  will  ultimately  revert  to  bis 
benefit?" 

In  Willison  v.  Pattison,  mpra,  there  was  an  actual  communi- 
oation  had  and  a  contract  directly  made  between  subjects  of 
the  hostile  powers,  inasmuch  as  the  bill  was  sent  over  from 
France  to  England  for  acceptance,  and  was  accepted.  But  it 
is  not  necessary  that  any  such  actual  communication  should 
take  place  in  order  to  vitiate  the  contract  of  the  drawer  or  in- 
dorser  of  a  bill.  When  a  man  draws  a  bill  upon  another  and 
negotiates  it,  he  in  substance  and  fact  dispatches  a  communi- 
cation to  him,  directing  him  to  pay  the  money  to  the  owner  of 
the  bill.  The  drawing  and  negotiation  of  the  bill  have  a  direct 
tendency  to  bring  about  actual  intercourse  and  communica- 
tion, because  the  bill  cannot  otherwise  perform  its  office.  And 
upon  general  principles,  any  contract  is  unlawful  which  has  a 
tendency  to  promote  and  encourage  the  doing  of  an  act  which 
the  law  condemns  and  forbids,  whether  in  any  particular  case 
the  act  be  really  done  or  not.  Upon  this  ground,  the  vice  at- 
taches to  the  drawing  and  negotiation  of  the  bill.  The  other 
ground  of  decision  stated  by  Burrough,  J.,  namely,  that  the 
bill  is  an  attempt  by  the  drawer  to  transfer  to  another  a  right 
to  demand  and  receive  money  which  he  could  not  lawfully 
demand  himself,  leads  to  the  same  result  Obviously,  if  the 
drawer  may  lawfully  draw  for  his  funds  in  the  hands  of  the 
drawee,  the  drawee  may  lawfully  pay  the  drafts  or  remit 
the  fundB.  But,  as  we  have  seen,  the  payment  or  remittance 
of  money  by  a  subject  or  citisen  of  one  belligerent  to  a  sub- 
ject or  citizen  of  the  other,  during  war,  is  unlawful:  OritmM 
V.  WaddingUm^  $upra* 
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But  it  was  contended  with  great  earnestness  and  ability  by 
the  counsel  for  the  plaintiff  that  the  rights  of  the  parties  in 
this  case  must  be  determined  with  reference  to  the  municipal 
law  alone;  that  the  late  conflict  between  the  United  States 
and  the  Confederate  States  was  not  a  war  in  the  legal  sense, 
and  did  not  produce  the  effects  of  a  war  upon  the  rights  and 
relations  of  citizens;  that  on  the  part  of  the  Confederate 
States  it  was  nothing  more  than  an  insurrection  or  rebellion 
against  the  lawful  authority  of  the  United  States,  and  on  the 
part  of  the  United  States  was  only  an  exertion  of  force  to 
suppress  the  insurrection;  and  that  the  principles  of  inter- 
national law,  applicable  to  a  war  inter  gentea,  cannot  properly 
be  resorted  to  for  the  determination  of  any  qtiestion  between 
citizens  arising  out  of  that  conflict  or  affected  by  it.  It  was 
further  argued  that  the  only  restriction  upon  intercourse  dur* 
ing  the  war  was  that  imposed  by  the  act  of  Congress  of  July 
13,  1861,  and  the  proclamation  of  August  16,  1861,  which  was 
merely  a  suspension  for  a  time  of  the  right  of  free  intercourse 
guaranteed  by  the  constitution;  and  that  the  existence  of  the 
conflict  between  the  government  and  the  insurgents,  and  the 
suspension  of  intercourse  during  its  existence,  did  not  deprive 
any  citizen  of  the  right  to  draw  a  bill  of  exchange  upon 
another  citizen,  or  any  other  citizen  of  the  right  to  purchase 
such  a  bill,  even  though  the  drawer  and  drawee  were  on  oppo- 
site sides  of  the  conflict,  such  acts  not  involving  any  actual 
locomotive  intercourse,  which  would  alone  violate  the  prohi- 
bition against  intercourse;  and  that  in  order  to  defeat  a  recov- 
ery in  this  case,  it  was  incumbent  on  the  defendants  to  establish 
that  there  has  been  a  violation  of  that  prohibition. 

I  shall  not  enter  upon  a  discussion  of  the  theory  and  prin- 
ciples of  the  constitution  of  the  United  States,  or  of  the 
respective  rights  and  powers  of  the  federal  and  state  govern- 
ments, for  the  purpose  of  determining  the  poUtical  and  con- 
stitutional character  and  consequences  of  the  late  unhappy 
conflict.  Fortunately,  such  a  discussion  is  not  necessary. 
The  principles  of  law  which  are  to  be  applied  to  the  solution 
of  the  question  now  before  us  seem  to  me  to  have  been  fully 
settled  by  the  supreme  court  of  the  United  States.  I  do  not 
think  it  necessary  to  cite  the  decisions  of  any  inferior  tri* 
bunal,  and  shall  cite  only  a  few  cases  in  the  supreme  court. 

The  subject  of  the  late  war  first  came  before  the  supreme  court 
in  the  Priu  CaaeSf  2  Black,  635,  decided  at  December  term, 
1862.    These  oases  involved  the  validity  of  certain  captures 
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for  breach  of  Hie  Moekade  estabfislied  by  PMndent  Lmcoln 
in  April,  1861,  at  a  time  irhMi  no  legidatioii  had  been  had  by 
OoDgress  in  referemoe  to  Ae  war.  Four  ^eseela  were  iniFoIyed, 
two  of  which  belonged  lo  neotadB,  and  two  to  dtiaens  of 
Richmond,  Virginia.  IVo  ^aertioiM  ware  duninaed  and  de- 
cided by  the  court:  1.  Had  the  PreBident  a  right  to,  inatitute 
a  blockade  of  ports  in  the  poBseision  of  peisona  in  armed 
rebellion  againet  the  goyemment,  tm  the  feinciplBB  of  inter- 
national law?  2.  Was  &xe  property  of  peraom  domiciled  or 
residing  within  tiie  states  in  rebellion  «  proper  .snb|ect  of  cap- 
ture on  the  aea  as  *^  eaemies*  properly ''¥ 

The  ttourt,  after  observing  tiiat  the  right  of  prioe  and  cap- 
ture depended  on  the  jm  MU,  prooeeded  to  inquiro  whether, 
at  the  time  the  blodDsde  was  inatiUyted,  a  state  of  war  ezistod 
between  the  United  States  and  the  insurgoBla.  If  these  rehir 
tions,  existing  imder  the  constitutwin,  between  the  goyemmeat 
and  the  insurgents,  had  the  «fitot  4tt  rendering  it  impossible 
that  a  conflict  between  them  could  be  a  war  in  tiie  legal  aeose, 
and  of  restricting  the  government  to  the  use  of  means  pro- 
Tided  by  the  municipal  law  fbr  the  scq>pra6Bion  of  an  insur- 
rection, then  the  blockade  was  not  lawAoiUy  inatituted.  In 
order,  therefore,  to  determine  the  validity  of  the  blocdcade,  it 
was  neeessary  to  determine  what  was  the  legal  character  of 
the  relations  existing  between  the  parties  to  tiie  conflict. 

The  following  extracts  from  the  opinion  will  exUbit  the 
views  of  the  court: — 

■  ^*  The  parties  belligerent  iu  a  public  war  are  independent 
nations.  But  it  is  not  necessary,  to  jsonstitnte  war,  that  both 
parties  should  be  acknowledged  as  independent  nations  or 
sovereign  states.  A  war  may  exist  when  one  of  the  belliger- 
ents claims  sovereign  rights  as  against  the  other 

"  'A  civil  war,'  says  VatteK  'breaks  the  bands  of  society  and 
government,  or  at  least  suspends  their  force  and  effect;  it  pro- 
duces in  the  nation  two  independent  parties,  who  consider 
each  other  as  enemies,  and  acknowledge  no  common  judge. 
These  two  parties,  therefore,  must  necessarily  be  considered 
as  constituting,  at  least  for  a  time,  two  separate  bodies,  two 
distinct  societies.  Having  no  common  superior  to  judge  be- 
tween them,  they  stand  in  precisely  the  same  predicament  as 
two  nations  who  engage  in  a  contest,  and  have  recomae  to 


arms.' 


*'  The  true  test  of  the  existence  of  civil  war,  ns  feond  in  the 
writings  of  the  sages  of  tiio  4K>mmon  iaw,  «Bay  be  tbua  flOlD- 
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manly  stated:  'When  the  regular  course  of  justice  is  mier- 
rapted  by  revolt,  rebellion,  or  insurrection,  so  that  the  courta 
of  joatioe  cannot  be  kept  open,  civil  war  exists,  and  hostilities 
may  be  prosecuted  on  the  same  footing  as  if  those  opposing  Uie 
government  were  foreign  enemies  invading  the  land.'  .... 

"  It  is  not  the  less  a  civil  war  with  belligerent  parties  in  hoe- 
tile  array,  because  it  may  be  called  an  insurrection'  by  one 
side,  and  the  insurgents  be  considered  as  rebels  or  traitors. 
It  is  not  necessary  that  the  independence  of  the  revolted  prov- 
inoe  or  state  be  acknowledged,  in  order  to  constitute  it  a  party 
belligerent  in  a  war  according  to  the  law  of  nations 

''  The  law  of  nations  is  also  called  the  law  of  nature;  it  is 
founded  on  the  conamon  consent  as  well  as  the  common  sense 
of  the  world.  It  contains  no  such  anomalous  doctrine  as  that 
which  this  court  are  now  for  the  first  time  desired  to  pro- 
nounee,  to  wH,  that  insurgeits  who  have  risen  in  rebellion 
l^$ainst  their  sovereign,  expelled  her  courts,  established  a 
revolutionary  government,  organized  armies,  and  commenced 
hostilities,  are  not  enemies,  because  they  are  traitors,  and  [that] 
a  war  levied  on  the  government  by  traitors,  in  order  to  dis- 
member and  destroy  it,  is  not  a  war,  because  it  is  an  '  insur- 
rection."* 

Pursuing  these  views,  and  others  which  need  not  be  adverted 
to,  the  court  held  that  there  existed  between  the  government 
of  the  United  States  and  the  insurgents  a  state  of  civil  war,  in 
the  sense  of  the  intesmational  law,  which  brought  with  it  the 
common  incidents  of  war,  and  among  them  the  right  to  in« 
stxtute  a  blockade. 

The  viewa  of  the  court  upon  the  second  question  will  appear 
from  the  foUowing  extracts: — 

''The  appellants  contend  that  the  term  'enemy '  is  properly 
applieable  tn  those  only  who  are  sulgects  or  citizens  of  a  for- 
eign state  at  war  with  our  own They  contend  also  that 

insurrection  is  the  aet  of  individuals,  and  not  of  a  government 
or  sovereignty;  that  the  individuals  engaged  are  subjects  of 
law;  that  confiscation  of  their  property  can  be  efifocted  only 
under  a  municipel  law;  that  by  the  law  of  the  land  such  con- 
tiscation  cannot  take  j^aee  without  the  conviction  of  the  owner 
of  some  ofienae;  and  finally,  that  the  secession  ordinances  are 
nullities,  and  ineff^etual  to  release  any  citizen  from  his  alle- 
giance to  the  national  govemanent,  and  consequently  that  the 
conrtitution  and  laws  of  the  United  Statea  are  still  operative 
iirve.  pttsone  in  aU  the  states  for  punUhmeat  aa  well  as  protec- 
ts " 
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The  court  proceeded  to  show  that  the  claim  of  sovereignty 
on  the  part  of  the  United  States  did  not  prevent  the  exercise 
of  belligerent  rights,  or  the  existence  of  belligerent  relations^ 
and  added:  — 

''All  persons  who  reside  within  [the  insurgent]  territory^ 
whose  property  may  be  used  to  increase  the  revenues  of  the 
hostile  power,  are  in  this  contest  liable  to  be  treated  as  enemies, 
though  not  foreigners.  They  have  cast  off  their  allep^ance, 
and  made  war  on  their  government,  and  are  none  the  less 
enemies  because  they  are  traitors." 

The  four  dissenting  judges  held  that  war,  in  the  legal  sense^ 
did  not  exist  at  the  time  the  blockade  was  instituted,  because 
it  had  not  been  declared  by  Congress.  They  held  that  prior 
to  the  act  of  Congress  of  July  13,  1861,  the  President  could 
only  exercise  the  powers  given  to  him  by  the  municipal  law, 
his  operations  being  limited  to  the  suppression  of  an  insurrec- 
tion, but  that  Congress  could  bring  into  operation  the  war 
power,  and  thus  change  the  nature  and  character  of  the  contest; 
and  that  after  such  action  by  Congress,  instead  of  being  carried 
on  under  the  municipal  law,  it  would  be  carried  on  under  the 
law  of  nations  and  the  acts  of  Congress  as  war  measures,  with 
all  the  rights  of  war:  Prize  CaseSy  2  Black,  692.  They  not 
only  held  that  such  a  contest,  after  the  action  of  Congress, 
would  give  to  the  government  the  rights  of  war  under  the 
international  law,  but  that  it  would  likewise  be  attended 
with  the  consequences  of  war  in  respect  to  the  rights  and 
relations  of  citizens:  Prize  Cdses^  2  Black,  688,  693.  On 
page  687,  the  consequence  of  a  state  of  war,  according  to  the 
international  law,  are  stated.  They  are  referred  to  as  conse- 
quences which  must  result  from  regarding  the  pending  con- 
flict as  a  civil  war.  The  judge  says:  ''  The  people  of  the  two 
countries  become  immediately  the  enemies  of  each  other;  all 
intercourse,  commercial  or  otherwise,  unlawful;  all  contracts 
existing  at  the  commencement  of  the  war  suspended,  and  all 
made  during  its  existence  utterly  void.  The  insurance  of 
enemies'  property,  the  drawing  of  bills  of  exchange,  or  the 
purchase  [of  bills]  on  the  enemy's  country,  the  remission  of 
bills  or  money  to  it,  are  illegal  and  void.  Existing  partner- 
ships between  citizens  or  subjects  of  the  two  countries  are 
dissolved, — and  in  fine,  interdiction  of  trade  and  intercourse, 
direct  or  indirect,  is  absolute  and  complete,  by  the  mere  force 
and  effect  of  war  itself." 

The  only  point  upon  which  the  minority  differed  from  the 
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majority  was  in  respect  to  the  time  at  which  the  conflict 
assumed  the  character  of  a  war  in  the  legal  sense.  The 
majority  held  that  the  conflict  had  become  a  war  by  the  mere 
coarse  of  events,  and  without  any  action  by  Congress,  while 
the  minority  held  that  the  action  of  Congress  was  indispen- 
sable to  give  it  that  character.  But  there  was  no  difference 
of  opinion  in  respect  to  the  legal  consequences  resulting  from 
the  state  of  war,  whenever  the  conflict  assumed  that  char- 
acter. 

In  The  Venice,  2  Wall.  25&,  the  court  says:  "  While  these 
transactions  were  in  progress,  the  war  was  flagrant.  The 
states  of  Louisiana  and  Mississippi  were  wholly  under  rebel 
dominion,  and  all  the  people  of  each  state  were  enemies  of 
the  United  States.  The  rule  which  declares  that  war  makes 
all  the  citizens  or  subjects  of  one  belligerent  enemies  of  the 
government,  and  of  all  the  citizens  or  subjects  of  the  other, 
applies  equally  to  civil  and  to  international  wars." 

This  relation  of  mutual  enmity  is  one  of  the  fundamental 
conditions  of  a  state  of  war.  It  is  part  of  a  system  of  rules 
for  the  government  of  men  in  a  state  of  war,  which  is  founded 
in  necessity,  and  which  has  been  established  by  common  con* 
sent  throughout  the  world.  That  system,  as  we  have  seen, 
subjects  individuals  to  restraints  and  disabilities  in  respect  to 
their  acts  and  contracts,  which  are  unknown  in  time  of  peace. 
The  relation  of  the  citizens  of  the  several  states  under  the  con- 
stitution is  that  of  friends:  the  relation  between  citizens  on 
opposite  sides  in  the  late  war  was  that  of  enemies.  The 
relations  under  the  constitution  were  suspended,  and  super- 
seded for  the  time,  by  new  relations  under  the  laws  of  war. 
And  so  the  rights  and  privileges  existing  under  the  consti- 
tution, in  respect  to  intercourse  and  contracts,  were  displaced 
and  superseded,  for  the  time,  by  the  restraints  and  disabilities 
which  resulted  from  the  state  of  war. 

In  The  Hampton,  5  Wall.  372,  Ihe  vessel  was  captured  in  a 
creek  in  the  state  of  Virginia,  aud  was  libeled  and  condemned 
as  prize  of  war,  upon  the  principles  of  the  international  law 
Brinkley,  a  loyal  citizen,  appeared  and  claimed  the  vessel  as 
mortgagee.  The  bona  fides  of  the  mortgage  were  not  disputed, 
nor  was  it  disputed  that  he  was  a  loyal  citizen.  The  precise 
offense  for  which  the  vessel  was  libeled  is  not  stated  in  the  re- 
port, but  it  was  conceded  that  the  vessel  might  have  been  con- 
demned under  the  act  of  July  13, 1861.  The  offense,  therefore, 
was  one  embraced  by  that  act,  which  provides  that  goods,  etc.« 
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coming  htm  or  going  to  i^  state  in  Insoneotioa^  by  land  oc 
water,  along  mth  tb»  veeiBel,  eto.,  in  which  tb^y  a^e^  ^lall  be 
forfeited. 

It  wa»  beM  thai  tb9  ves^  waA  properly  condem&pecl  under 
the  intevntrtioiial  law,  whiqh  vae  not  eaperaeded  by  the  act  of 
Congree^  a«d  that»  noftwithvtanding  thet  loyi^Ity  of  the  nKort- 
gagee,  and  th^^faimeiBe  of  hia  debt)  hia  right  waa  fi>rfeitfi4  opoii 
the  prineiplQa  of  interBational  law,  thongh  it  would  have  been 
saved  if  the  condemnation  had  taken  place  under  the  act  of 
Congresa. 

This  ca^Oi  tberejore^  deoides, — 1.  That  interoouraet  dmiog 
the  late  war  waa  unlawful  upon  the  prinoiplea  el  iotematioBal 
law,  and  independently  of  the  act  of  Congress;  and  SI  That 
the  effect  of  the  intiutMtiQnal  Uw  waa  t^  overfide  apd  extin- 
guish the  claim  oi  a  loyal  citi«en^  under  a  Ixmqi  fid^  naortgags. 

In  The  WUUam  BagOe^  5  Wall,  377,  Bragden,  who  claiffied 
a  share  of  the  Teasel  and  cargo^  waa  a  loyal  ciiisen,  resident 
in  Indiana.  At  the  breaking  out  of  the  war  he  was  a  member 
of  a  mercantile  partpership  in  Mobile,  which  owned  the  vessel 
and  cargo.  He  never  aided  the  rebellion;  never,  after  the  re- 
bellion begaot  ezierciaed  any  control  or  ownership  over  the  ves- 
sel or  cargo;  and  had  no  connection  with  or  knowledge  of  the 
unlawful  voyage  which  qccaaioned  the  capture.  In  conse- 
quence of  hia  loyalty  to  the  United  States,  hia  inteiiest  in  the 
partnership  eSeeta  ha4  been  confiscated  by  the  con&derate 
government.  Hia  claim  waa  rejected.  The  court  held^  among 
other  things  that  the  effect  of  the  war  was  to  dissolve  the 
partnership  existing  between  the  clamaut  and  the  parties  in 
Mobile,  and  that  it  waa  his  duty  promptly  to  diq[)e8^  of  and 
withdraw  his  interest*  and  that  by  bis  failure  to  do  sici,  his  in- 
terest becanoe  liable  to  be  tceatod  as  enemy's  prpper^.  These 
propositions  were  baaed  exclusively  quc  tl^at  piineiptes  ^ivi^^^ 
hie  to  international  laws.  The  ceurt  fiirther  rt^oegiua^  the 
principle,  aj^licable  to  war  inJtsr  gfi/tU$B^  that  an  excnutory 
contract  wiU)  a  oitiaen  or  stilyect  oC  tb^  eQe]»y>  if  it  caqwt 
be  performed  except  \r\  the  way  pf  cponnerciail  interooorBs 
with  the  enemy,  ia  ipeo  fa^  dis9Qlved»  as  equally  applicable 
to  the  late  civil  war. 

In  Hanger  v.  AhbaU^  6  WalL  682»  the  principle  of  law  ap- 
plicable to  A  state  of  war  wUr  g^niee  were  apj^^  to  the  late 
civil  war,  to  determine  whether  the  statute  of  liipilalipna  of 
Arkansas  ran,  during  the  war,  agaipat  a  cause  of  action  held 
at  the  commencement  of  the  war,  by  citisena  of  New  Qaiqp- 
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fihire  againet  a  citizen  of  Arkansas.  In  the  opinion  of  the 
court,  the  ordinary  consequences  of  a  war  inter  gentes, — the 
prohibition  of  intercourse,  the  dissolution  of  partnerships, 
the  prohibition  of  contracts  made  during  the  war  and  the 
suspension  or  dissolution  of  contracts  made  before  the  war, 
the  right  to  confiscate  debts  due  to  citizens  or  subjects  of  the 
enemy,  the  suspension  of  the  remedy  for  the  recovery  of 
debts,  and  the  restoration  of  the  remedy  upon  the  return  of 
peace, — were  fully  stated,  and  were  recognized  as  equally  ap- 
plicable to  the  late  civil  war.  It  was  accordingly  held  that 
the  act  of  limitations  did  not  run  during  the  war.  And  this 
decision  was  placed  exclusively  upon  the  principles  of  inter- 
national law  applicable  to  a  state  of  war  inter  gentes. 

These  decisions  of  the  supreme  court  settle  beyond  question 
that  the  late  conflict  between  the  United  States  and  the  Con- 
'  federate  States  was  a  war,  in  the  legal  sense,  with  all  the  inci- 
dents and  consequences  of  a  war,  as  they  are  known  to  the 
international  law;  that  accordingly  all  the  citizens  on  one 
side  were  enemies  of  all  the  citizens  on  the  other,  and  that  all 
commercial  or  other  pacific  intercourse  or  communication 
between  them,  unless  specially  authorized,  was  unlawful,  to 
the  same  extent  and  for  the  same  reasons  as  in  a  war  inter 
gentes,  and  that  in  order  to  determine  how  the  contracts  of 
individual  citizens  were  affected  by  the  late  war,  recourse 
must  be  had  to  the  general  principles  applicable  to  a  state  of 
war,  as  they  are  found  in  the  international  code. 

This  doctrine  by  no  means  involves  a  recognition  of  the 
Confederate  States  as  a  political  sovereignty.  The  concession 
by  the  government  of  belligerent  rights  to  the  Confederate 
States,  and  the  application  by  the  courts  of  the  general  laws 
of  war,  to  the  determination  of  questions  arising  out  of  the 
conflict,  only  recognize  the  existence  of  a  conflict  of  such 
magnitude,  and  with  such  an  array  of  strength,  that  it  could 
not  be  dealt  with  otherwise  than  as  a  war;  they  involve  no 
concession  of  political  rights  to  the  association  of  states  which 
carried  on  the  conflict.  . 

Nor  does  the  fact  that  Louisiana  was  one  of  the  Confederate 
States,  and  that  the  city  of  New  Orleans  was  to  the  last 
claimed  by  the  Confederate  States  as  belonging  to  them,  af- 
ford any  ground  for  refusing  to  apply  the  law  of  war  to  this 
case.  The  checks  were  drawn  and  indorsed  after  the  city  of 
New  Orleans  had  passed  under  the  permanent  dominion  and 
control  of  the  United  States.    Its  relation  to  the  Confederate 
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States,  which  were  only  a  government  de  facto^  and  whom 
authority  was  therefore  dependent  upon  the  exercise  of  power, 
and  not  upon  the  existence  of  right,  were  thus  broken  up  and 
destroyed.  From  that  time  we  must  regard  New  Orleans  as 
belonging  to  the  federal  side  of  the  conflict,  and  its  citizens  as 
enemies  of  the  citizens  of  the  other  belligerent:  The  OuachiU 
CottoUy  6  Wall.  621,  and  cases  cited.  Nor  does  it  make  any 
difference  that  the  plaintiff  and  defendants  were  all  of  them 
citizens  of  the  Confederate  States,  if,  as  claimed  by  the  de- 
fendants, the  contract  between  them  was  in  violation  of  the 
common  law  of  the  civilized  world. 

I  do  not  think  it  necessary  to  consider  whether,  as  con- 
tended by  the  counsel  for  the  plaintiff,  the  act  of  Congress  of 
July  13,  1861,  and  the  proclamations  of  the  President  in  pur- 
suance of  it,  prohibiting  commercial  intercourse,  were  a  law 
to  the  parties  to  this  suit  at  the  date  of  their  contract,  all  oT 
whom  were  then  citizens  and  residents  of  the  Confederate 
States.  If  they  were,  it  would  not  follow,  as  contended  by  the 
counsel,  that  actual  locomotive  intercourse  was  necessary  ia 
order  to  affect  the  contract  between  these  parties.  Such 
actual  locomotive  intercourse,  accomplished  or  attempted, 
would  doubtless  be  necessary,  as  under  the  general  law  of 
war,  to  subject  property  to  forfeiture.  But  the  prohibition  of 
intercourse,  thus  made  by  Congress,  must  be  construct]  with 
reference  to  the  object  it  was  designed  to  effect,  and  fo  en- 
forced as  to  accomplish  the  policy  on  which  it  was  founded. 
It  was  obviously  dictated  by  the  same  i)olicy,  and  designed  to 
effect  the  same  ends,  as  the  like  prohibition  in  the  interna- 
tional law,  and  any  contract  which  would  bo  regarded  as  a 
violation  of  the  one  ought  to  be  regarded  as  a  violation  of 
the  other. 

But  even  if  this  act  of  Congress  did  not  operate  as  a  law  to 
the  parties  to  this  suit,  at  the  date  of  their  contract,  I  appre- 
hend that  no  court  of  the  United  States,  or  of  a  state,  should 
lend  its  aid  for  the  enforcement  of  a  contract  made  in  viola- 
tion of  the  policy  of  that  act.  This  court  must  deal  with 
this  case  just  as  a  court  of  the  United  States  would  deal 
with  it. 

The  argument  that  Billgerry  had  a  right,  which  was  guar- 
anteed to  him  by  the  constitution,  to  go  to  New  Orleans  at 
his  pleasure,  which  was  only  suspended  by  the  war,  seems  to 
me  to  have  no  force.  The  suspension  was  accompanied  by  ao 
absolute  interdict  of  all  commercial  intercourse  in  the  meao 
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time,  and  a  consequent  disability  to  enforce  any  contract  made 
during  the  war,  which  tended  to  produce  a  violation  of  that 
interdict.  The  interdict  was  as  absolute  while  it  lasted,  and 
as  fatal  to  all  contracts  in  violation  of  its  policy,  as  if  it  had 
been  perpetual,  or  as  if  there  had  been  no  such  general  right 
of  intercourse  under  the  constitution. 

It  was  argued,  too,  that  Billgerry  might  have  intended  to 
keep  these  checks  until  it  should  become  lawful  to  present 
them  for  payment,  and  that  the  court  ought  rather  to  presume 
a  lawful  than  an  unlawful  intent.  I  doubt  whether  a  party 
who  makes  a  contract  during  war,  which,  upon  its  face,  and 
according  to  the  usual  intent  and  import  of  such  contracts,  is 
a  violation  of  the  policy  of  non-intercourse,  ought  to  be  al- 
lowed to  say  that  he  did  not  design  any  such  violation.  It 
would  be  difficult  to  determine  whether  such  an  averment 
was  founded  in  truth,  and  to  permit  such  defenses  to  be  al- 
leged would  cripple  the  efficiency  of  the  rule,  which,  we  are 
told,  admits  no  exceptions:  Hanger  v.  Abbott^  6  Wall.  535; 
and  which  declares  ^'  a  strict  and  rigorous  "  policy,  which  no 
artifice  is  permitted  to  evade. 

But  what  are  the  facts?  Billgerry  parted  with  his  money  to 
Branch  and  Sons,  in  February,  1863.  He  would  necessarily 
lose  interest  until  he  could  collect  the  money  on  the  checks. 
He  has  been  examined  as  a  witness,  as  have  also  the  only  two 
of  the  defendants  who  were  cognizant  of  the  tiiansaction. 
Neither  of  them  testifies  that  there  was  any  understanding  or 
expectation  that  the  presentment  of  the  checks  would  be  with- 
held, much  less  any  contract  that  they  should  be  withheld, 
until  it  should  be  lawful  to  present  them.  On  the  contrary, 
John  R.  Branch,  who  conducted  the  transaction  with  Billgerry, 
shows  his  understanding  and  expectation,  when  he  says  that 
he  **  judged  Billgerry  to  be  a  blockade  runner."  And  not  only 
does  Billgerry  nowhere  say  that  there  was  any  understanding 
with  Branch,  or  any  intention  on  his  own  part  that  present- 
ment would  be  delayed,  but  he  admits  that  after  he  bought 
the  checks  he  tried  to  find  somebody  by  whom  he  could  send 
them  to  New  Orleans  for  collection,  but  could  not.  The 
checks,  indeed,  seem  to  have  remained  in  Virginia  from  Au- 
gust, 1862,  when  they  were  drawn,  to  February,  1863,  when 
they  were  sold  to  Billgerry.  But  that  fact  throws  no  light  on 
the  contract  between  Billgerry,  and  Branch  and  Sons.  It  may 
be  accounted  for  by  supposing  that  nobody  had  been  found 
in   that   interval   who   wanted   funds  on   New   Orleans,  ox 
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who  would  pay  enough  for  them.  When  we  rememher  how 
much  activity  and  enterprise  were  diq>layed  daring  the  war 
in  "  running  the  blockade,"  and  the  large  profits  that  were 
made  by  it,  we  should  require  pretty  strong  proof  to  convince 
us  that  a  party  who  drew  a  sight  draft  on  a  point  where 
federal  money  was  to  be  had  contemplated  that  it  would  be 
withheld  from  presentment  for  an  indefinite  period  of  the  war, 
or  that  a  party  who  laid  out  a  large  sum  in  the  purchases  of 
such  a  draft  intended  so  to  withheld  it. 

It  follows  from  these  views  that,  upon  the  evidence,  the 
judgment  was  properly  rendered  for  the  defendants.  They 
also  show  that  the  demurrers  to  the  special  counts  were  prop- 
erly sustained.  Bach  of  those  counts  sets  out  the  drawing  of 
a  check  by  a  bank  in  Richmond  upon  a  bank  in  New  Orleans, 
and  the  indorsement  of  the  check  by  the  defendants  to  the 
plaintiff,  at  periods  when  we  know  that  the  war  was  flagrant* 
and  all  commercial  and  other  intercourse  between  Richmond 
and  New  Orleans  were  unlawful. 

But  even  if  the  contract  could  be  held  valid,  there  is  an- 
other ground  which  is  fatal  to  the  case  of  the  plaintiff,  both 
upon  the  pleadings  and  the  evidence.  In  order  to  charge  the 
defendants  as  indorsers,  it  was  necessary  that  the  checks 
should  be  presented  to  the  Canal  Bank,  and  payment  thereof 
demanded;  and  in  case  of  dishonor,  that  due  notice  thereof 
should  bg  given  to  the  defendants.  The  only  presentment 
and  demand  set  out  in  the  pleadings,  or  proved  by  the  evi- 
dence, were  made  on  the  twenty-seventh  day  of  October,  1863, 
when  all  commercial  intercourse  between  Vicksburg,  where 
the  plaintiff  resided,  and  New  Orleans,  where  the  checks  were 
payable,  was  unlawful.  By  the  proclamation  of  the  President, 
dated  August  16,  1861,  prohibiting  intercourse  with  the  states 
in  rebellion,  an  exception  was  made  of  '^  such  parts  of  states 
as  may  be  from  time  to  time  occupied  and  controlled  by 
forces  of  the  United  States  engaged  in  the  dispersion  of  the 
insurgents."  This  exception  is  set  out  in  the  amended  decla- 
ration, and  was  relied  on  in  the  argument  as  authoriziDg 
Billgerry  to  go  to  New  Orleans  after  the  &11  of  Vicksburg. 
But  this  exception  was  repealed  by  the  proclamation  of  April 
2,  1863.  That  proclamation  declared  the  same  states  to  be  in 
insurrection,  and  revoked  aU  the  exceptions  made  in  ths 
former  proclamation;  but  again  made  certain  local  excep* 
tions,  of  which  "the  port  of  New  Orleans"  was  one.  This 
proclamation  declares  "that  all  commercial  intercourse  not 
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licensed  and  conducted  as  is  provided  in  said  act  between  the 
said  states  and  the  inhabitants  thereof,  with  the  exceptions 
aforesaid,  is  unlawful,  and  will  remain  unlawful  until  such 
insurrection  shall  cease,  or  has  been  suppressed,  and  notice 
thereof  has  been  given  by  proclamation."  Vicksburg  was  not 
excepted  from  the  (^eration  of  this  proclamation,  so  that  com- 
mercial intercourse,  except  with  the  license  of  the  President, 
between  Vicksburg  and  New  Orleans  was  unlawful  at  the 
time  at  which  presentment  of  these  checks  was  made.  The 
license  given  to  BiUgerry  by  the  military  authorities  was  a 
nullity:   The  Ouachita  Cotton,  6  Wall.  521. 

The  demand  of  payment  therefore  which  was  made  was 
one  which  the  plaintiff  could  not  lawfully  make,  and  which 
the  Canal  Bank  could  not  lawfully  comply  with.  A  demand 
to  charge  the  indorsers  should  have  been  one  which  the  bank 
might  lawfully  have  complied  with. 

In  respect  to  the  question  of  notice  of  dishonor,  very  little 
need  be  said.  To  give  any  effect  to  the  notice  deposited  in 
the  post-office  in  New  Orleans,  in  October,  1868,  it  should  at 
least  have  been  shown  that  the  law,  or  a  general  usage,  re- 
quired that  the  letter  containing  the  notice  should  be  pre- 
served by  the  postmaster  until  the  restoration  of  intercourse, 
and  then  forwarded  to  its  destination.  In  the  absence  of 
such  proof,  the  deposit  of  a  notice  in  the  post-office  at  New 
Orleans,  addressed  to  Petersburg  in  the  midst  of  the  war,  was 
of  no  avail.  It  is  not  necessary  to  express  an  opinion  as  ta 
whether  the  evidence  is  sufficient  to  prove  that  due  notice  wa9 
given  to  the  defendants  after  the  close  of  the  war. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  ought 
to  be  affirmed. 

MoNcuBE,  P.|  concnived  in  the  opudoa  of  Jothbs^  J. 

Judgment  affirmed. 


All  CoHTBAcn  Bsrwuir  BsLUoman  abm  Vbm:  Mim»  ▼•  Amainmff, 
97  Am.  Dee.  472;  and  note476|  Kenkmwr.  Kdm^  07  Id.  124,  and  note  140. 
The  principal  case  is  cited  to  tiie  point  that  all  oommeroial  interoonrse  and 
all  contraota  between  the  subjeota  or  dtiaena  of  opposing  belligerents  are 
whoUy  invalid:  PkUip9  r.  Hakh^  1  DilL  577. 

Lats  RiBMLUoif  WAS  Wak,  ajtd  Rdlh  or  InnBHATioNAL  Law  must 
BB  Amiss  la  determining  the  rights  and  vafaitioiis  of  lesidents  of  the  Con- 
federacy and  of  the  United  States:  Leah  t.  iMMck^  98  Am.  Dec  464,  and 
note  468;  BuUm  t.  TiJOiBir^  98  Id.  471,  and  note  474  The  principal  case  \m 
oited  to  the  point  that  belligerent  righto  are  tiM  same  in  ciTil  and  foreign 
wars,  and  the  rales  of  international  law  apply  to  both:  HMnrrd  7.  HdrwUm 
Mtprm  Chmjpmif,  10  B.  L  S5a 
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DmAHD  An>  KoncB,  how  Far  Exoubed  st  Exibtengs  of  Wab:  Poik 
T.  Sphkt,  96  AnL  Deo.  426,  and  note  428.  A  steto  of  war  which  intercepts 
interooono  by  fha  ordinary  and  nanal  oonne  of  mail  between  the  holder  and 
indoner  of  a  note  exenaee  the  holder  from  giving  notice  of  dishonor  so  long 
as  SQch  interruption  oontinnes;  bat  diligence  on  the  part  of  the  holder  re- 
quires that  he  shoold  forward  notice  to  the  indorser  as  soon  as  the  intemip- 
tioo  ceases;  and  a  mere  deposit  of  notice  of  dishonor  in  the  poet-offioe, 
addressed  to  the  indorser,  during  the  interruption  and  sospension  of  mail 
oommnnioation,  will  not  operate  to  charge  the  indorser;  Farmer^  Bank  ▼. 
Ommea,  26  Gratt  138,  citing  the  principal  case.  The  case  of  MeVdgk  t. 
Batik  of  Cfte  Oii  Ihmmkm,  26  Id.  801,  is  distinguished  from  the  piinoxpal 
case  on  the  groond  that  tiie  action  was  not  upon  the  check,  but  upon  the 
note^  "to  which  the  moi^y  on  which  the  check  was  dnwn  was  afpliad  as  a 
eredil" 


WASHmoTON  Era  B.  R.  Co.  v.  Alexandria  sra 

R-  R.  Co. 

(19  Okattan,  IM2.] 

Bjouptal  of  Oaubi,  Statdtort  Provisions  Relattvb  to.  — Act  ol  Con- 
gress, March  2,  1867,  providing  for  the  removal  of  a  cause  from  a  state 
to  a  federal  court*  where  either  party  believes  he  will  not  obtain  justios 
in  the  state  court,  because  of  prejudice,  etc.,  merely  extends  the  privi- 
lege  of  removal  to  the  plaintiff  as  well  as  to  the  defendant,  and  does  not 
repeal  the  previous  act  of  July,  1866,  providing  for  such  removal  in 
oases  of  citizenship  of  different  states,  on  the  petition  of  the  defend- 
ant,  etc. 

SrOOKHOLBBBS  IN  CORPORATION  WhIOH  IS  DEFENDANT  TO  SuiT  IN  EQUnT, 

Seeking  to  have  It  Dbolared  Null,  are  not  proper  parties  to  defend 
the  suit,  but  may  be  admitted  as  parties  defendant  to  protect  equitable 
interests  daimed  by  them  in  the  property,  in  case  the  corporation  i»  an- 
nulled. 

VxRonriA  Oountt  Courts  are  Courts  of  General  Jurisdiction  in  all 
civil  causes,  and  it  is  to  be  presumed,  in  the  absence  of  proof  to  the  con- 
trary, that  the  court  had  jurisdiction  of  the  particular  case.  When  the 
boe  of  the  record  discloses  the  want  of  jurisdiction,  the  presumption 
win  not  arise. 

Trustee,  Sursttution  of,  to  Fill  Vaganot. — A  railroad  company's 
deed  of  trust  of  its  property,  made  to  secure  certain  bonds,  provided 
that  if  the  trustee  should  become  incapable  of  acting,  any  court  of 
record  of  a  certain  county,  upon  application  of  three  fifths  of  the  bond- 
holders, and  notice  to  the  president  or  any  director  of  the  company, 
might  appoint  another  trustee.  The  trustee,  president^  and  direnton 
went  into  the  enemy's  lines,  and  remained  there  during  the  war  of  the 
Rebellion.  Held,  that  an  order  of  the  county  court,  substituting  an- 
other person  as  trustee,  without  notice,  and  a  sale  by  such  substituted 
trustee,  were  utterly  void. 

Trustee  in  Deed  to  Seourb  Dxbt%  Who  is  Attobnet  at  Law  and  ni 
Fact  of  Creditor,  cannot  make  a  valid  sale  of  the  proper^  to  him* 
self. 
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OoiRFORATTON  CANNOT  BB  Ckeatxd  bt  Mxrb  Aoquixsgencb,  but  only  by 
positive  act  of  legislation,  or  by  some  power  thereto  aathorized  by  a 
legislative  act. 

Thb  Alexandria  and  Washington  Railroad  Company  was 
chartered  by  the  legislature  of  Virginia  in  1854,  and   one 
French  made  president.    In  August,  1854,  said  company  was 
authorized  by  act  of  Congress  to  purchase  and  hold  lands 
in  the  District  of  Columbia,  and  to  lay  a  track  through  such 
•treets  as  the  corporate  authorities  of  Washington  might  ap- 
prove.   In  1855,  said  authorities  authorized  the  company  to 
lay  its  track  on  an  avenue,  from  the  Long  Bridge  to  the  Balti- 
more depot,  and  guaranteed  its  bonds  of  $60,000,  for  which, 
in  April,  1855,  the  company  executed  a  deed  of  trust  on  all  its 
property.    The  track  was  laid  from  Alexandria  to  the  Long 
Bridge,  and  the  road  operated  until  the  spring  of  1861.    In 
December,  1856,  a  second  deed  of  trust  was  made  upon  the 
property  of  the  company,  to  one  Kinzer,  trustee,  to  secure 
Fowle,   Snowden,  &    Co.   $14,849.50,    on    which  was    paid 
$8,348.14.    In  July,  1857,  a  third  deed  of  trust  was  executed 
io  one  Lenox,  trustee,  to  secure  $30,000  in  coupon  bonds, 
which  the  company  had  authority  to  issue,  and  which  were 
were  payable  July  22,  1877,  with  semi-annual  interest  at 
•even  per  cent;  and  it  was  provided  that,  in  default  of  pay- 
ment of  principal  or  interest,  the  road  might  be  sold  by  giving 
mt  least  sixty  days'  notice.    And  the  deed  further  provided 
that  in  case  of  the  death,  incapacity,  or  resignation  of  the 
trustee  Lenox,  or  of  his  successors,  the  office  of  trustee  filled 
by  him  should  become  vacant,  and  should  be  filled  by  an  ap- 
pointment to  be  made  by  any  court  of  record  in  the  county  of 
Alexandria,  on  application  of  the  parties  of  the  first  part,  or 
ct  the  holders  of  three  fifths  of  said  bonds.    Provided,  how- 
ever, in  the  last  case,  notice  of  the  application  of  the  parties 
making  such  request  be  given  to  the  president  or  one  of  the 
directors  of  said  company;  and  all  the  rights,  powers,  and  au- 
thority conferred  on  the  original  trustee  should  then  be  invested 
in  his  successor  or  successors  so  appointed.    This  deed  of  trust 
in  terms  recognized  the  first  deed  of  trust  as  an  existing  and 
prior  lien.    The  bonds  were  sold  to  one  Thornton,  for  ten  thou- 
sand dollars,  upon  which  was  paid  two  thousand  dollars  in 
cash;  and  notes  were  given  for  the  balance,  upon  which  was 
paid  about  three  thousand  five  hundred  dollars,  and  the  bal- 
aiioe  remained  due.     Said  company  was  authorized  by  its 
diarter  to  issue  stock  to  the  amount  of  three  hundred  thou- 
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sand  dollars,  bat  issued  only  to  the  amount  of  two  hundred 
thousand  dollars.  There  were  various  judgments  and  claims 
against  the  company,  and  the  whole  amount  of  its  indebtedness 
on  the  10th  of  April,  1862,  was  about  one  hundred  and  ninety- 
five  thousand  dollars.  Of  the  judgments,  one  Hay  claimed  to 
be  the  owner  of  about  forty  thousand  dollars  in  April,  1861; 
but  it  seemed  that  in  August,  1860,  he  had  assigned  these 
judgments  to  French,  president  of  the  company,  upon  the 
payment  to  him  of  five  thousand  dollars,  though  it  does  not 
appear  that  this  money  was  paid.  By  power  of  attorney  exe- 
cuted at  the  same  time,  he  authorized  French  to  deal  with 
such  judgments  as  if  they  were  his  individual  property.  In 
May,  1861,  the  rolling  stock  of  the  company  was  trans- 
ferred to  the  Orange  and  Alexandria  railroad,  and  taken 
beyond  the  fiederal  lines,  and  the  president,  direct<»nB,  and  the 
the  trustee  Lenox  all  went  South  at  that  time,  and  remained 
within  the  confederate  lines,  and  the  rolling  stock  was  sold  by 
said  French  to  parties  within  said  lines.  The  United  States 
government  took  possession  of  the  road  in  1861,  put  it  in  good 
order,  used  it  till  the  close  of  the  war,  and  left  it  in  good 
order  and  very  valuable.  Hay  claimed  that  he  took  posses- 
sion of  the  road  early  in  1861,  and  made  a  contract  with 
the  Secretary  of  War,  by  which  the  war  department  was  to 
repair  the  road,  and  binding  himself  to  defray  the  expenses 
of  such  repairs,  which  should  not  be  discharged  by  the  use 
of  the  road.  The  government  used  the  road  long  enough 
to  pay  its  outlays  thereon.  The  defendant  Stewart,  an 
attorney  at  law,  acted  as  attorney  for  Hay,  and  as  such,  or 
on  his  own  account,  during  the  year  1861,  sold  the  iron  of  the 
company  for  more  than  ten  thousand  dollacSi  and  received  the 
money,  but  no  account  of  it  was  ever  made.  On  the  28th  of 
January,  1862,  one  Davison,  claiming  to  be  Hie  agent  of  Thorn- 
ton for  the  ooupoii  bonds  said  to  be  held  fcy  him,  agreed  with 
the  said  Stewart,  authorizing  him  as  attorney  to  close  out  and 
perfect  the  interest  of  said  bond-holders  in  said  road,  and 
agreed  to  give  him  a  contingent  fee  €i  one  half  of  the  whole 
amount  received  on  said  bends  in  the  sale  of  the  same,  or  of 
the  said  road,  over  and  above  the  sum  of  ten  thousand  dollars, 
and  all  the  interest  that  the  said  bond-holders,  or  any  of  them, 
may  have  paid,  or  may  have  to  pay  on  the  said  thirty  thou- 
sand doUais  of  bonds,  at  the  rate  of  se^en  per  cent  per  annum; 
and  on  the  next  day  said  Stewart,  as  attorney  in  Abk^  for  said 
Hay,  gave  to  said  Davison  an  agreemeiitiii  writbg,  that  tf  a  sale 
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should  be  made  under  said  deed  of  trust,  and  the  said  road  be 
purchased  by  himself  or  constituents,  the  said  Thornton  should 
have  the  right  to  continue  his  interest  in  the  same  according 
to  the  ratio  of  his  present  lien  upon  and  demand  against  the 
same;  and  enjoy  and  receive  a  pro  rata  rate  of  all  the  appre- 
ciations of  value  or  profits  claimed  from  the  future  use  or 
development  of  the  same,  and  be  created  a  stockholder  ac- 
cordingly. Davison,  on  the  3d  of  February,  1862,  filed  a  peti- 
tion in  the  county  court  of  Alexandria  County,  sworn  to  by 
him,  stating  that  he  was  attorney  in  fact  of  all  the  bond*hold- 
ers  secured  by  the  deed  of  trust  to  Lenox,  claiming  that  said 
tmatee  had  become  incapacitated  from  performing  said  trust; 
that  he  had  made  diligent  search  for  the  president,  or  some 
director  or  agent  of  said  company,  to  whom  he  could  give  notice, 
but  could  find  none  upon  whom  notice  could  be  served,  and  ask- 
ing that  the  said  Stewart  be  appointed  trustee.  Upon  the  appli- 
cation, the  county  court  made  an  order  substituting  Stewart  as 
trustee  in  place  of  Lenox,  on  the  3d  of  February,  1862.  On  the 
nextday, Davison  requested  the  trustee  to  makesaleof  said  road, 
and  on  the  tenth  day  of  February,  1862,  a  sale  was  advertised  to 
take  place  on  the  tenth  day  of  April  following,  on  which  day  it 
was  sold  at  public  auction,  and  bid  o£f  by  Hay  for  twelve  thou- 
sand five  hundred  dollars.  Hay  assigned  one  half  of  his  pur- 
chase to  Joseph  Thornton,  and  they  agreed  to  continue  as  a 
corporation  under  the  name  of  the  Washington,  Alexandria,  and 
Georgetown  Railroad  Company.  A  conveyance  was  made  to 
them,  and  to  such  company,  of  the  road,  and  all  the  franchises 
and  property  of  the  Alexandria  and  Washington  Company,  by 
Stewart,  as  trustee.  The  organization  of  the  new  company 
was  perfidcted  on  the  third  day  of  May,  1862,  by  the  appoint- 
ment of  officers,  the  stock  having  been  divided  between  Hay, 
Stewart,  Davison,  and  Thornton.  On  the  third  day  of  May, 
1863,  Congress  extended  the  charter  of  the  old  company, 
allowing  it  to  occupy  its  present  location  on  Maryland  Avenue, 
in  Washington,  and  to  construct  a  bridge  alongside  of  the 
Potomac  bridge,  upoa  certain  conditions  named.  This  charter 
was  claimed  to  have  been  obtained  at  the  instance  of  mem- 
bera  of  the  new  company,  but  it  was  not  explained  why,  in 
terms,  it  was  grafted  to  the  Alexandria  and  Washington  Rail- 
road Cmnpany.  By  an  act  of  tfaa  Virginia  legislature  of  Janu- 
atry  23, 1864,  the  new  company  was  authorized  to  issue  stock 
tm  the  amount  of  five  hoadzed  thousand  dollars,  to  seU  its 
bcBids  to  the  amount  of  two  hundred  thousand  dollars,  in  ad- 
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-dition  to  the  one  hundred  thousand  dollars  allowed  to  the  old 
^company,  and  to  borrow  money  upon  its  promifisory  notes  to 
the  amount  of  one  hundred  thousand  dollars  more.    The  de- 
fendants claim  that  with  the  proceeds  of  such  stock,  bonds,  and 
notes,  a  large  part  of  the  indebtedness  of  the  old  company  was 
paid;  money  was  raised  to  procure  the  charter  from  Congress  to 
build  the  bridge,  repair  and  put  the  road  in  good  order;  and  such 
stock  is  held  by  parties  in  Washington,  New  York,  and  Balti- 
more.   The  bill  filed  in  April,  1866,  by  French,  as  president  of 
the  old  company,  against  the  new  company,  charged  that  the 
appointment  of  Stewart  as  trustee  was  null  and  void,  and  that 
the  sale  by  him  was  without  authority;  that  all  the  action  of 
himself,  Hay,  Thornton,  and  Davison  was  the  result  of  a 
fraudulent  conspiracy  on  their  part  to  obtain  the  road  unlaw- 
fully; and  that  this,  with  the  conduct  of  said  Stewart  in  mak- 
ing such  sale,  ought  to  make  the  sale  void.    On  the  22d  of 
November,  1867,  Coleman,  Riddle,  and  others  filed  a  petition 
representing  themselves  as  the  owners  of  a  large  majority  of 
the  stock  of  the  new  company,  and  asking  that  they  be  made 
parties  defendant,  which  was  allowed.     On  the  23d  of  Decem- 
ber, 1867,  it  was  adjudged  that  the  whole  proceeding  of  the 
county  court  of  Alexandria  County,  substituting  Stewart  as 
trustee  in  place  of  Lenox,  was  without  authority  of  law,  and 
null  and  void;  and  that  all  the  subsequent  proceedings  of  the 
fiaid  Stewart,  under  said  deed,  were  null  and  void,  and  should 
be  set  aside.    And  by  the  same  decree  a  reference  was  made 
to  the  commissioner  to  inquire  into  the  interests  of  said  Cole- 
man and  others,  and  make  further  report  to  the  court     On 
the  2d  of  June,  1866,  the  new  company  filed  a  petition  alleging 
that  the  corporation  was  the  only  party  having  any  real  inter- 
est in  the  suit,  except  Stewart;  that  Hay  was  a  citizen  of  Penn- 
sylvania, and  Stewart  a  citizen  of  Kentucky;  and  on  the  same 
day  Stewart  filed  a  petition  alleging  that  he  was  a  citizen  of 
Kentucky,  and  that  the  company  was  made  a  defendant  for 
the  purpose  of  preventing  a  removal  into  the  federal  court; 
and  upon  said  petitions,  motion  was  made  to  remove  the  cause 
into  the  circuit  court  of  the  United  States,  which  motion  was 
overruled.    The  motion  was  renewed  od  the  6th  of  Decemberi 
1866,  by  Stewart  and  Hay,  which  was  also  denied.    In  Hay, 
1868,  two  petitions  for  removal  to  the  United  States  court  wero 
filed  by  said  Coleman  and  others,  each  alleging  their  citizen- 
«hip  of  Maryland  and  other  states;   one  claiming  that  the 
validity  of  orders  made  by  the  Secretary  of  War  and  other 


Jan.  1870.]       Railroad  Co.  v.  Railroad  Co.  715 

military  officers  in  relation  to  said  road  was  involved  in  the 
suit)  and  the  others,  that  they,  holding  the  majority  of  the 
stock  of  the  new  company,  the  existence  of  which  as  a  com- 
pany was  denied  by  the  bill,  were  the  substantial  parties  de- 
fendants, and  alleging  that  from  prejudice  and  local  influence 
they  did  not  believe  they  would  be  able  to  obtain  justice  in 
the  state  court.  They  also  filed  answers  at  the  same  term. 
The  motion  upon  these  petitions  was  denied,  and,  against  the 
protest  of  Coleman  and  others,  a  decree  was  made  again  de- 
claring said  order  of  the  county  court  and  the  said  bill  null 
and  void;  and  it  appearing  that  liabilities  had  been  incurred  by 
the  old  and  the  new  companies,  that  a  large  amount  of  stocks 
and  bonds  in  excess  of  authority  had  been  issued  and  sold,  a 
reference  was  ordered  to  ascertain  what  equities  might  exist 
growing  out  of  said  transactions.  From  this  decree,  an  appeal 
was  taken. 

R.  J.  Brenty  John  L.  Brenty  and  DuLaney^  for  the  appellants. 

O,  W.  Brenty  Bradley,  and  OHmery  for  the  appellees. 

By  Court,  Willoughby,  J.  The  two  leading  questions  pre- 
sented for  our  decision  are, — 1.  Ought  the  case,  under  the  cir- 
cumstance thereof,  to  have  been  removed  on  the  petitions,  or 
either  of  them,  for  such  removal  to  the  United  States  circuit 
court  ?  2.  Was  the  sale  made  by  the  trustee,  Joseph  B.  Stew- 
art, valid?  and  did  it  operate  to  extinguish  the  Alexandria  and 
Washington  Railroad  Company,  and  divest  it  of  its  corporate 
rights  and  privileges  7 

It  would  seem  to  me,  without  reference  to  the  validity  or  in- 
validity of  such  sale,  and  without  now  passing  upon  the  ques- 
tion of  its  right  to  be  regarded  as  a  corporation,  consistent  with 
legal  principles  to  regard  for  the  purposes  of  the  decision  of 
the  points  before  us,  the  Washington,  Alexandria,  and  George- 
town Railroad  Company  as  a  company  capable  of  being  sued, 
and  of  exercising  certain  powers. 

This  compahy  certainly  insists  on  being  so  regarded;  it  has 
acted  as  such  with  a  full  board  of  officers  and  directors,  and 
as  such  has  issued  stock,  bonds,  and  notes  to  a  very  largd 
amount;  it  has  been  so  recognized  by  the  public;  and  transac- 
tions of  great  extent  have  taken  place  upon  the  faith  of  the 
existence  of  such  company,  and  it  was  recognized  as  such  by 
the  act  of  assembly  of  January  23,  1864,  by  which  large  pow- 
ers and  privileges  were  granted  to  it  *'  as  a  lawfully  existing 
Gompany.'' 
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The  question  regarding  the  petitions  for  remonJ  aeei&B  i» 
me  to  require  our  first  consideratioa. 

I  will  designate  the  two  companies  as  the  old  and  the  new- 
companies. 

The  bill  as  at  first  presented  was  brought  by  the  old  com- 
pany against  the  new  company,  Hay,  Stewart,  Benjamin  and 
Joseph  Thornton,  Davison,  and  the  persons  interested  in  the 
several  deeds  of  trust. 

Hay,  in  his  answer,  expressly  waives  all  right  to  remove 
such  cause  as  to  himself,  and  Joseph  Thornton  and  Davisoi^ 
protested  against  such  removal. 

The  first  petition  was  made  by  the  new  company.  That  thifr 
was  properly  overruled,  it  seeme  to  me  there  can  be  no  ques- 
tion. The  old  and  the  new  companies  were  both  residents  and 
citizens  of  the  state  of  Vii^inia;  and  I  think  it  is  equally  plain 
that  Stewart  alone,  under  the  law  as  it  then  existed,  oould  not 
properly  ask  for  a  removal  of  such  cause. 

It  had  been  settled  that  a  suit  could  not  be  removed  when  a 
part  of  the  plaintiffs  or  defendants  are  citizens  of  the  state 
where  the  suit  is  brought,  and  a  part  of  some  other  state:  Wil- 
son V.  Blodgetf  4  McLean,  363;  The  Northern  Indiana^  3  Blatchf. 
82;  and  in  order  to  remove  such  cause  to  the  United  States 
court,  all  the  defendants  must  join  in  the  petition  for  such  re- 
moval: See  Smith  v.  RineSj  2  Sum.  339. 

The  motion  to  remove  in  December,  1866,  was  also  properly 
overruled. 

The  provision  of  the  act  of  Congress  of  July,  1866,  upon 
which  the  petitioner  then  relied,  provided  for  a  removal,  in 
cases  of  citizenship  of  different  states,  on  the  petition  of  a  de- 
fendant, '^  if  the  suit  is  one  in  which  there  can  be  a  final  deter- 
mination of  the  controversy,  so  far  as  it  concerns  him,  without 
the  presence  of  the  other  defendants  as  parties  to  the  cause.'^ 
That  this  was  not  such  a  case  is  perfeotiy  manifest  firom  the 
slightest  inspection  of  the  pleadings  and  proceedings.  Cwt^ 
gress  passed  an  act  March  2,  1867,  providing  that  where  there 
was  a  controversy  between  citizens  of  different  states,  either 
party,  plaintiff  or  defendant,  mighty  on  filing  an  affidavit  in 
the  state  court  that  he  has  reason  to  and  does  believe  thai 
from  prejudice  or  local  influeoce  he  will  not  obtain  justice  in 
such  state  court,  file  his  petition  for  such  removal,  and  it  was 
made  the  duty  of  the  stisite  court  then  to  prooeed  no  furtbcf 
in  the  cause,  but  the  cause  should  be  removed. 

This  affidavit  was  made  by  Coleman  and  others,  and 
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an  affidavit  that  orders  of  the  military  aathorities  were  in- 
Tolyed,  in  May,  1868.  As  to  the  validity  of  military  orders 
being  involved,  it  is  perfectly  manifest  firom  all  the  pleadings, 
and  from  the  answers  of  these  parties,  filed  at  the  same  time, 
that  there  is  not  the  slightest  foundation  for  removing  the 
cause  on  that  ground.  No  such  questions  are  raised  in  any 
form  whatever.  This  last-mentioned  act  of  Congress,  standing 
alone,  might  be  regarded  as  sufficiently  comprehensive  to  in- 
clude this  application.  But  a  little  consideration,  I  think, 
must  show  us  that  it  was  not  intended  by  this  to  change  the 
practice  of  the  courts,  and  to  override  the  decision  of  such 
courts,  which  had  been  repeatedly  and  uniformly  made  since 
the  judiciary  act  of  1789,  or  to  change  the  law  of  1866,  pro- 
viding for  such  removal  in  a  case  where  there  could  be  a  final 
determination  of  the  controversy,  bo  far  as  it  concerned  the 
applicant,  without  the  presence  of  the  other  defendants.  The 
act  of  1866  is  not  repealed,  nor  are  the  provisions  of  this  act 
at  all  repugnant  to  it. 

The  act  of  1867  merely  extends  the  privilege  of  removal  to 
the  plaintiff,  as  well  as  to  the  defendant,  on  making  the  re- 
quired affidavit 

In  Fox  V.  CommonweaUhy  16  Gratt.  1,  Judge  Moncure  says, 
in  delivering  the  opinion  of  the  court:  ^^  The  law  does  not 
favor  a  repeal  by  implication,  unless  the  repugnance  be  quite 
plain,  and  then  only  to  the  extent  of  such  repugnance." 
Again  he  says:  "  It  is  therefore  an  established  rule  of  law  that 
all  acts  in  pari  materia  are  to  be  taken  together  as  if  they  were 
one  law;  and  they  are  directed  to  be  compared  in  the  con- 
struction of  statutes  because  they  are  considered  as  framed 
upon  one  system,  and  having  one  object  in  view.  And  the 
rule  equally  applies,  though  some  of  the  statutes  may  have 
expired,  or  are  not  referred  to  in  the  others." 

The  provision  of  the  act  of  1866,  limiting  the  application  to 
a  case  where  the  party  can  have  the  suit  determined,  so  far  as 
it  concerns  him,  without  the  presence  of  the  other  parties  on 
the  same  side,  is  an  eminently  wise  and  just  one. 

It  would  be  manifestly  unjust  that  one  defendant  out  of  a 
large  number  should  have  the  right  to  take  a  case  from  a  court 
where  all  of  the  other  parties  wish  it  to  be  without  very  strong 
and  peculiar  reasons.  It  is  very  easy  to  see  how  this  might 
often  work  infinite  inischief  and  confusion;  and  few  cases  can 
be  found  which  would  better  illustrate  this  than  this  case. 

This  has  been  seen  and  acted  upon  by  all  courts  without 
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exception,  and  also  by  Congress,  certainly  up  to  the  passage 
of  this  act;  and  with  this  view,  and  looking  at  the  great  mis- 
chief that  otherwise  would  ensue,  I  cannot  believe,  without 
explicit  words  to  that  effect,  that  it  was  intended  to  repeal  the 
act  of  1866;  and  therefore  both  must  be  taken  together  in 
construing  the  real  intention  of  Congress.  I  do  not  at  all  call 
in  question  the  constitutionality  of  these  acts;  but  oonstrue 
them  all  together,  as  I  think  we  are  bound  to  do:  See  Am. 
Law  Reg.,  January,  1870. 

There  are  other  reasons  why,  in  this  particular  case,  the 
removal  should  not  have  been  made. 

The  substantial  parties  in  this  controversy  are  the  old  com- 
pany on  the  one  side,  and  the  new  one  on  the  other. 

These  are  both  certainly  citizens  of  Virginia.     The  indi- 
viduals named  derive  all  their  rights  in  this  cause  through 
one  or  the  other  of  these  companies.     As  individuals,  thcjr  are 
citizens  of  different  states;   but  as  members  of  the  several 
companies,  they  are  not:  La  Fayette  Ins,  Co.  v.  Frenchy  IS  How. 
404.    These  petitioners  come  in  simply  as  stockholders  in  the 
new  company;  and  while  they  allege  that  there  cun  be  a  final 
determination  of  the  controversy,  so  far  as  it  concerns  them, 
without  the  presence  of  the  other  defendants,  parties  in  the 
cause,  the  petition  itself,  as  well  as  their  answers,  show  that 
this  cannot  be  true.    The  new  company,  of  which  they  were 
stockholders,  was  in  court  defending  the  case,  and  in  such 
case  they  could  not,  as  individuals,  control  the  cause:  See 
Angell  and  Ames  on  Corporations,  sec.  407,  and  cases  there 
cited.    The  power  of  stockholders  to  bring  proceedings  against 
the  company  for  violation  of  the  duty  of  such  company  is  not 
denied;  but  I  do  not  think  that  this  was  the  way  to  come 
into  court  on  such  grounds.    They  had  the  power,  holding,  as 
they  claim,  the  majority  of  the  stock,  to  remove  their  officers 
and  directors  if  they  were  acting  improperly,  and  put  in  their 
place  those  who  would  do  their  duty:  Code  of  1860,  a  57, 
sees.  8,  12. 

These  parties  were  allowed,  at  the  discretion  of  the  court,  to 
be  made  defendants  upon  their  petition  representing  that  they 
hac'  Interests  which  would  be  affected.  But  at  the  same  time 
a  decree  was  made  adjudicating  the  principles  of  the  cause. 
True,  they  complained  of  this,  but  their  answers  did  not  set 
forth  any  new  facts  which  could  throw  any  additional  light 
upon  the  principles  of  such  adjudication;  and  having  just 
come  in  as  defendants  with  others,  under  such  circumstances, 
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why  should  the  decision  of  this  question  be  delayed?  The 
court  says:  "  With  a  view  to  the  speedy  determination  of  the 
cause,  it  is  deemed  proper  to  make  this  adjudication."  Nor 
do  I  see  that  this  case  is  one  in  which  the  parties  who  have 
not  united  in  this  last  application  for  removal  are  mere  formal 
or  nominal  parties,  or  parties  without  interest,  in  which  cases 
the  real  and  substantial  parties  have  been  held  to  have  the 
right  to  remove  the  cause  to  the  United  States  court:  See 
Wood  V.  Davisj  18  How.  467. 

The  action  of  the  court  below  in  making  the  decree  adjudg- 
ing the  principles  of  the  cause,  at  the  November  term,  1867, 
has  been  so  severely  commented  upon  that  it  seems  proper  to 
examine  this  action  a  little  more  critically. 

The  defendants,  Coleman  and  others,  then  made  a  simple 
petition  as  stockholders  of  the  new  company,  asserting  that  it 
was  a  legal  corporation,  and  asking  to  be  made  parties,  as  they 
were  interested  in  the  decision  of  the  case.  They  allege,  it  is 
true,  they  can  successfully  defeat  the  claims  of  the  old  com- 
pany, and  establish  the  validity  of  the  new  company.  Their 
petition  is  not  sworn  to,  nor  any  new  facts  alleged. 

The  court,  deeming  their  petition  reasonable,  allowed  them 
to  be  made  parties,  and  required  the  complainants  to  amend 
their  bill  so  as  to  make  them  parties.  It  is  evident,  however, 
that  the  court  did  not  intend  to  allow  them  to  be  made  more 
than  formal  parties,  and  for  the  purpose  only  of  establishing 
such  equities  as  they  might  be  able  to  show;  for  it  seemed 
manifest  that  if  the  new  company  were  adjudged  void,  still 
they,  as  individuals,  had  equitable  claims  upon  the  road. 
From  the  very  position  they  occupied  and  placed  themselves 
in,  they  could  do  nothing  more  than  this  in  either  event.  If 
the  new  company  were  adjudged  a  valid  one,  then  this  new 
company  being  properly  in  court,  they,  as  mere  stockholders 
of  that  company,  as  such,  had  no  standing  in  court.  But  if, 
on  the  other  hand,  the  new  company  should  be  adjudged  in- 
valid, as  it  was,  they  then  had  nothing  but  equitable  interests, 
which  could  be  preserved  in  no  other  way  than  as  they  were^ 
provided  for  in  this  very  decree. 

I  do  not  see,  therefore,  how  their  rights  were  prejudiced.  In 
fact,  I  do  not  see  how  the  cause  could  properly  proceed  as  to 
them  until  their  precise  position  should  be  ascertained  and 
adjudged;  for,  as  I  have  before  said,  if  they  were  stockholders 
of  a  valid  corporation,  they  had  no  standing  in  court;  if  indi- 
viduals only,  they  had  merely  equitable  interests,  and  could. 
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not  then  oonteBt  the  validity  of  the  old  company.  The  same 
decree  that  admitted  them  as  defendants  adjudged  the  validity 
of  the  old  company.  The  purpose  of  admitting  them  as  de- 
fendants was  thus  manJestly  only  to  allow  them  to 
such  equitable  interests  as  they  might  be  able  to 
and  the  bill  was  required  to  be  amended  only  for  that  pur- 
pose, and  they  were  allowed  to  file  their  answers  only  for 
that  purpose.  They  complain  that  they  were  not  allowed  to 
take  testimony,  and  that  they  had  not  then  filed  their  an- 
swers. But  they  have  since,  and  before  the  final  decree,  filed 
their  answers,  and  the  right  to  take  testimony  for  the  purpose 
for  which  it  was  alone  proper  that  they  should  take  teBtimony 
has  not  been  denied,  but,  on  the  contrary,  is  expressly  pro- 
vided for  in  the  decree  from  which  the  appeal  was  taken. 

It  may  be  remarked  that  the  answers  filed  by  them  do  not 
set  forth  any  facts  additional  to  those  which  were  before  the 
court  which  could  have  afiected  the  decision  of  the  question 
which  was  then  adjudicated.  While,  then,  there  seems  to  be 
an  apparent  inconsistency  m  allowing  them  to  be  made  par- 
ties, and  making  the  decree  which  was  made  before  the  filing 
of  their  answers  and  the  production  of  their  testimony,  a  criti- 
cal examination  of  the  situation  of  the  parties,  and  the  real 
substance  of  the  decree,  and  the  intention  of  the  court,  shows, 
I  think,  that  it  acted  with  entire  propriety. 

The  petition  for  removal  was  not  made  until  the  next  term 
of  the  court,  after  there  had  been  a  decree  in  eficct  adjudicat- 
ing the  principles  of  the  cause,  and  which  even  then  might 
have  been  regarded  as  sufficiently  final  for  the  purposes  of  an 
appeal  to  an  appellate  court. 

After  their  case  is  really  decided,  and  this,  too,  without 
objection  to  the  jurisdiction  of  the  court,  then  they  ask  to 
have  this  cause  removed,  so  that  they  can  try  tiie  same 
question  again  in  another  fi>rum. 

To  allow  the  removal  of  the  cause  under  such  circumstanoes 
would  give  them  the  chances  of  two  courts,  if  the  first  decided 
against  them,  or,  in  other  words,  would  be  substantially  allow- 
ing an  appeal  from  a  state  to  a  United  States  oourt 

Under  the  act  of  1867,  the  application  must  be  made  before 
final  hearing.  The  substantial  final  hearing  had  been  made, 
and  though  the  parties  call  themselves  defendants,  and  put  in 
what  they  call  answers,  such  answers  are  substantially  noth- 
ing but  petitions,  or  in  the  nature  of  cross-bills,  setting  up 
equitable  interests,  which  they  claim  should  be  protected.    At 


Jan.  1870.]       Railboad  Co.  v.  Railboad  Co.  721 

least,  they  could  not  be  otherwise  regarded  by  the  ooart  after 
the  decree  which  it  had  made  at  a  previous  term,  fully  ad- 
judicating the  principles  of  the  cause. 

In  view  of  these  considerations,  I  am  very  clear  that  there 
was  no  error  in  denying  the  motion  for  removal  of  the  cause 
to  the  circuit  court  of  the  United  States. 

There  is  another  view  which  may  be  presented,  which,  if 
correct,  is  conclusive,  so  far  as  this  court  is  concerned,  upon 
this  question.  The  appeal  to  this  court  is  not  made  by  these 
petitioners.  It  is  made  by  the  new  company.  It  was  not  the 
new  company  which  presented  this  last  petition  for  removal. 
It  did  not  make  the  motion  in  the  court  below.  In  fact,  then, 
I  very  much  doubt  whether  this  question  is  properly  before 
us.  If  there  was  an  error  in  refusing  the  petition  for  removal, 
it  was  an  error  by  which  the  petitioners,  not  the  company, 
were  aggrieved.  In  this  case,  it  seems  to  me  the  petitioners 
should  have  taken  the  appeal,  in  order  to  have  the  error  by 
which  they  were  aggrieved  corrected. 

I  very  much  doubt  whether  one  defendant  can  allege  as 
ground  of  error  that  a  co-defendant  is  aggrieved  by  a  decision 
of  the  court  below.  The  co-defendant  should  make  known 
his  complaint  for  himself  For  all  that  the  record  shows, 
these  petitioners  may  now  acquiesce  in  the  decision  of  the 
court  below.  This  view  may  be  applicable  also  to  some  of 
the  other  grievances  which  it  is  claimed  these  petitioners  have 
suffered  by  the  final  decree  of  the  court  below. 

The  conclusion  we  have  come  to  necessarily  brings  us  to  the 
consideration  of  the  next  question,  —  the  validity  of  the  sale. 

The  deed  of  trust,  upon  which  the  sale  was  founded,  con- 
tains this  provision:  '^  And  it  is  mutually  agreed  that  in  case 
of  the  death,  incapacity,  or  resignation  of  the  party  of  the 
second  part,  or  of  his  successors  in  this  trust,  then  the  office 
of  trustee  filled  by  him  shall  become  vacant,  and  such  va- 
cancy shall  be  filled  by  an  appointment  to  be  made  by  any 
court  of  record  in  the  county  of  Alexandria,  on  the  applica- 
cation  of  the  parties  of  the  first  part,  or  of  the  holders  of 
three  fifths  of  said  bonds.  Provided,  however,  in  the  last  case, 
notice  of  the  application  of  the  parties  making  such  request 
be  given  to  the  president  or  one  of  the  directors  of  said  com- 
pany; and  all  the  rights,  power,  and  authority  hereby  con- 
ferred on  the  original  trustee  shall  then  and  there  devolve  upon 
and  be  invested  in  his  successor  or  successors  so  appointed." 

It  also  provides  that,  in  case  at  any  time  six  months'  in- 

Am.  Dbc.  >ol.  C— 46 


732  Bailboad  Co.  i;.  Railroad  Co.         [VirgiBia, 

terest  beoomeB  due  and  unpaid,  the  trastee  "  shall,  upon  the 
request  in  writing  of  the  holders  of  at  least  three  fifths  in- 
terest of  said  bonds,"  cause  the  property  to  be  sold  at  public 
auction,  after  giving  at  least  sixty  days'  notice  of  the  sale  by 
publication  in  certain  newspapers  therein  named,  and  shall 
have  authority  thereupon  to  convey  the  said  property  to  the 
purchaser. 

This  is  a  contract,  the  authority  to  make  which  is  not  dis- 
puted; and  upon  this  depends  the  authority  of  proceedings 
in  relation  to  the  sale,  but  of  course  is  to  be  construed  with 
reference  to  the  laws  of  the  state  then  in  force.  The  manner 
of  serving  this  notice  must  then  be  supposed  to  be  according 
to  the  law  relating  to  such  service.  This  notice  is  agreed  to 
be  the  process  upon  which  the  jurisdiction  of  a  court  of  record 
to  appoint  a  trustee  depends. 

But  we  are  met  at  the  threshold  of  this  inquiry  into  the 
validity  of  the  order  of  the  court  by  the  proposition  that,  as 
the  court  was  one  of  general  jurisdiction,  its  judgment  can- 
not be  assailed  only  upon  the  ground  of  want  of  jurisdiction, 
and  the  presumption  is,  that  all  the  steps  necessary  to  give  it 
jurisdiction  were  taken  by  the  court.    It  should  be  borne  in 
mind  that  this  is  not  a  proceeding  in  which  this  judgment  is 
ooUaterally  assailed,  but  is  a  bill  in  equity,  filed  for  the  spe- 
cific purpose  of  setting  aside  this  judgment  and  attacking  it 
directly.    The  bill  sets  out  facts  for  the  very  purpose  of  ehow- 
ing  that  the  court  did  not  have  jurisdiction.     Although  the 
distinctions  made  in  different  cases,  as  to  when  the  rccdM  of 
a  court  may  or  may  not  be  contradicted,  are  very  subtile,  and 
somewhat  difficult  to  reconcile,  I  do  not  think  that  any  case 
can  be  found  in  which  it  is  held  that  such  record  may  not  be 
assailed  in  a  direct  proceeding  for  that  purpose  in  equity  bj 
showing  fraud,  or  especially  by  showing  that  the  court  did  not 
in  fact  have  jurisdiction. 

However  this  may  be,  I  am  sure  that  the  defendant  may  I)« 
allowed  to  show  that  he  had  no  notice,  and  that  there  was  no 
process  bringing  him  into  court,  by  filing  a  bill  in  equity  for 
this  specific  purpose,  and  by  actually  showing  such  want  ol 
jurisdiction.  Any  other  construction  of  law  would  be  the 
most  apparent  injustice,  for  there  could  be  no  other  remedy. 
An  appeal  would  not  correct  it,  for  on  an  appeal  the  party 
would  be  bound  by  the  record  as  it  is.  A  judgment  of  a  court 
beyond  its  jurisdiction  is  plainly  void;  and  to  render  a  judg- 
ment in  personam^  it  must  have  jurisdiction  of  the  person.    If 
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it  be  a  judgment  in  rem^  it  must  have  jurisdiction  of  the 
thing.  Every  lawyer  knows,  for  example,  that  a  judgment 
in  a  case  of  attachment,  if  there  is  not  also  a  service  upon 
the  person,  is  only  a  judgment  against  the  property.  Such  a 
judgment  does  not  authorize  a  levy  of  an  execution  upon 
other  property,  nor  is  it  even  evidence  of  a  judgment  against 
the  person.  This  is  not  a  proceeding  in  rem.  In  such  cases, 
courts  acquire  jurisdiction  only  by  seizure  of  the  thing,  and 
even  then,  in  most,  if  not  all  cases,  notice  is  given  in  some 
way  to  parties  interested,  by  publication  or  otherwise,  and 
especially  if  it  is  agreed  that  jurisdiction  shall  attach  only  by 
giving  a  notice:  See  Penobscot  R.  R,  Co,  v.  Weeisy  62  Me.  456; 
Hollingsworih  v.  BarbouTj  4  Pet.  466;  Harris  v.  Hardeman^  14 
How.  334;  Webster  v.  Reid,  11  Id.  437. 

xin  Harris  v.  Hardeman^  supra^  the  court  says:  ''  In  all  judg- 
ments by  default,  whatever  may  affect  their  competency  or 
regularity, — every  proceeding,  indeed,  from  the  writ  and  in- 
dorsements thereon,  down  to  the  judgment  itself,  inclusive, — 
is  part  of  the  record,  and  open  to  examination. 

Applying  this  principle  to  the  present  case,  on  the  examina- 
tion of  the  affidavit  of  Joseph  Davison,  we  find  that  the  record 
itself  shows  that  there  was  no  notice.  This  would  make  it 
void  upon  its  face.  I  can  see  no  escape  from  this  conclusion, 
and  I  do  not  see  how  it  can  be  seriously  questioned.  In  the 
case  of  Vorhees  v.  Bank  of  United  StaieSy  10  Pet.  449,  the  court 
say:  "There  is  no  principle  of  law  better  settled  than  that 
every  proceeding  of  a  court  of  competetent  jurisdiction  shall 
be  presumed  to  have  been  rightly  done  till  the  contrary  ap- 
pears." This  is  a  case  strongly  relied  on  by  the  appellants, 
and  is  perhaps  one  of  the  strongest  cases  on  record  upholding 
the  validity  of  judgments  of  a  court.  But  this  was  a  case  in 
ejectment,  and  a  judgment  of  a  court  showing  a  sale  by  attach- 
ment was  put  in  as  defense;  and  in  such  a  case  the  court  say, 
though  the  record  does  not  show  the  proper  steps  to  have  been 
taken,  or  even  that  the  steps  necessary  to  give  jurisdiction 
were  taken,  it  must  be  pi^sumed  that  they  were  taken,  and 
the  facts  could  not  be  controverted  in  this  collateral  manner. 

The  cases  of  Harvey  v.  Tyler^  2  Wall.  328,  Florentine  v. 
Barton,  2  Id.  210,  ana  Comstock  v.  Crawford,  3  Id.  304,  so 
strongly  relied  upon  by  the  appellants,  were  all  actions  of 
ejectment,  and  the  records  were  all  sought  to  be  set  aside  by 
showing  facts  aliunde;  and  the  court  held  that  this  could  not 
be  done.    The  case  of  DtWMtghn  v.  Devaughn,  19  Gratt.  558, 
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by  ns  at  the  piesent  tsrm,  was  a  decision  upoa  sd 
appeal  from  a  judgment  of  the  county  court,  in  which  it  was 
claimed  that  the  record  did  not  show  a£Girmatiyely  that  it  had 
jarisdiction;  and  we  held  only  that  it  was  to  be  presumed  that 
the  steps  necessary  to  give  jurisdiction  were  taken,  and  that 
the  presumption  must  be  that  the  court  had  eYideoce  sufficMot 
to  justify  the  order  which  was  made. 

But  it  is  easy  to  see  the  difference  between  these  casee  and 
the  one  under  consideration.  Besides,  in  these  cases,  the  rec- 
ords did  not  disclose  the  want  of  jurisdiction  on  their  face. 

But  it  is  urged  by  the  appellants  that  they  had  a  sufficient 
excuse  for  not  giving  a  notice,  from  the  fact  that  the  persons 
entitled  to  such  notice  had  all  left  the  country,  had  gone 
beyond  the  federal  lines  into  the  lines  of  a  public  enemy; 
that  they  had  abandoned  the  property,  and  were  traitors  to 
the  United  States  government,  and  engaged  in  war  upon  that 
government,  and  that  it  was  impossible  to  give  them  notice; 
and  the  law  does  not  require  imjxwsibilities.    This  presents  a 
strong  appeal  to  all  those  who  were  loyally  disposed  to  the 
United  States,  especially  when  presented,  as  it  is  in  the  an- 
swer, in  the  fiercest  language  and  in  the  most  glowing  term& 
StiU,  we  must  not  be  misled  by  such  an  appeal,  and  must 
subject  it  to  the  test  of  legal  principles.    These  facts  were  cer- 
tainly not  shown  to  the  county  court    Nothing  of  them  ap- 
pears in  the  affidavits  upon  which  the  order  was  founded.    If 
they  could  be  regarded  as  an  excuse  for  not  bringing  the  per- 
son within  the  jurisdiction  of  the  court,  such  excuse  was  cer- 
tainly not  made  the  basis  of  such  jurisdiction,  and  it  seems 
to  me  rather  late  to  offer  such  excuse  before  another  court  to 
bolster  up  a  jurisdiction  which  otherwise  would  fail.    But  sup- 
pose all  this  were  true,  and  then  shown  to  the  court,  it  cannot 
really  be  seriously  oontended  that  if  the  parties  were  the 
greatest  criminals  on  earth,  if  they  had  left  their  property 
without  any  one  to  attend  to  it,  that  there&re  they  can  be  de- 
prived of  their  rights  or  their  property,  except  by  the  law  d 
the  land,  or,  in  the  language  of  the  constitution,  ^^  by  doe 
process  of  law."    Certainly  this  does  not  give  to  individual 
citizens  the  right  to  deprive  them  of  such  rights  or  property. 
Nor  can  I  see  how  it  matters  whether  such  property  were  val- 
uable or  nearly  worthless,  or  whether  it  had  been  properly  or 
improperly  managed. 

But  was  it  a  sufficient  excuse  for  not  serving  a  notioe  that 
the  persons  entitled  to  such  notioe  could  not  be  finzid?  WhfiB 
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a  condition  precedent  becomeB  impossible  of  performance,  a 
person  may  be  excused  from  performing  it;  bnt  it  does  not 
therefore  always  follow  that  because  it  is  impossible  the  right 
or  privilege  depending  upon  such  condition  precedent  can  be 
maintained,  not  even  if  this  is  made  so  by  the  acts  of  the 
other  party  entitled  to  such  condition  precedent. 

Where  a  court  has  no  jurisdiction  of  a  person,  it  does  not 
follow  that  because  a  party  has  done  all  that  he  could  do  to 
bring  such  person  within  such  jurisdiction,  and  has  failed, 
that  therefore  the  court  can  proceed  without  obtaining  juriB- 
diction.  I  cannot  say,  however,  that  in  this  case  this  impos- 
sibility was  caused  by  the  act  of  the  jwirty  entirely.  He  went 
South,  it  is  true,  voluntarily,  but  he  went  expecting  to  return 
soon;  but  he  could  not  return.  This  was  a  misfortune  for 
him;  and  it  was  also  a  misfortune,  perhaps,  for  those  whose 
rights  were  affected  by  his  not  being  able  to  return.  But  it 
was  a  misfortune  which  resulted  for  the  most  part,  at  least, 
from  the  war  in  which  the  nation  was  unfortunately  engaged, 
and  by  reason  of  which  thousands  of  others,  in  common  with 
the  parties  to  this  cause,  unavoidably  suffered,  and  for  which 
courts  and  the  usual  legal  proceedings  could  not  afford  an 
adequate  remedy. 

But  it  does  not  seem  to  me  that  the  parties  asking  for  the 
appointment  of  a  trustee  did,  in  fact,  all  that  they  might 
have  done.  The  president  of  the  old  company  still  had  a 
residence  in  Alexandria. 

The  deposition  of  E.  S.  Boynton,  a  witness  for  defendant, 
shows  that  he  had  a  residence  with  his  family  until  April, 
1861,  and  he  himself  resided  there  until  May,  leaving  hia 
house  and  furniture  in  charge  of  said  Boynton,  and  declaring 
that  he  expected  to  return  in  sixty  or  ninety  days.  We  can 
readily  infer,  from  the  facts  of  history  within  judicial  cogni- 
zance, why  he  could  not  have  returned  if  he  had  wished.  I 
cannot  discover  from  the  records  how  there  is  any  proper  evi- 
dence of  his  having  engaged  in  arms  against  the  government, 
for  the  answer  stating  such  fact  could  not  have  been  given 
upon  any  knowledge  by  the  affiant,  and  this  is  not  to  be  pre- 
sumed; nor  is  there  any  sufficient  evidence  showing  that  he 
did  not,  at  all  times,  intend  to  return  to  his  place  of  residence. 
In  fact,  the  affidavit  of  Davison,  upon  which  the  order  of  the 
oourt  was  made,  does  not  state  that  he  had  no  residence  in 
Alexandria,  and  is  defective  on  that  ground.  This,  at  least, 
riiould  be  shown  positively  in  any  aspect  of  the  case. 
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I  cannot  see  what  excuse  can  be  rendered  for  not  serving 
the  notice  by  leaving  a  copy  at  his  residence  as  the  statute 
prescribes. 

Besides  all  this,  the  deed  of  trust  itself  shows  that  Lenox, 
who  was  an  officer  and  director  of  the  company,  and  the 
trustee  in  the  deed  of  trust,  was  a  non-resident  Notice  to 
him  could  certainly  be  given  by  publication  in  accordance 
with  the  statute.    Why  could  not  this  have  been  done? 

It  was  said  that  he  received  notice  as  trustee.  But  this 
would  not  prevent  notice  to  him  as  director.  What  excuse 
can  be  offered  for  not  notifying  him  by  publication?  This 
would  have  brought  them  within  the  provisions  of  the  deed 
of  trust. 

If  the  facts  as  alleged  in  the  answer  were  all  true,  and  it 
appeared  that  the  road  and  all  the  property  were  abandoned, 
and  it  was  absolutely  impossible  to  give  any  notice  to  any- 
body, and  in  the  mean  time  creditors  had  no  other  means  o1 
saving  their  rights,  while  such  a  state  of  facts  might  be  urged 
with  great  force  for  a  court  of  equity  to  assert  jurisdiction  foi 
the  protection  of  all  parties  interested,  upon  all  these  fact^ 
being  brought  before  such  court,  I  think  it  very  clear  that  a 
single  creditor,  without  regard  to  the  rights  of  others, — without 
showing  the  court  this  state  of  facts, — cannot,  upon  a  single 
affidavit  or  petition,  ask  a  court  to  make  an  order  to  protect 
his  rights,  and  without  really  taking  into  its  own  hands  the 
property  itself  for  the  behefit  of  all  parties,  owners  as  well  sa 
creditors. 

Cases  have  been  produced  to  us  to  show  that  a  corporation, 
by  abandonment  and  non-user  of  its  franchises,  forfeits  thoee 
franchises.  Suppose  this  to  be  so;  I  cannot  see  how  it  would 
help  these  appellants.  To  whom  would  such  franchise  be 
forfeited?  Evidently  to  the  sovereignty  from  which  they 
emanated.  This  would  not  allow  individuals  to  seize  upon 
them.  They  could  not  take  advantage  of  such  forfeiture. 
The  new  company  could  not  derive  its  existence  from  such  a 
source. 

It  is  objected  that  the  application  for  the  order  was  not 
made  by  a  person  authorized  to  do  so  by  the  holders  of  three 
fifths  of  the  bonds.  I  very  much  doubt  whether  the  evidenoe 
fully  establishes  that  any  other  than  the  person  named, 
Benjamin  Thornton,  was  the  holder  at  the  precise  time. 

It  is  very  evident  that  Charles  M.  Wilkes  was  the  holder, 
and  entitled  to  hold  within  a  very  few  days  thereafter  and 
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some  time  before  the  Bale,  whether  he  was  the  owner  or  not, 
and  entitled,  as  such  holder,  to  determine  whether  he  would 
allow  them  to  be  converted  into  cash  or  to  remain  on  interest 
at  seven  per  cent,  or  whether  they  should  become  extinguished 
in  his  hands  by  the  conversion  of  the  security  into  cash  to  go 
into  the  hands  of  a  trustee  not  required  to  give  security,  and 
with  whose  appointment  he  has  had  nothing  to  do,  and  whom 
he  might  not  be  able  to  compel  to  pay  to  him  the  money  to 
which  he  was  entitled. 

Suppose,  however,  that  we  are  wrong  in  coming  to  the  con- 
clusion that  this  order  appointing  the  trustee  should  be  set 
aside,  the  admitted  facts  of  this  case  show  very  plainly,  I 
think,  that  the  sale  should  be  set  aside  on  the  ground  of  facts 
occurring  after  such  order.  Suppose  that  Stewart  were  the 
proper  trustee,  invented  with  all  the  power  of  the  original 
trustee.  He  has  simply  a  naked  power  to  sell.  His  author- 
ity is  based  only  upon  the  deed  of  trust,  and  he  must  pursue 
the  provisions  of  the  deed  strictly.  He  must  be  able  to  jus- 
tify his  act,  not  by  any  presumption  or  inference,  but  posi- 
tively and  necessarily.  The  divesting  of  the  franchises  and 
property  of  a  railroad  company  is  not  to  be  permitted  upon  a 
doubtfully  exercised  power  of  a  mere  naked  trustee. 

The  first  step  taken  is,  to  say  the  least  of  it,  a  very  doubt- 
ful one.  Sale  can  be  made  only  on  the  request,  in  writing, 
of  the  holders  of  at  least  three  fifths  of  the  bonds.  Now,  the 
request  in  writing  was,  as  specified  by  Davison,  as  agent  and 
attorney  in  fact  of  the  owners  of  more  than  three  fifths  of  the 
bonds.  This  is  liable  to  two  objections:  1.  There  was  no 
writing  then  produced  from  even  the  owners  of  the  bonds. 
There  was  a  writing  from  Davison,  but  this  was  not  founded 
upon  a  writing  from  the  owner.  There  is  not  to  this  day 
written  evidence  that  the  owner  then,  at  that  time,  had  ever 
authorized  this  demand.  2.  Even  if  Davison  was  the  agent 
of  the  owners,  this  does  not  necessarily  imply  that  he  was  the 
agent  of  the  holder.  An  owner  may,  and  often  does,  divest 
himself  for  a  time  of  the  possession  and  right  to  hold  his  prop- 
erty; and  for  all  that  appears  in  this  written  notice,  this  may 
have  been  done. 

More  than  this:  the  reasonable  probability  from  the  evi- 
dence is,  that  this  was  actually  done  at  the  time  of  giving  this 
notice.  While  this  fact  may  not  appear  to  be  sufficiently 
•ftablished  to  set  aside  an  order  of  court,  it  does  appear  suffi- 
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ciently  to  throw  great  doubt  upon  the  power  of  ihe  trustee  to 
proceed  to  the  sale. 

Certainly,  at  the  time  of  tiie  sale,  Thomkm  was  not  in  a 
poaition  to  deliyer  np  the  bonds  or  to  require  the  delivery. 

But  let  us  look  further  at  the  subsequent  conduct  of  this 
trustee,  and  the  eircumstanoee  of  the  sale. 

A  trustee  is  the  agent  of  both  parties.  He  is  especially  of 
the  party  constituting  him  suoh  trustee.  .  His  duty  is  to  be 
perfectly  fair  in  all  his  conduct,  and  especially  to  see  that 
the  interests  of  the  party  who  has  conferred  upon  him  this 
power  are  protected  to  the  fullest  extent.  Eds  action  has, 
therefore,  been  held  to  be  especially  the  subject  of  inquiry  by 
a  court  ol  equity:  Oibmm  ▼.  /oiie«,  6  Leigh,  370;  and  as  such, 
it  is  his  duty  to  do  all  that  can  reasonably  be  done  to  effect 
the  most  advantageous  sale  possible. 

It  has  therefore  been  the  common  praetioe  of  our  courts  to 
require  that  in  all  such  sales,  if  there  are  prior  liens,  either 
contested  or  doubtful  or  not  pfocisely  ascertained,  such  liens 
shall  be  ascertained  so  that  they  may  be  made  known  to  Uie 
purchaser:  Cole  v.  McSa$y  6  Rand.  644;  Ros9ett  v.  Fisher^  11 
Oratt.  492;  laege  v.  BoerietiXj  16  Id.  88,  103  [76  Am.  Dec.  189]. 
Otherwise,  how  is  it  possible  that  there  could  be  anything  like 
a  fair  sale  of  the  property?  Now,  what  were  the  facts  in  this 
case?  The  affairs  of  the  road  were  confessedly,  and  in  fact 
charged  to  be  by  the  defendants  themselves,  in  a  most  compli- 
cated condition.  There  were  numerous  judgments  and  two 
deeds  of  trust.  Most  of  the  judgments,  it  m  true,  were  in  £sct 
subsequent  to  the  deed  of  trust.  But  the  £sct  should  have 
been  well  ascertained  as  to  which  were  pri<^  and  which  were 
subsequent.  There  were  a  large  number  of  liabilities  of  the 
company,  and  as  the  defendants  themselves  allege,  persons 
owning  these  liabilities  were  making  them  known  even  at  the 
sale.  The  question  of  the  validity  of  the  two  prior  deeds  of 
trust  was  openly  inade  at  the  sale.  The  trustee  of  the  deed  of 
trust  for  sixty  thousand  dollars  was  present  at  the  sale,  assert- 
ing its  validity,  while  Stewart  says  in  his  depoailion:  *'  I  at 
the  same  time  saw  fit  openly  to  dispute  the  validity  of  both 
the  deeds  of  trust  of  the  corporation  of  Washington,  and  Fowls, 
Bnowden^  &  Co.,  as  valid  liens  upon  the  road  ^;  and  the  leoord 
shows  that  there  is  at  this  time  a  oootsst  in  tiie  oottrls  eooosm- 
ing  the  validity  of  this  first  deed  of  trust. 

Now,  under  such  ciroumstaness,  was  it  possible  thai  Ibaiv 
sould  be  anything  like  a  reasonable  sale?    How  could  a  pur- 
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cbaaer  have  any  knowledge  of  what  he  was  buying  7  The  code 
provides  (chapter  Ql,  section  29)  that  when  a  purchase  is  made 
of  the  works  and  property  of  a  corporation,  the  purchaser  shall 
not  be  entitled  to  the  debts  due  to  the  first  company,  nor  be 
liable  for  any  debts  of  or  claims  against  the  company  *^  which 
may  not  be  expressly  assumed  in  the  contract  of  purchase." 

The  defendants  contend  that  by  this  sale  a  new  comiutny 
was  formed.  If  this  be  so,  ought  not  the  contract  of  purchase 
to  show  whether  the  debts  and  liabilities  of  the  old  company 
were  assumed  ?  Ought  there  not  to  have  been  at  the  sale  an 
understanding  whether  it  was  sold  subject  to  the  debts  and  lia- 
bilities of  the  old  company  or  not  ?  If  not,  then  the  pur- 
chase should  know  it,  for  it  would  make  a  material  diflerence 
in  his  bid.  Certainly,  this  ought  not  to  be  left  to  the  mere  will 
of  the  purchaser  after  be  has  made  his  bid.  The  matter  ought 
to  have  been  clearly  and  plainly  understood  at  the  sale,  and  I 
think  it  would  have  been  proper,  if  not  necessary,  that  the  ad- 
vertisement df  the  sale  should  have  stated  how  the  sale  would 
be  made.  It  should  at  least  have  been  made  known  generally, 
as  well  as  to  the  purchaser,  Hay,  whether  the  sale  was  subject 
to  the  debts  and  liabilities  of  the  old  company  or  not. 

Again,  the  record  discloses  that  Stewart,  who  all  the  time 
pn^ssed  to  act  in  the  capacity  of  attorney  for  the  purchaser, 
Hay,  had  already  in  fais  hands  more  than  su£Scient  money, 
the  property  of  the  company,  to  pay  all  that  was  then  due 
upon  the  bonds.  This  fact  Hay  must  be  presumed  to  have 
known,  and  to  have  purchased  with  this  knowledge.  That  the 
interest  of  ths  seller  was  not  properly  attended  to  is  further 
seen  by  the  t/uei  that  the  United  States  ^vemment  had  pos- 
session of  the  road  durii^  all  this  time,  and  it  was  a  well- 
known  fSsct  liiat  possession  could  not  then  be  delivered;  and 
no  one  oould  tell  when  it  would  be,  or  what  claims  the  govern- 
ment would  have  upon  it  when  so  delivered.  It  was  impossible 
that,  under  such  circuBEistanoes,  a  sale  could  be  made  otherwise 
than  at  a  ruaooos  sacrifice.  The  positioa  of  Stewart  was,  to 
say  the  least  of  it,  a  peeoUar  one.  He  was,  if  properly  ap- 
pointed, the  trustee  to  make  the  sale,  and  as  such  in  duty  bound 
to  effect  the  best  possible  aide,  and  the  attorney  at  law  and  in 
Hci  of  Hay,  the  purchaser,  and  as  such  interested  to  procure 
the  sale  on  the  lowest  possible  terms.  More  than  this,  he  had 
made  an  agteement  in  writittc  with  Bavison,  in  which  he  stipu- 
lates what  he  will  do,  ^'on  behalf  of  himself  and  constitnents,'' 
In  one  tbe  load  be  purchased  by  himself  or  oonstituents;  show- 


730  Railroad  Co.  v.  Railroad  Co.         [Virgmia, 

ing  that  he  was  tnen  coDtempIating  a  purchase  by  himself,  as 
well  as  hy  his  principal  and  clieDt.  Can  he  be  said  to  have 
been  perfectly  impartial  and  disinterested  ? 

Is  it  possible  that  a  trustee  for  sale  can  at  the  same  time  be 
attorney  at  law  and  in  fact  for  the  purchaser,  and  acting  in 
his  interests? 

Stewart,  in  fact,  did  immediately  become  interested  in  the 
purchase. 

He  had  also  previously  been  appointed,  by  writing,  the  at- 
torney for  Davison,  the  agent  of  the  bond-holders,  and  as  such 
was  to  receive  from  him  a  large  contingent  fee  in  case  of  a 
sale  of  the  road;  he  to  use  all  diligence  in  the  closing  out  and 
perfecting  the  interest  of  said  bond-holders  in  and  to  said  road. 
(What  interest  had  the  bond-holders  in  the  road,  except  to  re- 
ceive the  money  which  might  be  realised  from  the  sale?) 

On  this  writing  there  was  indorsed  by  Joseph  Thornton, 
May  3,  1862:  **  There  wUl  go  to  Mr.  Stewart  thirty-five  thou- 
sand dollars  of  stock  out  of  the  one  hundred  and  forty-two 
thousand  dollars  set  over  to  me,  his  thirty-five  thousand  dol- 
lars being  subject  to  a  pro  rata  deduction  in  making  up  the 
fifty  thousand  dollars,  or  whatever  may  be  used  of  that 
amount,  which  is  set  apart."  This  fifty  thousand  dollars,  it 
otherwise  appears,  was  to  be  set  apart  for  procuring  a  charter 
from  Congress.  It  is  true  that  Stewart  testifies  that  no  agree- 
ment was  effected  with  Davison  and  Thornton  before  the  sale. 
But  these  papers  appear  to  have  been  executed;  and  he  him- 
self testifies  that  the  probabilities  and  feasibilities  of  forming 
a  new  company  were  much  discussed,  and,  as  he  says,  "^  in 
the  event  that  either  Thornton  or  Davison  became  the  pur- 
chaser, the  question  of  who  would  take  an  interest,  and  how, 
was  much  figured  over  as  a  thing  entirely  prospective,  and  it 
was  agreed,  if  I  saw  fit  to  do  so,  I  could  be  one  of  the  parties 
forming  the  new  company." 

These  facts  show,  I  think,  that  Stewart  was  at  least  so  far 
interested  in  the  purchase  as  to  render  it  impossible  for  him 
to  act  as  trustee  with  that  propriety  which  a  court  of  equity 
requires. 

It  further  appears  that  no  money  was  ever  paid  to  the  holder 
of  the  bonds  from  the  proceeds  of  the  sale,  but  they  were 
still,  by  the  permission  of  said  trustee,  and  at  the  request  of 
Joseph  Thornton,  allowed  to  remain  in  the  bank  of  Riggs  & 
Co.,  at  Washington,  as  the  basis  of  a  loan  to  Benjamin  Thorn- 
ton from  one  Wilkes,  of  something  over  two  thousand  poundsg 
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«nd  a  portion  of  the  proceeds  were  used  in  reorganizing  the 
new  company.  A  company  was  immediately  organized,  of 
which  Stewart  was  the  secretary  and  a  large  stockholder,  and 
€tock  was  issued  to  the  amount  of  three  hundred  thousand 
dollars. 

This  fact  tends  strongly  to  show  that  the  object  of  the  sale 
was  not  so  much  to  satisfy  the  amount  due  upon  the  bonds, 
and  in  accordance  with  the  real  wish  of  the  holder  of  the 
bonds,  as  it  was  to  get  the  title  of  the  old  company  into  the 
hands  of  these  parties,  who  were  devising  a  plan  by  means  of 
which  they  could  form  a  new  company,  and  which  had  been 
much  '^ figured  over"  by  all  these  parties,  including  the 
trustee. 

By  special  act  of  assembly,  this  new  company  was  soon  after 
authorized  to  issue  stock  to  the  amount  of  five  hundred  thou- 
sand dollars,  besides  bonds  to  the  amount  of  two  hundred 
thousand  dollars,  and  notes  to  the  amount  of  one  hundred 
thousand  dollars. 

Stock  has  been  issued  to  a  large  amount  in  excess  of  the 
amount  authorized,  as  the  decree  states,  and  bonds,  etc.,  have 
also  been  issued,  and  out  of  this,  money  has  been  raised  and 
in  part  expended  for  the  benefit  of  the  road;  so  that  it  will  be 
seen  that  other  parties  have  equities  in  the  road  which  should 
be  provided  for. 

This  history  of  the  transactions  connected  with  the  sale 
must  show,  I  think,  that  even  if  the  order  appointing  Stewart 
was  perfectly  valid,  yet  the  sale  was  conducted  in  such  a 
manner,  and  shows  such  a  state  of  actual  fraud,  that  it  cannot 
be  sustained  by  a  court  of  equity. 

It  is  urged  upon  us  with  great  earnestness  and  force,  that 
«ven  if  such  order  were  void,  and  the  sale  was  an  illegal  and 
fraudulent  one,  yet  that  the  company,  taking  no  steps  for  a 
period  of  four  years,  and  allowing  the  stockholders  of  the  new 
•company  to  invest  large  sums  of  mouey  on  the  faith  of  the 
validity  of  such  sale,  without  being  cognizant  of  such  fraud,  the 
old  company  should  be  considered  as  having  acquiesced  in  such 
«ale,  and  should  now  be  estopped  from  contesting  such  validity 
as  against  them. 

There  are  cases  which  show  that  acquiescence  in  sales  made 
by  order  of  a  court  of  competent  jurisdiction  for  a  long  period 
shall  be  regarded  as  a  waiver  of  the  right  to  contest  the  validity 
of  such  sales.  In  extreme  cases,  where  there  has  been  long 
acquiescence,  sales  made  by  order  of  the  court  have  been  sub* 
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tained,  on  the  groand  that  judicial  Bales  ooght  to  receive  the 
highest  poflBiblo  saDction,  and  sboold  be  regarded  as  giving 
the  utmost  possible  protection  to  the  pnichaser. 

Bot,  in  the  first  pkoei  the  aoqiiiesoenoe  which  is  shown  in 
this  case  is  not  of  such  a  character  as  I  think  should  be  re- 
garded as  an  estoppel. 

The  parties  who  alone  could  object  for  tiie  old  company  were 
in  such  a  situation  that,  so  lar  as  they  were  concerned,  it  was 
for  nearly  the  whole  period  a  forced  aoquiesoence.  True,  tbej 
had  gone  into  the  lines  of  public  enemies  against  the  United 
States,  and  had  gone  voluntarily;  but  whatever  may  be  said 
of  the  wrongful  nature  of  said  acts,  yet  they  were  in  each  a 
situation  that  it  cannot  be  said  that,  during  this  period,  they 
voluntarily  acquiesced  in  the  disposition  of  their  property. 
Besides,  up  to  August,  1865,  the  government  was  in  actual  and 
exclusive  possession  and  control  of  all  this  j^foperty;  and 
while  it  was  so,  I  do  not  think  any  party  could  be  justified  in 
claiming  to  act  in  entire  ignorance  of  all  claims  that  might  be 
brought  against  it  I  cannot  give  any  countenance  to  the 
claim  that  the  government  held,  as  a  tenant  of  Hay  under 
a  contract  by  him,  as  a  mere  creditor  and  with  no  claim  upon 
the  road,  except  such  as  might  have  been  satisfied  by  the  pay- 
ment of  five  thousand  dollars. 

Again,  so  far  as  the  sale  was  concerned,  it  was  not  a  judicial 
one.  The  court  had  nothing  whatever  to  do  with  the  sale. 
The  court  simply  substituted  one  trustee  in  the  place  of 
another.  The  court  did  not  direct  the  sale.  The  sale  was  not 
professed  to  have  been  made  by  any  other  authority  than  that 
of  a  trustee,  with  no  power  to  guarantee  the  title,  who  did  not 
profess  to  guarantee  the  title,  and  the  purdiaser  was  bound  to 
make  inquiry  and  to  fully  investigvte  the  sources  of  his  au- 
thority; and  if  he  neglected  to  do  so,  it  was  his  own  negligence. 
And  such  a  sale  is  not  at  all  tike  one  where  a  purchaser  has 
an  order  of  a  court  of  competent  jurisdietion,  and  which  he  is 
authorized  to  presume  to  be  correct 

Again,  a  corporation  cannot  be  created  by  mere  acqviBoence. 
This  can  be  done  only  by  positive  act  of  legislation,  or  by 
some  power  authorized  by  some  legislative  act 

Still,  under  the  circumstances  of  this  case,  the  new  com- 
pany ought  to  have  reimbursed  to  it  the  money  which  it  has 
actually  expended  for  the  benefit  of  the  road,  which  oug^t  to 
go  to  its  stockholders. 

A  very  laige  portion  of  the  money  invested  by  the  stock- 
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holders  Beems  to  ha^e  been  upon  repreaentatioQB  for  which 
ihe  old  company  coold  be  in  no  wise  responsible,  and  it  cer- 
tainly could  not  be  regarded  as  having  acquiesced  in  them. 
Much  of  it  has  been  upon  false  and  epurious  certificates  of 
stock,  issued  by  the  new  company;  but  the  remedy  of  those 
who  have  thus  been  deceived  is  upon  those  whom  they  have 
trusted.  Their  case  is  an  extremely  hard  one,  and  appeals 
strongly  to  our  sympathies,  and  so  far  as  they  can  be  lawfully 
protected  they  should  be. 

They  claim  that  a  very  large  amount  (several  hundred 
thousand  dollars)  has  been  expended  for  the  benefit  of  the 
road,  and  provision  should  be  made  for  the  repayment  of  so 
much  of  this  as  they  can  establish;  and  this  can  be  done 
under  the  decree  as  it  now  stands,  and  such  further  orders  as 
may  be  made  by  the  court  upon  a  consideration  of  the  evi- 
dence which  may  be  produced. 

The  new  company  procured  a  special  act  to  be  passed  by 
the  Alexandria  legislature,  February  5,  1863,  declaring  this 
sale  to  be  a  valid  one. 

This  act  was  in  plain  violation  of  the  constitution,  and 
therefore  void. 

It  was  an  assumption  of  judicial  power  by  the  legislature. 

Article  2,  constitution  of  Virginia,  declared,  "  the  legislative, 
executive,  and  judicial  departments  shall  be  separate  and 
distinct,  so  that  neither  shall  execute  the  powers  properly 
belonging  to  either  of  the  others. 

Article  4,  section  85,  provides  that  the  general  assembly 
shall  not,  by  special  legislation,  grant  relief  in  a  case  of  which 
the  courts  or  other  tribunals  may  have  jurisdiction. 

Besides,  it  attempts  to  divest  antecedently  vested  rights, 
and  also  to  impair  the  obligation  of  the  contracts  between  the 
parties:  See  Taylor  v.  Steams,  18  Gratt.  244,  274. 

I  can  see  no  necessity  for  giving  a  construction  to  the 
statute  relating  to  the  sale  of  the  works  and  property  of  a 
corporation,  and  the  powers  and  privileges  of  the  purchaser  at 
such  sale:  Sections  28  and  29,  chapter  61,  of  code  of  1860. 
This  is  a  matter  rather  for  the  new  company  and  those  con- 
nected therewith  to  settle  among  themselves,  and  suits  are  now 
pending,  as  I  am  informed,  to  determine  the  questions  be- 
tween them. 

The  decree  of  the  court  below  very  properly  provides  for  an 
investigation  into  the  equitable  interests  of  the  several  parties 
to  this  controversy,  and  for  security  for  their  protection,  and 
I  tee  no  reason  why  it  should  not  be  fully  affirmed. 
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DoRMAN,  J.  Concurring  in  the  result  reached  in  the  above 
opinion,  it  seems  proper  to  say  that  the  concurrence  is  much 
more  readily  yielded  from  the  views  entertained  on  another 
point  presented  by  the  record,  which  was  elaborately  argued  by 
the  counsel  on  both  sides,  but  not  considered  in  the  opinion  of 
Judge  Willoughby .  It  has  been  impossible  to  arrive  at  the  con- 
clusion that,  in  sections  28  and  29,  chapter  61,  of  the  code  of 
1860,  it  was  the  intention  of  the  legislature  that  a  sale  by  a  trus- 
tee of  a  mere  equity,  conveying  no  legal  title,  was  such  a  sale 
and  conveyance  of  the  property  and  rights  of  the  old  company 
as  to  ''  pass  to  the  purchaser  at  the  sale,  not  only  the  works  and 
property  of  the  company  as  they  were  at  the  time  of  making 
the  deed  of  trust  or  mortgage,  but  any  works  which  the 
company  may  after  that  time  and  before  the  sale  have  con- 
structed, and  all  other  property  of  which  it  may  be  possessed 
at  the  time  of  the  sale,  other  than  debts  due  to  it";  and  also 
ipeo  facto  to  dissolve  the  company,  and  at  the  same  time  to 
constitute  the  purchaser  forthwith  a  corporation,  succeeding 
to  all  the  privileges  and  franchises  of  the  original  company. 
The  comprehensive  terms  of  the  law  seem  to  preclude  the 
supposition  that  anything  short  of  the  sale  and  transfer  of  the 
legal  title,  together  with  the  property,  privileges,  and  fran- 
chises, can  merge  the  old  company  in  a  new  oorporatioB 
under  the  statute. 

BuRNHAM,  P.,  dissented. 

Decree  aflirmed. 
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dark  y.  Thompmm^  96  Am.  Dec.  467. 

Party  cannot  Leoallt  Purorabe  for  Himself  That  Which  bjm  IHrrr 
Requires  Him  to  Sell  for  Another,  nor  purchase  for  another  that  whkk 
he  Bells  aa  his  own:  Remkk  y.  BuUerJiM,  64  Am.  Dec  316w 
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Tompkins  v.  Vintboux, 

[8  Wbst  Vibqikia.  148.] 

Gall  iob  Bouvdabt  nf  Dbkd  or  Pabtttion  was  "from  the  base  of  the 
hill  to  the  back  line  of  the  survey,  such  course  as  will  throw  Aye  hun- 
dred acres  of  said  tract  of  one  thousand  acres  below  said  division  line  **: 
heid,  that  as  natural  objects  and  fixed  lines  control  magnetic  calls  and 
distances,  the  call  for  the  "back  line  "  would  control  the  case  for  quan- 
tity, and  that  the  line  from  the  given  point  to  the  **  back  line  '*  must  be 
a  straight  one. 

kcnov  OF  Trsspass  Quabb  Clausum  Fregit  cannot  bx  Revtved  in  the 
name  of  the  personal  representative  of  one  of  the  joint  plaintiffs,  who 
died  pending  the  action  and  before  verdict.  But  such  revival,  if  by  con- 
sent, in  the  name  of  the  sole  devisee  of  the  decedent,  cannot  afterwarda 
be  objected  to  by  either  of  the  parties  consenting. 

Trespabs  quare  clausum  fregit.  The  material  facts  appear 
in  the  opinion.  The  jury  found  for  the  plaintiff,  and  the  de- 
fendant's motion  to  set  aside  the  verdict  and  for  a  new  trial 
was  refused  by  the  court.  The  defendant  brought  his  writ  of 
error. 

B.  IT.  Smithj  for  the  plaintiff  in  error. 

0.  H,  Leej  for  the  defendants  in  error. 

By  Court,  Brown,  President.  The  point  requiring  the  de- 
termination of  the  court  in  this  case  is  the  proper  construction 
to  be  put  upon  the  partition  deed  of  John  and  Samuel  Lewis,, 
in  which  they,  claiming  to  be  the  joint  owners  of  a  thousand- 
acre  tract  of  land  on  the  south  side  of  Kanawha  River,  includ- 
ing the  mouth  of  Bcary  Creek,  divide  the  same  as  follows: 
*' Beginning  on  the  Kanawha  River,  three  poles  above  the- 
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mouth  of  Scary  Creek;  thence  acroes  the  bottom  to  the  baee  of 
the  hill,  three  poles  above  the  creek,  so  as  to  make  the  line 
from  the  river  to  the  hill  extend  three  poles  above  the  creek; 
thence  from  the  base  of  the  hill  to  the  back  line  of  the  survej, 
such  course  as  will  throw  five  hundred  acres  of  said  tract  of 
one  thousand  acres  below  said  division  line;  and  the  said  John 
is  to  have  all  lying  above  said  line,  and  the  said  Samuel  all 
lying  below  it." 

It  will  be  observed  that  the  point  on  the  Kanawha  River, 
three  poles  above  the  mouth  of  Scary  Creek,  is  definite  and 
certain.  So  also  is  the  line  thence  across  the  bottom  to  the 
base  of  the  hill,  three  poles  above  the  creek.  At  the  end  of 
this  line,  at  the  base  of  the  hill,  begins  the  line  of  controversy, 
and,  for  brevity,  I  will  call  this  point  the  pivot  point,  and  the 
succeeding  line,  which  is  the  line  of  controversy,  the  random 
line.  From  the  pivot  point  to  the  back  line  of  the  survey  the 
random  line  is  to  be  run.  Such  is  the  descriptive  call  of  the 
deed,  but  with  these  further  provisions,  that  the  said  random 
line  is  to  extend  from  the  pivot  point  to  the  back  line  of  the 
survey,  *^  such  course  as  will  throw  five  hundred  acres  of  said 
tract  of  one  thousand  acres  below  said  division  line." 

The  report  of  the  surveyor  and  evidence  show  that  the  back 
line  of  the  survey  was  508  poles  long.  So  that  the  first  part 
of  the  call  of  the  random  line  from  the  pivot  point  to  the  back 
line  of  the  survey  is  fully  satisfied  if  it  strike  the  back  line  at 
any  point  between  its  two  extremities.  This  random  line, 
therefore,  may  vary  at  one  end  a  distance  of  508  poles,  and 
still  meet  the  express  call  for  the  back  line,  as  well  at  one  end 
or  the  other,  or  in  the  middle  of  it.  And  as  the  random  line 
is  to  include  in  the  part  of  the  survey  below  that  line  the 
quantity  of  five  hundred  acres,  much  latitude  is  allowed  to 
vary  the  line  on  the  pivot  point  to  the  whole  extent  of  the 
back  line  of  508  poles  in  length,  in  order  to  include,  if  neces- 
sary, the  five  hundred  acres  on  the  lower  side  of  it.  If  the 
random  line  had  been  extended  from  the  pivot  point  to  the 
lower  back  comer  of  the  survey,  and  it  had  then  been  found 
to  include  more  than  five  hundred  acres  on  the  lower  side, 
could  John  Lewis,  who  was  to  have  the  tipper  part  or  excess 
over  five  hundred  acres,  have  been  heard  to  claim  the  right 
to  depart  from  the  call  for  the  back  line,  and  vary  the  ran- 
dom line  farther  down,  till  striking  the  lower  end  of  the  line 
of  the  survey  the  quantity  of  five  hundred  acres  only  should  be 
contained  on  the  lower  side?  Certainly  noi    So,  also,  varying 


Jan.  1869.]  Tompkins  v,  Vintboux.  737 

the  random  line  on  the  pivot  point  from  the  lower  or  any  inter- 
mediate point  to  the  upper  corner  on  the  back  line,  it  is  found 
upon  experiment  that  there  is  not  the  required  quantity  of  five 
hundred  acres  below  the  division  line;  but  notwithstanding  that 
fact,  it  would  be  equally  improper  in  this  case,  as  in  the  former, 
to  depart  from  the  call  for  the  back  line  for  the  sake  of  quan- 
tity. The  two  calls,  viz.,  for  the  back  line  and  for  the  quantity 
of  five  hundred  acres,  being  found  inconsistent  and  impossible 
to  satisfy  both  in  a  court  of  law,  one  or  the  other  must  control; 
and  as  natural  objects  and  fixed  lines  control  magnetic  calls 
and  distances,  it  would  seem  that  the  call  for  the  back  line 
should  control  the  call  for  quantity;  and  indeed,  the  learned 
counsel  who  argued  the  cause  for  the  defendants  in  error,  in 
effect  conceded  this  point,  as  he  admitted  the  random  line 
could  not  be  varied  or  extended  higher  up  for  quantity  than 
the  upper  back  corner,  and  argued,  thereforcj  that  inasmuch 
as  a  straight  line  from  the  pivot  point  to  the  upper  back  corner 
would  not  include  the  quantity  of  five  hundred  acres,  it  was 
competent  to  make  two  lines  and  an  angle  between  those  points, 
so  as  to  include  the  required  quantity,  as  had  been  done  in  the 
case.  This  view  of  the  case  raised  anotherpoint  for  determina- 
tion, and  that  is,  whether  the  call  for  the  course  or  line  from  the 
pivot  point  to  the  back  line  is  to  be  regarded  a  straight  line, 
or  whether  it  may  be  varied  in  direction  and  number  as  the 
party  making  the  survey  may  choose  till  the  required  quantity 
is  obtained.  This  latter  construction  would  admit  of  almost 
endless  variety  in  the  location.  And  as  each  party  to  the  par- 
tition line  would  have  equal  right  of  choice  in  the  variation, 
it  could  only  result  in  conflict  and  confusion,  as  in  this  case. 

I  think  there  can  be  no  satisfactory  reason  given  for  depart- 
ing from  the  straight  line  between  the  two  points  ascertained; 
and  if  the  quantity  called  for  be  found  not  to  be  embraced  by 
the  straight  line,  the  party  can  only  obtain  relief  in  a  court  of 
equity,  on  a  proper  case  made,  but  in  a  court  of  law  must  be 
confined  within  the  bounds  of  his  partition  deed,  as  above  con- 
strued. As  it  appears  from  the  evidence  that  the  trespass 
alleged  was  done  on  tho  land  in  question  above  the  random 
line  if  run  straight,  though  below  it  if  run  crooked,  to  include 
the  quantity,  in  which  former  case  the  defendant  in  error  had 
no  legal  right  to  or  possession  of  the  land  above  the  straight 
line,  it  is  clear  that  the  judgment  should  be  reversed,  with 
costs  to  the  plaintiff  in  error,  the  verdict  set  aside,  and  the 
cause  remanded  to  the  circuit  court  of  Kanawha,  with  instruc- 
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tions  to  grant  the  plaintiff  in  error  a  new  trial  npon  the  pay- 
ment of  the  costs  occasioned  thereby. 

The  objection  that  this  case,  which  is  trespass  guare  dauttim 
fregitj  could  not  be  revived  in  the  name  of  the  personal  repre- 
sentative of  one  of  the  joint  plaintiffs,  who  died  pending  the 
action  and  before  verdict,  I  think  is  well  taken,  because  the 
action  survived  to  the  other  joint  plaintiff,  and  whether  it  so 
survived  or  not,  in  neither  case  could  it  have  been  revived  in 
the  name  of  the  personal  representative  of  the  deceased  plain- 
tiff. But  inasmuch  as  it  was  revived  by  consent  in  the  name 
of  the  sole  devisee  of  the  decedent,  it  would  seem  highly 
expedient  and  proper  that  that  which  had  been  done  by  con- 
sent should  stand,  and  not  be  permitted  afterwards  to  be 
made  the  ground  of  objection  by  either  of  the  parties  conseni- 
ing. 

The  remaining  judges  concurred. 

Judgment  reversed. 

In  Fixing  Boundaries,  Monumsnih  abm  Pkkfkrred  to  Goubsu  as9 
DOTANCBS:  See  HeaUm  t.  Hodf/e^  80  Am.  Dec.  737-742;  extended  Dote; 
Qfcrfjt  T.  Thomas^  67  Id;  S20;  Rkhardaon  ▼.  Chkhering,  77  Id.  769;  Martin  r. 
CarUn,  88  Id.  696,  and  note  701;  FraMin  v.  DoHand,  87  Id.  111. 

Location  should  bi  Qovxrnxd^  —  1.  By  sAtnnl  objeots;  2.  By  artificot 
mirke;  3.  By  oonne  and  distanoe:  SUfford  v.  ESng,  94  Am.  Deo.  804. 


Yoakum  v.  Tildbn. 

rS  WBCT  YlBOfKIA,  ]jS7.] 

pATMiNT  OF  Judgment  or  Dicru  to  Attornxt  of  Rboobd  Who  Ob* 
TADrXD  It,  before  bia  anthority  is  reroked,  and  due  notice  of  anch  rero* 
Ofttion  given  to  the  defendant,  is  valid  and  binding  on  the  plaintiff,  m 
far,  at  least,  as  the  defendant  is  oonoemed. 

It  Dbyolvis  upon  Plaintiff  Who  Skikb  to  Oomfbl  Dkfxndant  n 
Pat  otir  again  Monet  paid  to  the  plaintiff's  attorney,  upon  the  judg- 
ment or  decree  obtained  by  snch  attorney,  to  show  that  the  defeniUnl 
had  notice  of  the  revocation  of  the  attorney's  anthority  to  receive  tht 
money,  before  it  was  paid  to  him. 

Motion  to  quash  a  certain  writ  of  fieri  facias.  The  &cIb 
appear  in  the  opinion.  The  motion  to  quash  was  suBtained, 
the  plaintiff  in  error  excepted,  and  the  cause  came  up  od  a 
writ  of  supersedeas, 

Sprigg  and  Parker^  for  the  plaintiff  in  error. 

/.  /.  Jacob  and  Edmiston^  for  the  defendants  in  error. 
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By  Court,  Bbbkshire,  J.  The  judgment  complained  of  is 
founded  on  a  motion  to  quaeh  a  certain  writ  of  fieri  fadaa,  in 
favor  of  the  plaintiff  in  error  against  the  defendants  in  error, 
which  issued  from  the  clerk's  office  of  the  circuit  court  of 
Hardy  County,  at  the  instance  of  the  plaintiff  in  error.  This 
execution  was  founded  on  a  decree  rendered  in  said  court 
some  ten  years  previous,  in  a  suit  in  equity,  in  which  Alfred 
Yoakum  was  complainant,  and  his  brother,  the  said  Riley 
Yoakum,  the  sheriff  of  Hardy  County,  as  administrator  of 
their  deceased  father,  and  his  sureties,  were  defendants. 

It  appears  from  the  record  that  the  suit  in  which  this  de- 
cree was  rendered  was  brought  by  the  said  Alfred  Yoakum  for 
the  purpose  of  settling  the  accounts  of  the  administrator,  and 
recovering  the  amounts  respectively  coming  to  him  and  the 
said  Riley  Yoakum  as  legatees  under  their  father's  will.  It 
further  appears  that  William  Seymour,  then  a  practicing  at- 
torney in  said  court  and  a  resident  of  Hardy  County,  appeared 
and  acted  as  counsel  for  both  Alfred  and  Riley  Yoakum,  and 
procured  decrees  for  the  amounts  due  to  each  of  them  from 
their  father's  estate;  for  the  former,  the  sum  of  $2,245.29,  with 
interest  and  costs;  and  for  the  latter,  the  sum  of  $3,904.50, 
with  interest;  that  for  the  latter  sum  a  writ  of  fieri  facias 
ssued  from  the  clerk's  office  of  the  said  court,  dated  the  29th 
of  September,  1858,  which,  on  account  of  its  being  against 
the  sheriff  as  such  administrator  and  his  sureties,  was  placed 
in  the  hands  of  the  coroner  of  Hardy  County  for  collection. 

It  also  further  appears,  from  the  returns  made  on  said  writ 
and  other  evidence  taken  in  the  cause,  that  the  sum  of 
$1,317.01  was  paid  on  the  execution  to  the  coroner,  and  the 
residue  to  the  said  Seymour,  as  attorney  for  Riley  Yoakum. 
And  the  coroner  made  return  accordingly,  that  the  amount  so 
received  by  him,  after  deducting  costs,  etc.,  was  in  his  hands 
ready  to  render,  and  that  the  residue  of  the  execution  had 
been  paid  to  the  said  Seymour  as  the  attorney  of  the  plaintiff  in 
error.  And  it  also  appears  that  this  execution  was  duly  levied 
by  the  coroner  before  he  made  the  return  on  it,  on  the  property 
of  the  defendants  in  the  execution  or  of  some  of  them,  sufficient 
or  more  than  sufficient  to  satisfy  the  same.  It  further  appears 
that  the  plaintiff  in  error,  at  the  time  of  and  for  many  years 
anterior  to  the  institution  of  said  suit,  was  a  non-resident  of 
the  state  of  Virginia,  residing  in  the  West,  where  he  has  contin- 
ued to  reside  ever  since,  and  had  not  from  the  time  first  named 
until  recently  been  in  said  county,  whither  he  came  for  the 
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pnrpoaei  aa  he  alleged,  of  inquiring  into  and  oolleciing  tbe 
money  eo  dne  from,  hia  father'a  efltate.  It  moreover  appeals 
that  no  part  of  the  money  so  reoeived  by  Seymour  haa  ever 
been  paid  over  to  the  plaintiff  in  error,  and  that  the  said 
Seymour  departed  this  life,  perhaps  in  1860,  and  it  is  now 
fwggested  (though  it  does  not  appear  on  the  record)  that  his 
estate  is  insolvent.  From  the  foregoing,  it  will  be  seen  that 
the  only  question  presented  for  our  consideration  and  judg- 
ment is,  whether,  under  the  facts  disclosed  in  the  record,  the 
payments  so  made  to  Seymour  by  &o  debtors  in  this  ezecn- 
tion  were  valid,  and  exonerated  Uiem  from  further  liability. 
It  was  earnestly  insisted  in  the  argument  here  that  they  were 
made  without  proper  authority,  and  ought  not  to  be  sustained; 
that  the  defendants,  by  assuming  the  responsibility  of  paying 
to  Seymour  without  first  ascertainiug  his  authority  to  receive 
the  money,  ought  to  bear  the  loss,  if  any^  instead  of  letting  it 
fall  on  the  plaintiff  in  error.  And  it  was  further  insisted  that 
the  burden  of  proof  to  establish  the  authority  of  Seymour  in 
the  premises*  as  in  the  case  of  an  agency,  devolved  on  the  de- 
fendants, and  not  on  the  plaintifiis. 

I  do  not  think  the  authorities  sustain  these  positions.  On 
the  contrary,  they  not  only  indicate  a  marked  distinction  in 
many  respects  between  the  status  of  an  ordinary  agent  and 
that  of  a  licensed  attorney  at  law,  but  very  clearly  establish 
the  doctrine  that  the  payment  of  a  judgment  or  decree  to  the 
attorney  of  record  who  obtained  it,  before  his  authority  is 
revoked,  and  due  notice  of  such  revocation  given  to  the  de- 
fendant, is  valid  and  binding  on  the  plaintiff,  so  far  at  least 
as  the  defendant  is  concerned:  2  Greenl.  Ev.,  sec.  518, 
and  cases  there  cited  in  note;  Hitcheoek  v.  Harringtottf  6 
Johns.  295  [5  Am.  Dee.  229];  WUHnBon  v.  HoUoway,  7  Leigh, 
277;  Hudson  v.  Johnson^  1  Wash.  (Va.)  10;  Branch  v.  BumUy, 
1  Call,  147. 

But  if  the  authorities  on  this  point  were  less  fiiU  and  con- 
clusive than  I  think  they  are,  yet,  under  the  peculiar  circum- 
stances of  this  case,  considering  especially  the  lapse  of  time 
and  the  death  of  Seymour,  I  should  stUl  be  of  opinion  that 
the  suggestion  merely  of  the  want  of  authority  in  said  Sey- 
mour to  collect  and  receive  the  mdney  would  not  of  itaelf  be 
sufficient  to  fix  the  liability  of  the  defendants  in  error  (who,  it 
must  be  admitted,  are  equally  innocent  aa  the  plaintiff  in 
error),  and  that  it  therefore  devolves  on  the  plaintiff  in  error 
to  disprove  such  authority  before  ho  could  compel  the  deftnd* 
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ants  to  pay  Htke  money  over  again.  This  he  lias  wholly  failed 
to  do,  and  I  think,  therefore,  that  the  Jtnlgineiit  imiat  be 
affirmed,  inth  costs  and  damages. 

The  other  judges  conoarred. 

Judgment  affirmed. 


AuTHosiTT  OF  Attobnkt  TO  BasBnta  Patmsmt  or  Jdmodbt  QBT^nm^ 
BT  Him:  See  Chrkv.  RandaU.  76  Am.  Deo.  269, 200,  note. 

Attobnet  bis  No  AuTHORnr  to  Bbobivb  Dbpbboiatbd  Pafbb  'Mokbt 
m  Patmxkt  of  «hrDGMiNT  Obtainxd  fob  ma  Clzimt:  Chapman  ▼.  Cwok9^ 
91  Am.  Deo.  SOS,  and  see  note  516. 

AtrrBORiTT  Of  AnoRNiT  ix>  Rbobxtb  Patmsiit  of  Dbbt,  -wluch  .he  m 
emplon^  to  Moomr  l»y  «olt  or  coUeot,  ia  well  eettied,  and  ham  been  eaatained 
by  repeated  daoisiaus:  IhndhM  y.  Fadekr^  21  W.  Va.  130,  oitiug  the  prinoi- 
pal  caae.  It  is  alao  eitad  to  the  first  point  stated  in  the  t^UahnMt  in  'Rorpct 
▼.  EwnK§^  4  Id.  641. 


Smoot  V.  CCKO. 

[8  Wbr  YnMiirxi,  171] 

Ih  Aansm  of  TBorxB^  whin  NKomR  Pastt  his  TitLBte  tbe  pniperty, 
the  defendant  may  ahofw  title  in  a  third  peraon,  nnder  «kan  lM4oea  not 
daim.  In  order  to  defeat  tiie  pUintiff*B  aetioiL 

PttMmwioii  OF  Pbbbonax<  Pbofbbtt  is  PiuicA  Fion  Bviubnub  of  Tttlb; 
and  if  the  defendant  in  trover  had  poaseaeion  after  the  plaintiff  had  poe- 
aeaaion  of  the  aame  property,  aach  pooaeaaion  it  BofieiBnt  evidence  of 
title  to  anatain  hia  defenae  nntil  the  pfaantiff  rimaldpiOM  tilia. 

The  opinion  states  the  case. 

Sperry,  for  the  defendant  in  error. 

By  Court,  Bbowm,  President.  The  only  question  requiring 
determination  in  this  case  is,  whether  in  sn  action  of  trover, 
where  neither  the  plaintiff  nor  defendant  have  title  to  the  prop- 
erty, it  is  competent  for  the  defendant  to  show  title  in  a  third 
party,  under  whom  he  does  not  claim.  Several  cases  show  that 
the  defendant  may  show  such  outstanding  title  to  defeat  the 
plaintiff's  action,  where  the  defendant  claims  under  the  third 
person,  and  of  tbe  oorrectness  of  that  there  could  not,  it  would 
"seem,  be  any  question;  and  no  good  reason  is  perceived  why 
the  same  rule  should  not  apply  where  the  defendant  did  not 
claim  under  such  third  party;  for  he  has  the  possession  of  the 
property,  and  that  raises  a  presumption  in  favor  of  his  owner- 
ship, and  ought  not  to  be  disturbed  by  one  hftviag  no  titla 
Potior  ut  conditio  defmideniia. 
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I  think,  therefore,  that  the  court  erred  in  giving  the  inBtmc- 
tioDB  asked  bj  the  plaintiff,  and  also  in  refusing  the  first 
instruction  asked  by  the  defendant,  which  was  to  the  effect 
that  possession  of  personal  property  was  prima  facie  evidence 
of  title,  and  therefore  if  the  defendant  had  possession  of  the 
horse  mentioned  after  the  plaintiff  had  possession  thereof,  such 
possession  was  sufficient  evidence  of  title  to  sustain  the  defenee 
until  the  plaintiff  should  prove  title. 

I  think  there  was  no  error  in  the  refusal  of  the  court  to  give 
the  second  instruction  asked  by  the  defendant,  because  it  in 
effect  declared  that  the  use  of  a  citisen^s  horse  by  a  rebel  soldier 
in  the  late  war  against  the  United  States  authorized  a  Union 
soldier,  at  any  time  during  the  war,  to  take  said  horse  where- 
ever  he  could  find  him,  and  if  so  taken,  the  title  of  the  citixen 
was  thereby  divested. 

This  is  an  effort  to  set  up  title  under  the  much  controverted 
doctrine  of  belligerent  rights  of  rebels.  But  it  is  not  deemed 
necessary  to  consider  in  this  case  that  vexed  question,  because, 
whether  the  doctrine  be  as  contended  for  on  the  one  side  or 
the  other,  it  cannot,  upon  the  broadest  construction,  be  made 
to  embrace  the  broad  doctrine  of  this  instruction. 

On  the  whole,  I  think  the  case  should  be  reversed,  with  costs, 
aed  th&  cause  remanded  to  the  circuit  court  below,  for  further 
proceedings  to  be  had  therein,  with  instructions  to  set  aside 
the  verdict  and  grant  the  defendant  a  new  trial,  on  payment 
of  the  costs,  if  asked  by  him. 

The  other  judges  concurred. 

Judgment  reversed. 

TaovER  FovvDMD  ON  PoaansiON  our  onlt  bs  Dbisatbd  when  the  troi 
owner  is  known:  Branch  v.  JTorrMpn,  69  Am.  Dea  770;  and  aee  oases  in  note 
772. 

Trover,  Conversion  to  Susttadi:  Tinker  v.  Morrill,  M  Am.  Dea  345,  and 
note  349. 

Reoovert  in  Trover  cannot  bx  Defeated  bt  Showing  Titlb  in  Thbb 
Person  with  whom  the  defendant  has  no  privity:  We^mcuih  v.  HaUwaif  Cb., 
S4  Am.  Dec.  763,  and  note  767. 

Under  What  Circumstances  Defendant  in  Action  of  Tbovxr  mat 
Defeat  Reoovert  bt  Suowino  Trrui  nr  Third  Person.  —  It  is  stated  ai 
a  general  rule,  well  supported  by  authority,  that  a  defendant  in  trover  can- 
,  not  set  up  property  in  a  third  person,  either  in  bar  or  in  mitigation  of  dam- 
ages, without  showing  some  claim,  title,  or  interest  in  himself  derived  from 
such  third  person:  Duncan  v.  Spear,  11  Wend.  54;  Oerber  v.  Monk,  66  Barb. 
662;  MarmUn  v.  Cwnell,  62  N.  Y.  216;  StoweU  v.  Otit,  71  Id.  86;  Skmner  v. 
PHmey,  19  Fla.  42;  Moore  v.  AUrkh,  25  Tez.  Supp.  276;  We^mtmtk  v.  Oueag^ 
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etc.  R.  B,  Co.,  17 Wis.  SBO;  &  0.»  84  Am.  Dec.  763;  Harherr.  Demetit,  9031, 7; 
&  C,  62  Am.  Deo.  670;  F%i^  t.  Bkmni,  7  Oar.  k  P.  478.  And  it  ia  nid  that 
although  there  are  oases  where  it  is  stated  generally  that  in  troyer  the  de- 
fendant may  show  title  in  a  third  person,  yet  that  should  be  nnderstood  as 
assuming  that  the  defendant  offors  at  the  same  time  to  connect  himself  with 
snch  title:  Weymmtth  v.  CJdoago  etc  R.  R.  Co.,  17  Wis.  660;  S.  C,  84  Am. 
Dec.  763;  Stede  y.  Sckrieker,  66  Wis.  184»  142.  On  the  other  hand,  it  has  been 
distinctly  held  that  the  defendant  in  an  action  of  trover  may,  generally,  de- 
feat the  action  by  showing  that  the  legal  title  is  in  a  third  person,  withont 
connecting  himself  with  it:  Marht  y.  RoblmMn,  82  Ala.  69;  Qkan  y.  Oarrimm, 
17  N.  J.  L.  1;  and  see  DermoU  y.  WaUatch,  1  Black,  96;  LeaJx  v.  Loveda^,  4 
Man.  &  G.  972.  And  it  is  the  settled  doctrine  in  North  Oarolina  that  when 
the  action  is  for  the  conyersion  or  appropriation  of  the  goods  to  the  defend- 
ant's own  nse,  it  is  a  fnll  defense  to  show  that  the  goods  belong  to  another 
person,  and  tiiat  the  plaintiff  has  no  interest  in  them,  although  no  privity 
be  shown  to  exist  between  such  owner  and  the  defendant:  Boyee  v.  WtiUanu, 
84  N.  O.  276;  S.  C,  37  Am.  Rep.  618;  Bartriek  v.  Barwick,  11  Ired.  80;  Ro$e 
V.  Cobie,  Pha  L.  617;  but  see  Barwick  v.  Wood,  3  Jones,  306.  When,  how- 
ever, the  action  is  by  the  mortgagee  of  chattels  against  a  subsequent  pur- 
chaser from  the  mortgagor,  or  one  who  has  succeeded  only  to  his  right  and 
title,  the  defendant  cannot  set  up  an  outstonding  title  in  a  third  person,  such 
as  an  older  mortgage,  unless  he  connecte  himself  with  it:  Marks  v.  Robinaon, 
82  Ala.  69. 

It  is  said  that  the  cases  cited  in  support  of  the  rule  that  title  in  a  third  per- 
son is  a  defense  to  the  action  are  usually  cases  of  replevin,  and  not  for  conver- 
sion; and  the  rule  in  replevin  has  always  been  dilferent  from  that  in  trover, 
or  trespass  de  bonis:  Steele  v.  Sckrkker,  66  Wis.  134,  142.  But  in  replevin  in 
the  ccfdlf  at  common  law,  the  defendant  could  not,  under  the  plea  of  the  gen- 
eral iiisue,  show  title  in  himself  or  in  a  stranger.  In  order  to  defend  such  an 
action,  he  was  bound  to  prove  either  property  in  himself  or  in  a  third  per- 
son with  which  he  was  in  some  way  connected,  and  under  which  he  could 
justify,  and  he  was  bound  specially  to  allege  the  facts:  Oriffin  v.  Long  Island 
R.  R.  Co.,  101  N.  Y.  362.  In  an  action  of  replevin  in  the  detmet,  however, 
the  plaintiff  sought  to  take  property  from  the  defendant  simply  detained  by 
him,  and  he  was  obliged  to  show  title,  or  the  right  to  the  possession,  as 
against  the  defendant;  and  title  in  a  third  person,  with  which  neither  party 
was  in  any  way  connected,  might  furnish  a  defense:  StoweU  v.  OUs,  71  Id. 
36.  The  general  issue  was  tendered  by  the  plea  of  non  detinet,  which  put  in 
issue  as  well  the  plaintiff's  property  in  the  goods  as  the  detention  thereof 
by  the  defendant:  Chriffin  v.  Long  Iskmi  B.  R.  Co.,  101  Id.  348.  So^  under 
the  code  system  of  pleading,  where  an  action  to  recover  a  chattel  is  based 
solely  upon  a  wrongful  detention,  a  general  denial  puto  in  issue  as  well  the 
plaintiff's  property  in  the  chattel  as  the  wrongful  detention;  and  under  such 
a  plea,  the  defendant  may  show  title  in  a  stranger,  although  he  does  not 
connect  himself  with  such  title:  Id.;  Cferber  v.  Monie,  66  Barb.  662;  Kennedp 
V.  i^Aow,  38Ind.  474;  Latter.  Sparks,  76  Id.  278;  CaldweUv.  Bruggermaa,  4 
Minn.  270.  But  it  is  held  that  this  rule  would  not  enable  one  who  had 
taken  property  from  the  actual  possession  of  another  to  justify  the  taking 
by  the  allegation  and  proof  of  title  in  a  third  person  with  which  he  did  not 
connect  himself:  CMjfin  v.  Long  Island  B.  B.  Co.,  101  N.  T.  348.  If  one  is 
peaceably  and  quietly  in  possession  of  a  chattel  as  his  own,  a  person  who 
takes  it  from  him,  having  no  good  titles  is  a  wrong-doer,  and  cannot  de- 
laid  himself  by  showing  that  the  chattel  is  not  the  property  of  the 
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bat  tfart  of  ft  ttiM  pttvon:  Jtffrtm  t.  dmrt  ITiMleni  ^y  Ob.,  5  £1  ft  &  802; 
8.  0.,  84  Bug.  L.  ft  Bq.  123.  Nerarthaleas,  in  aa  aotion  of  trorer  agaimi  a 
abartff'a  officer  for  a  mruiigflil  teiiue  of  ehaiMalt  on  oxooatioii,  H  was  held 
that  the  defendaiit  wae  eatitlod  to  MMivr  that  the  plaintiff  had  no  right  of 
poeoeerion  in  his  own  name:  BUarm  t.  FliieeM;  60  Mich.  209;  S.  GL,  45  Am. 
Rep.  87.  And  tho  aame  court  dedarie  tlM  tme  mle  to  be  that  the  defeadaat 
In  an  aotioa  of  trorer,  Mpecially  if  hit  elaim  la  made  peaceably  and  in  good 
faith,  it  entitled  toahow,  aa » oom^te  daftttw,  that  the  title  and  rigfatof 
puasoMiop  WM  veated  in  a  tinrd  pMMft  bafore  the  anit  iraa  broagfat^  altfaoogh 
he  doea  not  attempt  to  eemieot  kimaelf  wxCh  the  right  and  title  proposed  to 
be  shown:  Bonhstt.  j9^^  U  Mioh.  MO;  and  see,  to  the  same  elfeet^  i^Uy 
y.  DrnglaM^  6  AtL  E^  898  (Sup.  Oi.  PIl);  a  G.,  10  Bast  Bop.  74& 
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rs  Wast  TteoimA,  174.1 

Dmsi  ^'to  THB  FnopAOAtioN  or  ths  Gospil  nr  Fosxion  ItAHBa"  n  Tom 
for  uncertainty  in  the  defisee. 

SiooND  Will  InOoksistemt  wttb  Fisn  WilLi  Ptntior  nr  its  Foem  akq 
ExxcunoN,  but  incapable  of  operating  as  a  will  on  aeoonnt  of  aome  or- 
cnmstances  dehon  the  instrument,  may  nevertheless  be  set  up  as  a  rero- 
cation  of  the  first 

BmLX  or  CoMSVftiTOnoir  wukltn  Ssoond  Will  is  Sfet  up  to  Rxtokx  Fntsr 
Will  is,  that  where  the  words  are  imperatire,  though  inoperative  by 
reason  of  some  incapacity  in  the  devisee,  they  operate  a  revocatioa; 
and  where  the  words  are  precatory,  if  the  object  of  the  language  be  cer- 
tain and  definite,  the  words  are  considered  imperative,  creating  a  tnist 
for  the  purpose  indicated,  and  operate  a  revocation.  But  whenever  tiie 
prior  dispositions  of  the  property  are  complete,  and  the  words  are  preca- 
tory, and  their  object  uncertain  and  indefinite,  the  words  will  not  be 
held  to  create  a  trust  or  be  construed  to  revoke  a  former  wilL 

Thb  ofrinion  statas  the  case. 

Lawh  and  Pautlj  for  the  appellants. 

By  Court,  Maxwell,  J.  The  testator,  Uiller,  by  a  will  made 
by  him  bearing  date  on  the  fifteenth  day  of  September,  1845, 
gave  all  the  residue  of  his  property  to  his  friends  Chandler 
and  Alderson,  in  fee-'Simple,  and  appointed  the  said  persons 
the  execntors  of  his  will.  After  the  death  of  Miller  the  said 
will  was  probated,  and  the  said  Alderson  qualified  as  executor. 
Afterwards,  the  appellants  here,  who  claim  to  be  the  heirs  at 
law  of  Miller,  filed  their  bill  to  have  jmbated  and  oonstmod 
a  codicil  to  said  will,  bearing  date  on  the  sixth  day  of  June, 
1856,  and  alleged  to  be  in  the  possession  of  the  said  Chandler 
and  Alderson.  The  bill  claims  that  the  codicil  is  a  revocation 
of  the  will  as  to  the  residunm,  and  that  the^Mxlicil  it  itself  void 
for  imoertainty,  by  reason  of  which  the  testatcnr  died  igtefllttto 
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as  to  the  reBidiram  of  his  property,  and  it  descended  to  his 
heirs  at  law,  the  appellants. 

The  codicil  is  in  these  words:  "  I,  Peter  Miller,  of  Monroe 
County,  Virginia,  do  request  my  executors,  H.  J.  Chandler 
and  L.  A.  Alderson,  to  give  the  entire  proceeds  of  my  estate^ 
when  said  estate  shall  fall  into  their  hands,  according  to  my 
will,  to  the  propagation  of  the  Gospel  in  foreign  lands.  Given 
under  my  hand,"  etc.,  and  signed  by  him. 

When  the  cause  came  on  to  be  heard,  the  bill  was  dismissed^ 
but  the  complainants  took  an  appeal  to  the  court  of  appeals 
of  Virginia,  where  that  decree  was  reversed  and  the  cause  re- 
manded, with  difecticms  to  the  court  below  to  send  the  codicil 
to  the  county  court  of  Monroe  County  for  probate,  that  being 
the  court  in  which  the  will  was  probated.  The  oodicil  was 
probated  by  the  eoonty  coort  as  a  testamentary  paper,  and 
afterwards  the  cause  was  again  heard  in  the  circuit  court,  and 
the  bill  again  dismissed,  and  another  appeal  taken  to  the  court 
of  appeals  of  Virginia,  whence  it  has  been  transferred  to  this 
court  by  operation  of  law. 

The  appellants  claim  that  the  ooort  erred  in  dismissing  the 
bill,  and  not  rendering  a  decree  according  to  the  prayer  of  the 
bill;  that  all  the  property  embraced  in  said  codicil  passed  ta 
the  heirs  at  law  of  Peter  Miller,  deceased.  The  first  question 
to  be  considered  is,  whether  or  not  the  object  expressed  in  the 
codicil,  '*  the  propagation  of  the  Gospel  in  foreign  lands,"  is 
too  indefinite  and  uncertain  to  be  executed. 

In  a  late  case,  Wheeler  v.  &mith^  9  How.  76,  in  the  supreme 
court  of  the  United  States,  this  question  was  examined  quite 
extensively.  In  the  will  in  that  case  the  testator,  after  making 
a  number  of  specific  bequests,  declared:  "The  residue  of  my 
estate  Is  left  in  trust  of  Hugh  Smith,  Robert  J.  Taylor,  and 
Phineae  Janney,  for  such  purposes  as  they  consider  promise 
to  be  most  beneficial  to  the  town  and  trade  of  Alexandria. 
If  any  difficulty  occurs  in  construction  as  to  any  of  my  be- 
quests, R.  J.  Taylor  is  especially  charged  to  give  said  construc- 
tion." The  said  Smith,  Taylor,  and  Janney  were  appointed 
executors.  In  a  codicil  the  testator  declared:  "  I  leave  the 
residue  of  my  estate,  after  paying  all  bequests  and  appropria- 
tions, to  some  disposition  thereof  which  my  executors  may 
consider  as  promising  most  to  benefit  the  town  and  trade  of 
Alexandria.  Now  I  leave  the  same  entirely  to  their  disposi- 
tion of  it  in  such  manner  as  appeals  to  them  promises  to  yield 
the  greatest  good." 
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The  court  held  unanimously  that  the  devisees  were  too  un- 
certain and  could  not  be  sustained.  Judge  McLean,  in  deliv- 
ering the  opinion  of  the  court,  makes  this  statement:  ''  In  a 
late  case  in  Virginia,  not  reported,  of  Brand  v.  Brandy  the  fol- 
lowing devise  was  held  to  be  void:  'Third,  I  give  to  the  Rev. 
W.  J.  Plummer,  D.  D.,  the  residue  of  my  estate,  both  real  and 
personal,  in  trust  for  the  board  of  publication  of  the  Presby- 
terian Church  in  the  United  States.' "  I  do  not  find  that  this 
case  has  yet  been  reported. 

All  the  Virginia  cases  are  to  the  same  effect  as  the  above 
cases.  From  the  principles  laid  down  in  the  cases  referred  to, 
it  is  clear  that  the  devise  in  the  codicil  under  consideration  is 
void  for  uncertainty  in  the  devisee. 

This  brings  us  to  the  next  question,  which  is,  The  devise  in 
the  codicil  being  void  for  uncertainty,  does  the  codicil  never- 
theless revoke  the  will  as  to  the  property  mentioned  in  the 
codicil? 

It  is  well  settled  that  a  second  will,  inconsistent  with  the 
first,  perfect  in  its  form  and  execution,  but  incapable  of  op- 
erating as  a  will  on  account  of  some  circumstance  dehors  the 
instrument,  may  nevertheless  be  set  up  as  a  revocation  of  the 
first:  3  Lomax  Dig.  61;  Laughton  v.  Atkins,  1  Pick.  545. 

Story,  in  his  Equity  Jurisprudence,  volume  2,  section  1068  a, 
says:  "  In  short,  it  may  be  stated,  as  a  general  result  of  the 
cases,  in  the  language  of  Lord  Eldon,  that  whether  the  words 
of  the  will  are  those  of  recommendation,  or  precatory,  or  ex- 
pressing hope,  or  that  the  testator  has  no  doubt,  if  the  objects 
with  regard  to  which  such  terms  are  applied  are  certain,  and 
the  subjects  of  property  to  be  given  are  also  certain,  the  words 
are  considered  imperative,  and  create  a  trust."  And  in  section 
1070  he  says:  "  Wherever,  therefore,  the  objects  of  the  supposed 
recommendatory  trusts  are  not  certain  or  definite;  wherever 
the  prior  dispositions  of  the  property  import  absolute  and  un- 
controllable ownership, — in  all  such  cases  courts  of  equity 
will  not  create  a  trust  from  words  of  this  character."  The 
same  doctrine  will  be  found  in  the  case  of  Moggridge  v.  Thacl- 
welly  7  Ves.  84;  Morice  v.  Bishop  of  Durham^  10  Id.  536. 

The  rule  then  is,  that  wherever  the  words  are  imperative, 
though  inoperative  by  reason  of  some  incapacity  in  the  devisee, 
they  operate  a  revocation  of  a  former  will,  and  whenever  the 
words  are  precatory,  or  expressing  hope,  desire,  or  request,  if 
the  object  of  the  hope,  desire,  or  request  be  certain  and  definite, 
the  words  are  considered  imperative,  and  are  held  by  the  courts 
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to  create  a  trust  for  the  purpose  indicated,  and  operate  a  revo- 
cation of  a  former  will.  But  whenever  the  prior  dispositions 
o^  the  property  are  complete,  and  the  words  are  precatory,  or 
expressing  hope,  desire,  or  request,  and  the  object  of  the  hope, 
desire,  or  request  be  uncertain  and  indefinite,  the  words  will 
not  be  held  to  create  a  trust,  or  be  construed  to  revoke  a  former 
will. 

In  the  will  of  Miller  the  property  is  given  to  Chandler  and 
Alderson,  to  be  equally  divided  between  them,  in  fee-simple. 
They  are  also  named  as  executors.  In  the  codicil  the  lan- 
guage is,  '^  I  do  request  my  executors.  Chandler  and  Alderson, 
to  give,"  etc. 

According  to  the  will,  then,  they  would  take  the  residuum  in 
absolute  and  uncontrollable  ownership,  and  the  objects  of  the 
recommendatory  trust  mentioned  in  the  codicil  being  uncertain 
and  indefinite,  a  court  of  equity  cannot,  according  to  the  au- 
thorities, construe  the  words  of  the  codicil  to  create  a  construc- 
tive trust  which  would  fail  for  uncertainty,  merely  for  the 
purpose  of  working  a  revocation  of  the  will  to  defeat  the  resid- 
uary devisees. 

It  seems  to  me  that  the  decree  dismissing  the  will  is  right, 
and  that  it  will  have  to  be  aflSrmed,  with  damages  and  costs  to 
the  appellees. 

The  other  judges  concurred. 

Decree  affirmed. 


Dbviszs  Void  vob  UNCERTAnrTT  m  Divisebs:  Soe  Dowmtig  v.  Atarahall, 
80  Am.  Dec  290,  and  note  315. 

Imfuxd  Revocation  or  Will:  Jona  ▼.  MoBeley,  90  Am.  Dec.  327,  and 
caaes  ooUected  in  note  331. 

Ti8TAToa*8  DiRBcnoMS  TO   Dbtkot  Will   do   not   or  Themsblvk9 
Avouar  io  Rkvooation:  T^nan  ▼.  Paachal,  84  Am.  Dec  619,  and  note  6:U. 
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rs  Wser  ViBGimA.  216.] 
CoxrEDERATB  N0TB8,  Patkeiit  ih,  UNDER  DuRBSS.  —  In  the  year  1864  the 
coonty  of  Greenbrier  was  under  the  domination  of  the  lo-called  Con- 
federate States  government.  Treasary  notes  of  said  government  were 
tendered  in  payment  of  a  bond  to  a  creditor  who  was  loyal  to  the  Union, 
and  had  not  demanded  the  debt,  and  he  refused  to  accept  them.  He 
was  then  told  that  he  was  **  obliged  to  take  them  under  the  laws  of  the 
confederate  government."  Beld,  that  the  payment  was  void,  as  made 
and  received  under  duress  per  rrdnoi. 
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Dwatn  BT  Owna  or  BQonr  mb  IIbbd  ibom  Ora  VmnjnuLXt  to  Ah- 
OTHIB,  in  a  rait  to  cnoforM  *  v«&dor*«  Uen,  !■  not  mnttsr  of  whidi  th« 
plaintiff  oan  complain,  whore  tho  ooort  alao  decided  tbat  ho  had  no  lien 
or  right  in  the  premiaeay  and  deoned  oocto  againBt  hitt. 

Ths  oinnion  stattes  the  OMe. 
C.  8.  Sperry^  for  the  appellant. 
N.  Richardson^  for  the  appellees. 

By  Court,  Brown,  President  In  1866,  John  Bntler  aold  to 
Andrew  Lewis  a  tract  of  land  in  Fajelte  County.  Lewis  exe- 
cuted his  .bonds  to  Bailer  for  (he  purchase-money,  and  Butler 
executed  his  title  bond  to  Lewis  for  the  land. 

In  1859,  Butler  died,  leaving  a  will,  with  John  Argabrite  as 
his  executor,  who  thereafter  todc  new  bonds  from  Lewis,  with 
William  T.  Mann  as  his  surety  tiierein,  in  lieu  of  the  old  ones. 
In  1864,  Mann  paid  off  the  balance  of  these  bonds,  amounting 
to  $301.59,  with  confederate  treasury  notes  (so  called),  and 
obtained  from  Lewis  a  title  bond  upon  a  promise  to  take  it  to 
Argabrite,  and  get  Lewis  the  deed,  r^oneeenting  that  Argabrite 
was  getting  old,  and  might  drop  off  at  any  time.  Argabrite 
refused  to  make  the  deed,  alleging  the  said  treasury  notes  to 
be  worthless.  Lewis  then  demanded  the  title  bond  of  Mann, 
which  he  refused  to  give  up,  saying  he  intended  to  keep  it 
until  he  got  his  money.  Lewis,  by  his  agent,  repaid  to  Arga- 
brite the  $301.59,  which  Mann  had  paid  in  confederate  paper, 
as  above  stated,  with  the  understanding  that  Argabrite  should 
make  the  deed,  which  he  is  willing  to  do.  The  bill  made 
Argabrite,  as  executor,  and  Lewis  defendants,  and  prays  that 
the  land  be  sold  to  repay  to  complainant  the  money  paid  by 
him  with  interest,  and  for  general  relief. 

The  answer  of  Argabrite  alleges  that  the  complainant,  by 
false  representations,  menaces,  and  fraud,  induced  and  coerced 
this  respondent  to  receive  the  said  worthless  and  illegal  notes, 
and  to  deliver  to  him  the  said  bonds. 

Lewis  also  answered  the  bill,  controverting  the  claims  of  the 
complainant. 

The  charge  of  fraud  and  duress  having  been  distinctly  made 
in  the  answer,  and  proofs  taken  to  sustain  the  charge,  it  be- 
comes necessary  to  consider  and  determine  that  question. 
Does  the  evidence  sustain  the  charge?  The  appellant  insists 
that  it  does  not.  And  if  the  occurrence  had  happened  ias 
described  in  the  ordinary  times  of  peace  and  security,  where 
every  man  could  expect  and  have  the  protection  of  the  gov* 
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emment  and  law,  it  might  be  very  questionable  whether  the 
charge  of  fraud  and  duress  could  be  sustained  in  this  case. 
But  this  case,  like  every  other,  must  be  viewed  in  the  light  of 
the  time,  place,  and  circumstances  of  its  occurrence,  and  of 
the  state  of  things  then  existing,  and  the  condition  of  the 
country,  of  which  the  court  must  take  judicial  notice  so  far  as 
the  same  have  relation  and  bearing  upon  the  case. 

The  time,  then,  of  the  occurrence  was  in  1864,  in  the  midst 
of  a  fierce  civil  war.  The  place  was  in  the  county  of  Green- 
brier, which  was  one  of  the  many  counties  of  Virginia  whose 
citizens  were  declared  by  the  President  of  the  United  States, 
in  his  proclamation  of  July  1, 1862,  to  be  in  a  state  of  insurrec- 
tion against  the  government  and  Union. 

That  the  said  county  at  the  time  was  under  the  domination 
of  the  rebel  authorities,  civil  and  military,  is  a  matter  of  pub- 
lic history,  and  that  a  citizen  who  was  loyal  to  the  constitution 
and  Union,  and  to  the  state  of  West  Virginia,  was  not  secure 
in  standing  upon  the  rights  to  which  he  was  entitled  under 
the  government  and  laws  by  which  his  case  is  now  tried.  The 
evidence  shows  be  was  a  Union  man,  and  loyal  to  the  Union; 
that  he  did  not  wish  to  deal  in  the  so-called  confederate  treas- 
ury notes,  and  refused  to  receive  them;  that  he  did  not  seek 
the  appellant,  but  on  the  contrary  the  appellant  sought  hira 
and  urged  him  to  take  the  paper,  which  Argabrite  regarded  as 
worthless,  and  which  could  be  of  no  value  whatever  to  those 
for  whose  benefit  he  was  acting,  viz.,  the  legatees  of  his  testa- 
tor; but  appellant  ^^told  him  he  was  obliged  to  take  it,  under 
the  laws  of  the  confederate  government."  To  discredit  the 
contraband  currency  of  the  Confederacy  by  refusing  to  receive 
it,  under  such  circumstances,  might  have  been  hazardous  to 
one  not  suspected  nor  chargeable  with  loyalty  to  the  Union, 
but  to  one  of  known  loyal  sympathies  it  was  doubtless  a  cause 
of  serious  apprehension  when  he  might  consider  the  historical 
fact  that  Libby  Prison  and  Castle  Thunder  were  full  of  his 
loyal  fellow-citizens,  whose  only  crime  was  their  loyalty  to  the 
constitution  and  the  Union.  Pressed  by  a  man  who  was  tak- 
ing advantage  of  his  position  to  pay  a  debt  in  depreciated  and 
illegal  paper,  for  which  he  was  only  security  (and  payment  of 
which  was  not  demanded),  threatened  with  the  compulsion  of 
a  pretended  law  of  the  so-called  Confederacy,  under  such  cir- 
cumstances and  such  surroundings,  and  with  such  hazards 
before  him,  and  ?dth  such  cause  of  reasonable  apprehensions 
of  danger,  it  was  not  unnatural*  that  he  yielded  to  importu- 
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nities  and  threats  of  the  appellant.  He  cannot  be  said  to  have 
acted  freely,  or  to  have  consented  of  his  own  accord  in  the  eye 
of  the  law  to  receive  the  contraband  and  worthless  article  in 
discharge  of  a  valid  and  well-secnred  debt.  It  was  a  case  of 
doress  per  wina».  Lord  Coke  says  the  fear  of  imprisonment 
is  enough:  2  Inst.  483;  Co.  lit.  253  b. 

In  the  case  of  Foslay  v.  Fergugon^  6  Hill,  164,  it  is  said:  **  If 
a  deed  might  be  avoided  nearly  three  centuries  ago  on  the 
groond  that  it  was  procured  by  threats  and  the  fear  of  Ul^gal 
imprisonment,  there  can  be  no  room  for  doubt  ui)on  the  ques- 
tion at  the  present  day.  As  civilization  has  advanced,  the  law 
has  tended  much  more  strongly  than  it  formerly  did  to  over- 
throw everything  which  is  built  upon  violence  and  fraud." 
And  again,  it  is  said  by  Judge  Bronson  in  the  same  case:  ''But 
I  entertain  no  doubt  that  a  contract  procured  by  threats,  and 
the  fear  of  battery,  or  the  destruction  of  property,  may  be 
avoided  on  the  ground  of  duress.  There  is  nothing  but  the 
form  of  a  contract  in  such  case,  without  the  substance.  It 
wants  the  voluntary  assent  of  the  party  to  be  bound  by  it 
And  why  should  the  wrong-doer  derive  an  advantage  from  bis 
tortious  act?  No  good  reason  can  be  assigned  for  upholding 
such  a  transaction." 

The  court  decreed  a  conveyance  from  Argabrite  to  Lewis, 
and  gave  costs  against  the  complainant. 

It  is  claimed  for  the  complainant  that  as  he  was  the  secu- 
rity of  Lewis  he  had  a  right  to  pay  off  the  bonds,  which  being 
dated  before  the  war  were  good,  and  was  thereby  entitled  to 
be  substituted  to  the  shoes  of  Argabrite,  the  creditor,  and  thus 
enforce  the  vendor's  lien  on  the  land,  and  that  as  between  him 
and  Lewis  it  was  not  material  how  he  paid  the  debt  to  Arga- 
brite. He  also  claims  this  to  be  an  executed  contract.  But 
Argabrite  rightly  insists  that  cannot  be  so,  since  he,  the  ven- 
dor, has  not  made  the  deed  in  pursuance  of  the  contract,  and 
refuses  to  do  so  until  he  shall  be  paid  in  good  money.  And  a 
court  of  equity  will  not  compel  him  to  do  so  for  a  party  whose 
claim  is  based  upon  an  illegal  consideration  and  transaction 
as  this  is:  Brawn  v.  Wylie,  2  W.  Va.  602;  and  Coffee  v.  Burgess, 
infra. 

There  was  no  error,  therefore,  in  refusing  the  relief  which 
the  complainant  sought  at  the  hands  of  the  court  of  equity. 
Nor  was  it  a  matter  of  which  complainant  might  complain  to 
require  the  defendant  Argabrite  to  convey  to  the  oo-defendant 
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Lewis,  at  the  expense  of  the  latter,  the  land  which  Lewis  had 
paid  him  for  in  good  money,  and  thus  avoid  another  suit. 

I  think,  therefore,  that  the  decree  of  the  court  below  should 
be  affirmed,  with  costs  and  damages  to  the  appellees. 

The  other  judges  concurred. 

Decree  affirmed. 


Ths  Facts  aub  OiBOiniBTAircis  in  the  mm  of  Jliann  ▼.  MeVeif,  8  W.  Ya. 
232,  are  almost  idontical  with  those  in  the  prinoipal  ease  in  regard  to  what  o<hl- 
stitates  dnress  per  mhas^  and  the  views  expressed  in  the  principal  case  are 
said  to  be  alike  applicable  and  conclnsive  of  this  point.  In  that  case,  Mann 
T.  Me  Vey,  wipnk,  a  creditor  received  from  the  agent  of  a  party  acting  as  an 
administrator  d€  soit  iori  of  a  deceased  debtor  (said  party  having  qualified 
under  the  confederate  aathority)  the  amount  of  his  debt  in  so-called  confed- 
erate paper,  and  surrendered  up  the  bonds  during  the  war  of  the  rebellion. 
After  the  war,  the  creditor  instituted  suit  in  chancery  against  the  said  agent 
for  his  part  in  the  transaction,  the  bill  aUeging  that  the  defendant  fraudu- 
lently and  falsely  represented  to  the  complainant  that  the  notes  had  been 
nuide  a  legal  tender,  and  that  he  was  obliged  to  receive  them;  and  the  prayer 
of  the  bill  was,  that  the  defendant  be  decreed  to  pay  to  the  complainant  the 
amount  of  the  bonds  claimed  to  have  been  thus  fraudulently  obtained.  The 
court  rendered  a  decree  in  the  complainant's  favor,  in  accordance  with  the 
prayer,  and  the  defendant  appealed.  On  appeal,  the  decree  of  the  court 
below  was  affirmed,  the  court  holding  that  a  party  acting  as  agent  for  an- 
other in  the  payment  of  confederate  treasury  notes,  under  circumstances 
which  amount  to  duress  per  fnincu,  is  responsible  for  the  consequences  of  his 
own  unlawful  acts.  "  If  the  representation  of  the  agent  that  the  confederate 
treasury  notes  were  a  legal  tender  was  false,  the  false  representation  of  so 
material  a  fact^  under  the  circumstances  of  the  case,  influencing  the  action 
and  coercing  the  consent  of  the  creditor  to  receive  a  worthless  and  illegal  cur- 
rency in  discharge  of  a  good  debt,  was  a  fraud.  Bat  if,  on  the  other  hand,, 
the  statement  were  true,  it  was  duress  per  mkuu  to  make  use  of  it  to  coerce, 
in  like  manner,  the  unwilling  and  reluctant  assent  of  the  creditor  to  surren- 
der his  righte  against  his  recognized  intereste.*' 

Thb  frikoipal  gasb  is  citbd  in  a  similar  case,  Ludington  v.  Odbbert,  6 
W.  Va.  390,  331 ;  and  the  court  say  that  '*  if  the  charge  of  duress  contained  in 
the  bill  is  sustained  by  the  proof  in  the  cause,  then  it  is  clear  that  this  case  ia 
in  principle  like  Mann  v.  Leuris,  3  W,  Va.  215,  and  Mann  v.  Mc  Vey,  3  Id.  232, 
and  must  receive  the  same  judgment."  But  the  court  in  Simmonav.  Trumbo^ 
9  Id.  365,  369,  declined  to  follow  the  principal  case  and  Mann  v.  McVeg^ 
gupra,  denouncing  them  as  ''unsound  in  principle,"  and  holding  that  courte 
should  take  judicial  notice  of  the  fact  that  confederate  notes  were  never  made 
a  legal  tender  in  the  payment  of  debts  by  any  act  of  the  confederate  Congress. 

Payment  of  Dsbt  in  Convederatb  Notes  Receivxd  by  Oredttor  un- 
DRR  DuRns  u  Void,  Whether  or  not  the  debtor  knew  of  the  duress:  Ehner- 
§on  V.  Lte,  89  Am.  Deo.  648;  see  Freeman  v.  Ba$8,  89  Id.  255. 

Payment  under  Ck>MruL8iON,  What  is,  and  when  the  mooey  may  be  re- 
covered back:  See  Brumagim  v.  TUUnghast,  79  Am.  Deo.  176,  and  note  184;. 
Clafiin  V.  MeDonough,  84  Id.  64,  and  note  57. 
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Blobs  v.  Pltmalb. 

[t  Wsir  TDMxiriA,  aH.1 

PlSlT   Ih JUBBD  ST   CO-TBlBPiJSBUI  MAT  Sui   ElTBIB  OKM  9§dna^ 

the  action  may  be  brought.  He  is  not  boond  to  proeeonte  all,  and 
neither  the  omiesion  to  sae  all,  nor  if  all  are  sned  iAie  diimiail  of  ooe 
of  them  from  the  Bait^  oan  be  pleaded  by  the  others  in  bar. 

Amolutx  Rblbasi  ov  Chfs  Joint  TunpmE  "DiacBjatam  All  wm  Bnr 
who  participated  in  the  aot  Bat  to  have  thia  efiect^  it  must  be  a  tech* 
nioal  releaeOp  ander  aeaJt  aiprniily  atating  the  eaaae  ol  actun  to  be  dia- 
ehaiged  without  oonditiona  or  exoqitioofl.  No  relaaae  will  be  allowed  by 
implication. 

Wbkrb  Causs  ov  Aoiion  Bzisra  AOAomr  Alumbd  Jonr  TftnoraflBO^ 
PLAniniT  MAT  Sua  All  or  either  of  theoit  at  hia  eleotioiiy  and  ia  oa- 
titled  to  full,  bat  to  only  one,  aatiafantion;  and  if  the  danagea  have  ben 
in  part  satisfied  by  payment  or  compromise  with  aome  of  the  dwfendanti^ 
the  plaintiff  may  still  proceed  against  thoee  who  remain  on  the  reeovd. 
Bridence  of  a  som  received  by  the  plaintiff  frmn  one  of  the  defendiiiti^ 
on  account  of  the  alleged  trespass^  i8»  therelon^  admiaaiMe  in  mitigariai 
of  damagee. 

TiaBPAas-— EflTOPPXL  BT  Flxa  ov  **vaT  OmLrr."— Aa  action  of  trsifaa 
was  brought  against  several  defendanta.  As  to  one  of  them,  Jarrelly  the 
case  was  dismissed  by  the  plaintiff  without  trial  and  befcwe  plea.  Hi 
also  dismissed  the  case  as  to  three  other  defendants  before  trial.  The 
defendants  pleaded  "not  gnilty,"  and  also  accord  and  aatisfaetun  to 
Jarrell,  who  was  alleged  in  the  plea  to  be  a  joint  trespasser,  and  on  the 
trial  they  offered  in  evidence  the  summons  and  declaration,  ffeid^  thai 
it  was  not  error  to  permit  the  declaration  and  orders  of  dismissal  to  ge 
in  evidence,  for  they  were  parts  of  the  record;  but  that  the  plea  of  "not 
guilty  "  estopped  the  remaining  defendants  from  using  the  allegationa  of 
the  declaration  to  prove  that  the  released  defendant^  Janell,  was  a  joint 
trespasser. 

Ho  Material  Fact  oav  bb  SuTFoesD  to  havb  bbbn  Omxtted  tbom  Bm> 
OF  ExoBFTioirs*  where  it  is  certified  that  ''the  foregoing  is  all  the  evi- 
dence  material  in  the  " 


Action  of  trespasB  by  the  plaintiff  BIobs,  against  the  defend- 
ant Plymale  and  ten  others.  The  material  fetcts  appear  in 
the  head-note  and  opinion.  The  jury  returned  a  verdict  in 
fSftvor  of  the  defendants.  The  plaintiff  moved  the  court  to  set 
aside  the  verdict,  and  grant  him  a  new  trial,  upon  the  grounds 
that  the  ^'  said  verdict  was  contrary  to  the  law  and  the  evi- 
dence," and  '^  because  of  the  misdirection  of  the  judge  in  his 
instructions  to  the  jury."  The  oourt  ovexruled  the  motion^  and 
the  plaintiff  excepted. 

O.  W.  Jeffersj  for  the  plaintiff, 

Lee  and  Boggees^  for  the  defbodants. 
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By  Court,  Bbown,  PreddenL  This  is  an  action  of  trespass 
on  tho  case,  under  the  statute  autborizing  case  to  brought  for 
a  trespass  vi  et  amUs, 

The  action  is  against  several  defendants.  As  to  one  of  them, 
Tiz.,  John  Jarrell,  Jr.,  the  case  was  dismissed  hj  the  plaintiff 
without  trial  and  before  plea. 

All  the  rest  pleaded  the  general  issue,  and  also  the  plea 
of  accord  and  satisfaction.  This  plea  alleges  that  the  agree- 
ment of  accord  and  satisfi^tion  was  made  with  the  said  John 
Jarrell,  Jr.,  as  one  of  the  alleged  trespassers,  not  for  his  part 
or  partipation  only  in  the  said  trespasses,  but  in  satisfaction 
and  discharge  of  the  alleged  trespasses  and  all  damages  sus- 
tained by  the  plaintiff  from  all  the  said  defendants.  But 
before  the  trial  the  case  was  further  discontinued  by  the  plain- 
tiff as  to  three  other  of  the  defendants.  In  support  of  the  plea 
of  accord  and  satisfaction  the  remaining  defendants  offered  in 
eyidence  the  following  paper,  yis.:  — 

"  Received  of  John  Jarrell,  Jr.,  seventy-five  dollars,  it  being 
in  full  of  all  dues,  debts,  and  demands  up  to  this  day  and 
date. 

<*  March  22, 1866.  Hibam  Bloss." 

[U.  S.  Int.  Rev.  2  cts.  bank  check.] 

Also  the  writ  instituting  the  suit  and  the  declaration  in  the 
case. 

The  plaintiff  objected  to  this  evidence,  but  his  objection  was 
overruled.  He  then  offered  to  prove,  by  divers  witnesses,  that 
the  receipt  read  in  evidence  by  the  defendants  was  given 
to  settle  a  claim  against  the  said  Jarrell  for  a  horse,  and  not 
to  settle  the  cause  of  action  set  out  in  the  declaration;  but  the 
evidence  so  offered  was  excluded  by  the  court  at  the  instance 
of  the  defendants,  and  the  plaintiff  again  excepted. 

The  first  inquiry  is  as  to  the  effect  of  the  entries  by  which 
first  Jarrell,  and  then  three  other  of  the  defendants,  were  dis- 
missed from  the  action;  does  it  apply  only  to  those  named, 
or  does  it  extend  equally  to  all  the  defendants?  It  cannot  be 
claimed  that  these  dismissals,  which  were  equivalent  only  to 
judgments  of  noUe  pnmqui  at  the  common  law,  can  operate 
either  for  or  against  the  other  defendants.  No  such  effect 
would  be  produced  even  in  a  criminal  case. 

This  was  held  in  Rex  v.  SeryeatUy  12  Mod.  320,  and  is  now 
the  settled  law. 

In  the  case  of  Parker  v.  XasMH,  deeided  in  the  reign  of 
James  I.,  Hob.  70,  it  was  held  that  a  judgment  of  noL  pro$.  as 

▲M.  DBa  Vol.  0-« 
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to  one  or  more  joint  trespasBers  before  judgment  would  dis- 
charge the  action.  But  in  the  next  reign  that  case  was  over- 
ruled, and  the  more  rational  doctrine  held  that  a  discontinnanoe 
as  to  one  defendant  was  a  mere  agreement  to  relinquish  the 
action  as  to  him  only,  and  he  alone  could  take  advantage  of 
it,  the  plaintiff  being  still  at  liberty  to  proceed  against  the 
other  defendants:  Wctsh  v.  Bishop j  3  Croke,  243.  Since  then 
the  current  of  authority  has  been  uniform  on  the  point:  NoU 
V.  Ingham^  1  Wils.  90;  Dale  v.  Eyre^  1  Id.  306;  Cooper  v.  Tiffin, 
3  Term  Rep.  511.  The  cases  are  collected  and  approved  by 
Williams  in  his  work  to  Salmon  v.  Smithj  1  Saund.  202, 
note  2. 

They  establish  fully  the  rule  that  a  noUe  prosequi  dismissal 
or  discontinuance  as  to  one  defendant,  before  judgment,  does 
not  inure  to  the  benefit  of  the  others. 

The  principle  which  governs  all  these  decisions  implies  that 
the  party  injured  by  co-trespassers,  or  who  is  the  creditor  of 
co-debtors,  may  sue  either  one  of  the  individuals  against  whom 
the  action  may  be  brought;  he  is  not  bound  to  prosecute  all; 
and  although  a  plea  in  abatement  is  permitted  in  case  of  the 
non-joinder  of  debtors,  the  privilege  does  not  extend  to  tort- 
feasors; all  are  regarded  as  principals,  and  neither  the  omission 
to  sue  all,  nor  if  all  are  sued  the  dismissal  of  one  of  them  from 
the  suit,  can  be  pleaded  by  the  other  parties  in  bar. 

It  was  early  held  that  the  absolute  release  of  one  joint  tres- 
passer discharged  all  the  rest  who  participated  in  the  act,  and 
such  is  still  the  rule.  But  the  release  pleaded  as  a  discharge 
for  all,  that  has  been  given  to  one  only,  must  be  a  technical 
release,  under  seal,  expressly  stating  the  cause  of  action  to 
be  discharged  without  condition  or  exception:  Fritik  v.  Oreenj 
5  Barb.  455;  De  Zlug  v.  Bailey,  9  Wend.  336;  Rowly  v.  Stod- 
dardy  7  Johns.  207. 

So  strictly  are  these  technicalities  adhered  to  that  no  re- 
lease is  allowed  by  implication;  it  must  be  the  immediate 
result  of  the  terms  of  the  instrument  which  contains  the  stip- 
ulation; hence  it  is  that  a  covenant  not  to  sue  one  joint  debtor 
or  trespasser,  though  it  operates  between  the  immediate  pa^ 
ties,  does  not  extend  to  the  others. 

In  the  case  of  Lacy  v.  Kynaeton^  1  Ld.  Raym.  689,  reported 
also  in  12  Mod.  548,  it  was  held  that  a  covenant  not  to  sue 
was  personal  to  the  covenantee  only,  and  could  not  be  set  up 
against  the  other  joint  parties.  And  though  such  covenant 
might  operate  as  a  release  between  the  parties  to  it  to  avoM 
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circuity  of  action,  yet  it  could  extend  no  further:  FarrM  v. 
Faresty  2  Saund.  48^  note  1. 

Now,  it  is  clear  that  the  receipt  of  John  Jarrell,  Jr.,  admit- 
ted in  evidence  in  this  case,  was  not  a  technical  release.  It 
is  not  under  seal,  which  is  indispensable  to  constitute  a  re- 
lease. A  release  is  an  estoppel  to  the  party  making  it,  and 
imports  a  consideration  from  being  sealed. 

Estoppels  are  not  favored,  and  should  not  on  principle  be 
extended  beyond  the  natural  and  ordinary  import  of  the  terms 
used  in  the  instrument  to  express  the  meaning  and  intention 
of  the  parties. 

The  courts  in  the  examination  of  the  numerous  decided 
cases  have  been  required  to  give  a  construction  to  every  con- 
ceivable stipulation  inserted  in  the  agreements  which  have 
been  pleaded  as  releases  of  liability,  and  have  almost  invari- 
ably pursued  the  same  course  in  yielding  nothing  to  mere 
implication  wherever  words  of  release  are  found  in  the  in- 
strument. The  intention  of  the  parties  is  alone  regarded, 
holding  the  established  legal  maxim  that  where  a  particular 
purpose  is  to  be  accomplished,  and  the  language  which  ex- 
presses it  is  clear  and  certain,  no  general  words  used  in  the 
same  agreement  shall  extend  the  meaning  of  the  parties: 
Thorpe  v.  Thorpe^  1  Ld.  Raym.  235. 

Dallas,  C.  J.,  in  the  case  of  Solly  v.  Forbesy  2  Brod.  &  B.  46, 
having  examined  the  leading  cases,  observes,  as  courts  look  at 
the  intention  of  the  parties  in  modern  times  more  than  for- 
merly, rather  than  the  strict  letter,  not  suffering  the  latter  to 
defeat  the  former,  held  that  general  words  of  release  even 
could  not  be  operated  to  enlarge  a  previous  statement  which 
defined  the  particular  object  for  which  the  agreement  was 
made. 

The  same  principle  is  found  in  the  case  of  Turpenny  v. 
Young  J  5  Dowl.  &  R.  262,  and  is  referred  to  and  affirmed  in 
the  case  of  Thompson  v.  Lachy  3  Moore  &  S.  651.  See  also 
North  V.  Wakefieldy  13  Ad.  &  E.  540,  and  Jackson  v  Stack" 
house,  1  Cow.  123. 

It  is  very  manifest  that  the  defendants  well  understood  that 
the  receipt  in  question  could  not  be  pleaded  as  a  release,  and 
therefore  they  sought  to  make  it  avail  them  as  a  defense 
to  the  action,  and  so  pleaded  accord  and  satisfaction,  upon 
which  the  plaintiff  took  issue.  As  before  remarked,  this  plea 
avers  the  satisfaction  and  discharge  of  the  entire  cause  of  ac- 
tion, and  not  simply  a  satisfaction  and  discharge  of  the  said 
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Joha  JarrelV  Jr*?  with  whom  the  acooid  is  alleged  to  have 
been  made,  from  his  liability  for  his  participaiion  in  the  al- 
leged treepasBea. 

The  receipt^  however,  is  of  seventy*fiye  dollars  from  John 
Jarrell,  Jr.,  in  full  of  all  dues,  debts,  and  demands  to  date.  It 
does  not  state  in  terms  against  whom  the  dues,  debts,  and  de- 
mands are  which  are  thus  satisfied.  It  cannot  be  pretended 
to  mean  all  dnes^  debts,  and  demands  of  the  plaintiff  against 
everybody,  but  only  of  all  his  dues,  debts,  and  demands  against 
somebody.  The  natural  and  ordinary  import  of  the  language 
used,  and  the  nature  of  the  transactiorr  and  the  character  of 
the  instrument,  cleaily  indicate  the  intention  of  the  parties, 
and  show  that  the  broadest  interpretation  that  can  be  given 
to  it  is  satisfaction  and  discharge  of  all  dues,  debts,  and  de- 
mands against  the  said  John  Jarrell,  Jr.,  and  against  him 
only. 

Admitting,  then,  without  now  deciding  the  point  claimed 
for  the  defendants,  that  the  terms  ^*  all  dues,  debts,  and  de- 
mands "  are  broad  enough  to  cover,  not  only  the  individual 
liabilities  of  the  said  Jarrell,  but  also  his  joint  liability  with 
the  other  defendants  for  the  alleged  trespasses,  yet  the  said 
receipt  furnishes  no  evidence  of  any  satisfaction  and  discharge 
of  the  other  parties  defendant,  nor  any  intention  to  do  so,  but, 
on  the  contrary,  that  it  was  the  intention  not  to  do  sa  And 
this  is  corroborated  by  the  dismission  of  the  suit  against  the 
said  Jarrell,  and  the  prosecution  of  it  against  the  other  de- 
fendants. 

Now,  it  is  well  settled  by  the  authorities,  and  upon  sound 
principles,  that  a  release  not  under  seal  of  one  joint  trespasser, 
or  a  satisfaction  and  discharge  of  the  liability  against  him, 
which  shows  on  its  face  that  it  was  not  the  intention  to 
satisfy  and  discharge  the  liability  of  the  other  joint  tres- 
passers, will  not  and  cannot  be  allofi^d  to  work  a  discharge 
of  the  action.  In  other  words,  that  a  contract  or  agreement, 
not  unlawful  in  itself^  and  plain  and  express  in  its  terms,  shall 
not  be  construed  nor  made  to  defeat  the  object  and  intention 
of  the  parties,  and  much  less  to  work  a  result  they  sought  to 
avoid. 

In  the  case  of  Jackson  v.  SUtckhouse^  1  Cow^  123  [8  Am. 
Dec.  514],  it  was  held  that  a  release  which  acknowledged  the 
receipt  of  one  dollar  in  full  of  a  certain  judgment  (describing 
it),  and  also  iu  full  of  all  debts,  demands,  judgments,  eze- 
cutionAi  and   accounts   whatsoever,  was  restrained    by  the 
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particular  words,  to  the  judgment  only,  and  did  not  operate 
upon  a  mortgage  between  tbe  parlaes. 

So  in  tbe  case  of  MeAUister'v.  Spraguey  34  Me.  297,  where 
a  receipt  had  been  given  by  a  creditor  to  one  of  hie  joint 
debtors,  which  recited  that  the  debtor  had  paid  a  certain  sum 
in  full  of  his  half  of  the  debt  due  jointly  by  him  and  another, 
and  which  was  to  be  his  dischaige  in  fiiU  fer  the  debt  and 
costs  in  full,  was  no  discharge  of  the  co-debtor,  it  was  held 
that  such  receipt  and  discbarge  constxtuted  no  defense  to 
either  in  the  action  against  both. 

And  in  Driniwaier  ▼.  Jordonj  46  Me.  4S2,  tbe  same  doctrine 
is  affirmed,  and  the  reason  assigned  '^because  it  cannot  be 
inferred  from  such  a  coyenant  that  it  was  the  intention  of  tbe 
parties  to  dischai^  the  debt." 

In  Durell  v.  Wendell^  8  N.  H.  369,  it  is  said  ''  a  release  is 
an  absolute  extinguishment  of  the  debt,  while  a  covenant  not 
to  sue  is  not  such  an  extinguishment,  and  is  never  a  technical 
release,  and  will  never  foe  construed  as  a  release,  unless  it 
gives  the  covenantee  a  right  of  action,  which  will  precisely 
countervail  that  to  which  he  is  liable,  and  unless  also  it  was 
the  intention  of  tbe  parties  that  the  last  instrument  should 
defeat  the  first.  Courts  in  this  way  overlook  the  precise 
character  of  the  instrument,  in  order  most  readily  to  secure 
the  design  of  the  parties."  Same  doctrine  and  language  by 
Marshall,  C.  J.,  in  Qamett  v.  Mncon^  2  Brock.  185;  S.  C, 
6  Call,  808.    See  also  Lovejoy  v.  Murray y  3  Wall.  1. 

In  Prink  v.  Ghreen,  5  Barb.  455,  a  writing  in  these  words: 
*'  I  hereby  exonerate  Alonzo  Hyde  from  three  fifty-dollar  notes 
which  I  hold  against  him  and  D.  A.  Green.  (Signed)  A.  P. 
Frink," — was  held  not  to  be  a  release,  but  only  a  covenant  not 
to  sue,  the  consideration  of  which  might  be  inquired  into  by 
oral  evidence,  and  that  it  could  not  be  made  a  defense  to 
Oreen,  nor  evidence  to  sustain  such  defense,  though  the  con- 
sideration be  proven. 

These  authorities,  and  others  too  numerous  to  mention  and 
explain  here,  do  show  that  the  receipt  of  John  Jarrell,  Jr.,  can 
be  regarded  only  as  an  agreement  not  to  sue  said  Jarrell,  and 
as  an  acknowledgment  of  the  receipt  of  seventy-five  doUark. 
It  was  competent  to  prove  by  oral  evidence  what  was  the  con- 
sideration of  the  agreement:  Knox  v.  Barbee^  3  Bibb,  526; 
Horton^s  Appeal^  38  Pa.  St.  294;  Chandler  v.  Schoonover^  14 
Ind.  324. 

As  the  cause  of  action  is  against  all  the  joint  trespassers, 
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the  plaintiff  may  sue  all  or  either  of  them  at  his  election; 
and  he  is  entitled  to  full  satisfaction,  but  he  is  entitled  to  bnt 
one  satisfaction.  So  where  there  are  different  findings  in  the 
same  verdict  when  all  the  trespassers  are  saed,  the  successful 
party  must  choose  de  melioribua  damnis;  he  cannot  claim  to 
oollect  all. 

It  follows,  then,  if  the  damages  are  satisfied  in  part  by  pay- 
ment or  compromise  with  some  of  the  defendants,  the  plaintiff 
may  still  proceed  against  those  who  remain  in  the  record.  And 
in  such  case  it  was  but  right  and  proper  that  the  jury  should 
deduct  in  their  finding  whatever  sum  the  plaintiff  had  already 
received  on  account  of  the  alleged  trespasses  from  any  of  the 
joint  parties  who  were  afterwards  dismissed.  This  would  be 
the  just  application  of  the  rule  that  there  cannot  be  a  double 
remuneration  for  the  same  wrong. 

This  is  very  distinctly  stated  by  Judge  TJpham  in  Snow  v. 
Chandler,  10  N.  H.  95  [34  Am.  Dec.  140].  "  It  is,"  he  says, 
"that  the  sum  paid  was  not  received  in  satisfaction  of  the 
damages,  but  only  in  part  satisfaction,  and  the  fact  that  it 
was  coupled  with  an  engagement  not  to  sue  does  not  alter  the 
case.  But  to  the  extent  of  the  amount  paid,  the  defendant 
may  avail  himself  of  the  arrangement."  See  also  MerehanUf 
Bank  V.  Curtis,  37  Barb.  320. 

But  the  case  of  Ruble  v.  TSArner,  2  Hen.  &  M.  38,  has  been 
cited  and  relied  on  to  show  the  contrary  doctrine  to  that  of 
the  cases  above  referred  to;  and  I  am  free  to  confess  that  it 
«eems  not  only  irreconcilable  with  the  current  of  authorities, 
but  untenable  on  principle.  It  seems  also  in  conflict  with  the 
principle  of  Herrington  v.  HurkinSj  1  Rob.  (Va.)  591.  The  case 
of  Ruble  V.  Turnery  supra,  was  decided  in  1808,  and  the  case  of 
Oamett  v.  Macon,  supra,  in  1825.  The  same  point  was  involved 
in  both  cases,  viz.,  whether  the  release  of  one  of  several  joint 
parties  discharged  the  rest  from  liability,  and  argued  by  the 
same  learned  counsel,  viz.,  Messrs.  Hay  and  Call;  and  yet 
there  is  not  the  slightest  allusion  that  I  have  been  able  to  dis- 
cover in  the  latter  case  to  the  former,  nor  even  by  Marshall, 
G.  J.,  who  reviewed  the  authorities  and  considered  the  sub- 
ject with  his  acknowledged  ability  and  learning.  It  can 
hardly  be  supposed  the  case  was  overlooked.  Nor  have  I 
found  it  relied  on,  or  approved,  or  even  noticed,  in  any  of  the 
numerous  cases  decided  by  the  courts  of  other  states  on  the 
same  subject.  I  feel  constrained,  therefore,  to  hold  that  it 
does  not  propound  the  law  as  applicable  to  this  case. 
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Applying,  then,  the  principles  deduced  from  the  authorities 
reviewed,  I  think  there  was  no  error  in  permitting  said  receipt 
to  go  to  the  jury,  because  it  was  legitimate  to  prove  how  much 
the  plaintiff  had  received  on  account  of  the  participation  of 
the  said  Jarrell  in  the  alleged  trespasses,  if  the  evidence 
should  show  him  to  have  been  a  co-trespasser,  so  that  it  might 
be  applied  by  the  jury  to  diminish  their  verdict  by  that 
amount  against  the  rest  of  the  defendants  on  the  record. 

There  was  no  error  in  permitting  the  writ  to  go  in  evidence, 
for  it  was  the  proper  evidence  to  show  the  existence  and  date 
of  the  suit,  and  who  were  the  original  parties. 

There  was  no  error  in  permitting  the  declaration  to  go  in 
evidence  with  th^  orders  of  dismission,  for  they  were  parts  of 
the  records  of  the  case.  But  as  the  plea  of  not  guilty  put  in 
issue  the  allegations  of  the  declaration,  and  thus  threw  on 
the  plaintiff  the  burden  of  proving  them,  they  could  no^  oe 
used  by  the  defendants  as  evidence  to  prove  and  sustain  their 
plea  of  accord  and  satisfaction.  As  to  that  plea  and  all  facts 
necessary  to  sustain  it,  the  onus  probandi  was  upon  them,  and 
they  could  not  resort  to  the  plaintiff's  allegations  in  his  decla- 
ration to  aid  them  in  it  after  having  denied  the  same  by  their 
plea  of  the  general  issue.  Consequently,  the  allegation  in  the 
plea  of  accord  and  satisfaction  that  John  Jarrell,  Jr.,  was  one 
of  the  joint  trespassers,  which  was  denied  by  the  general  repli- 
cation, could  not  be  proved  by  the  allegations  in  the  declara- 
tion that  he  was  such  joint  trespasser  with  them,  but  which 
was  denied  by  the  plea  of  not  guilty,  and  the  court  should  so 
have  instructed  the  jury  if  required;  but  as  the  plaintiff  asked 
no  such  instruction,  and  had  chosen  to  rely  upon  his  general 
objection  to  the  evidence  offered,  which  was  unexceptionable, 
as  above  indicated,  I  think  there  was  no  error  in  that  particu- 
lar of  which  the  plaintiff  can  complain.  But  inasmuch  as 
there  was  no  other  evidence  in  the  cause  showing  the  said 
John  Jarrell,  Jr.,  to  have  been  a  joint  trespasser  with  the  other 
defendants,  an  indispensable  fact  to  sustain  the  plea  of  accord 
and  satisfaction  alleged  to  have  been  made  with  him  as  one  of 
the  joint  trespassers,  which  was  not  proved,  and  the  verdict 
on  that  point  without  evidence  to  warrant  it,  while  the  evi- 
dence on  the  general  issue  showed  the  defendants  guilty.  On 
that  ground,  therefore,  if  there  had  been  no  other,  verdict 
should  have  been  set  aside. 

The  court  erred  in  refusing  to  give  the  second,  third,  and 
fourth  instructions  asked  by  the  plaintiff,  and  also  further 
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erred  in  giving  the  fonrtb^  fifth,  and  aizth  instinctions  asked 
by  the  defendants.  The  court  farther  erred  in  refasing  to  set 
aeide  the  verdidt,  becanse  it  was  contrary  to  the  evidence,  and 
becanse  of  misdirection  by  the  court. 

The  exception  to  the  bill  of  exceptions  as  being  too  general 
and  as  obnoxious  to  the  admonition  given  in  the  case  of  Hood 
V.  McLxweUy  1  W.  Va.  219,  though  the  bill  be  inartificially 
drawn  in  some  respects,  I  think  the  exceptions  are  sufficiently 
certain  and  specific  to  present  the  action  of  the  court  below  in 
every  substantial  particular,  and  so  as  to  enable  this  court  to 
review  its  action  intelligibly. 

It  is  also  objected  that  the  concluding  statement  in  the  bill, 
that  "the  foregoing  was  all  the  evidence  material  in  the  cause," 
is  too  vague  and  uncertain,  because  it  was  said  that  the  opinion 
of  the  court  below  ought  not  to  determine  what  is  material  and 
what  is  not.  But  I  think  this  substantially  like  certifying  the 
facts  proved  instead  of  the  evidence;  and  no  material  fact  can 
be  supposed  to  have  been  omitted  from  a  bill  so  certified  by 
the  court,  and  with  the  presence  and  aid  of  the  counsel  on 
both  sides. 

I  am  of  opinion,  therefore,  to  reverse  the  judgment  with 
costs  and  damages  to  the  plaintiff"  in  error,  set  aside  the  ver- 
dict, and  remand  the  cause  to  the  circuit  court  of  Wayne 
County  for  further  proceedings  to  be  had  therein,  in  eoofiirmity 
with  the  principles  above  indicated. 

The  other  judges  concurred. 

Judgment  reversed. 

Amr  PkBsov  Paismr  at  OemuaBioar  ov  Timpas^  Who  nr  Axr  Wat 
OB  BT  Ant  Mxaks  CouKTXirAKCis  or  appronrei  the  8Miie»  b  in  law  deemed 
to  be  an  aider  and  abettor,  and  liable  as  a  prineipel:  McManmm  ▼.  Zee,  97 
Am.  Deo.  386,  and  note  389. 

LiABHJTT  07  Oo-TBUPAflSESS:  See  XMtwood  ▼•  MUkr,  7S  Am.  Dee.  ]34» 
and  eactended  note  on  tiibjeet  137-149. 

THBFKENOn»AL  OABB  01  csmo)  as  manitaiBxng  the  pHneiple  in  inbetuioe,  that 
a  judgment  against  one  Joint  trospaseor  is  no  bar  to  a  suit  egainBt  another 
for  the  same  trespass,  and  that  nothing  short  of  foil  satisfartion,  or  that 
which  the  law  most  consider  as  such,  can  make  such  judgment  a  bar,  in 
Oriffie  y,  McCkmg,  6  W.  Va.  134;  and  is  eited  to  the  point  that  in  the  a]>- 
sence  of  any  technical  releaee  or  disdharge,  under  seal,  of  one  joint  trespaaeer, 
the  receipt  of  money  from  one,  with  an  agreement  not  to  proaecnte  him 
when  sndi  money  is  received  only  as  a  part  satisfaction,  discharges  the  others 
iHdyproUuUo,  mEliiav.  AMn,60Wis.  168. 
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Bakd  v.  Halb. 

\9  WSST  yXBOIMlA,  49ft.] 

Plba  or  Patmikt  ih  Acnov  om  Bill  ov  EzoHAVOa  OmnanEs  the  csiim 
of  Mtioa  M  iet  forth  in  the  doeUuratioci,  and  it  it  error  to  permit  eyi- 
denoe  to  be  heerd  or  to  rei|mre  the  plaintiff  to  aaewer  interrogatoriee 
tending  to  ritow  that  the  bill  wae  not  made  by  the  defendant  in  his  in- 
dividual capacity,  bnt  as  president  of  a  corporation. 

Dbawkb  ov  Bill  ov  £zohanoi»  SiasiD  "Cbas.  T,  Haub,  Tslx^,"  n 
Inpividuallt  Liablb  thxbbov.  The  addition  of  the  trord  ''FresH;*' 
to  his  signatnre  does  not  shift  the  responsibility  from  him  to  a  oompsay 
of  which  he  *was  president,  so  fsr  as  tiie  holder  is  oonoemed. 

Action  of  debt  on  a  bill  of  exchange.  The  bill  was  drawn 
at  sixty  days  after  date,  payable  to  the  order  of  the  plaintiffs, 
and  signed  ''  Chas.  F.  Hale,  Pres't."  It  was  duly  protested 
for  want  of  payment.  Other  material  facts  appear  in  the 
opinion.  Judgment  was  rendered  for  the  defendant  in  the 
eoart  below,  to  which  judgment  the  plaintiffs  obtained  a  writ 
of  error  and  mpersedeaa. 

B.  H.  Smithy  for  the  plaintiffs  in  error. 

Lanib  and  PauUj  for  the  defendants  in  error. 

By  Court,  Bbown,  President.  This  was  an  action  of  debt 
on  a  bill  of  exchange,  and  the  only  plea  in  the  cause  was  a 
plea  of  payment. 

And  the  first  question  to  be  determined  is,  whether  in  such 
ease  the  plea  confesses  the  cause  of  action  as  set  forth  in  the 
declaration,  or  in  other  words,  admits  the  bill  of  exchange  as 
described. 

It  is  contended  for  the  defendant  that  it  does  not,  and  that 
the  plaintiff  is  bound  notwithstanding  to  prove  his  case  by 
the  production  of  the  bill  of  exchange  corresponding  with 
that  described  in  his  declaration.  It  is  well  settled  that  if 
the  defendant  had  pleaded  payment  and  nil  debetj  or  any  plea 
that  could  raise  the  general  issue,  the  plaintiff  would  have 
been  put  upon  the  proof  of  his  case. 

It  is  equally  true  that  under  the  statute  where  judgment 
has  been  entered  and  confirmed  by  default,  and  not  set  aside 
before  the  fifteenth  day  of  the  next  succeeding  term  of  the 
court,  that  it  is  neoessary  to  produce  the  bond  or  note  to  the 
clerk  to  enable  and  to  guide  him  in  issuing  the  execution  on 
the  judgment,  and  give  such  credits  as  may  be  indorsed 
thereon. 

The  case  of  Moore  v.  FeMoiek^  Gilmeri  214,  relied  on  by  the 
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defendant,  will  be  found  to  turn  upon  the  fact  that  it  waa  an 
action  on  a  penal  bond,  with  condition  to  be  discharf^  by 
the  payment  of  a  different  Bum,  etc. 

In  such  a  case,  the  declaration  need  only  state  the  penal 
sum,  and  not  notice  the  condition,  and  if  the  defendant  fail  to 
crave  oyer  of  the  bond  and  condition,  or  otherwise  plead  the 
condition,  the  real  matter  of  litigation  would  not  come  to  the 
notice  of  the  court,  unless  the  bond  declared  on,  of  which 
profert  had  been  made,  were  produced. 

There  would  seem,  therefore,  more  reason  for  the  production 
of  the  bond  in  such  a  case  than  in  the  case  of  a  simple  note 
or  writing  obligatory  of  bill  or  exchange  for  a  sum  certain 
with  no  such  collateral  condition. 

And  the  court  in  that  case  assigns,  as  the  reason  why  a 
bond  of  which  profert  has  been  made  should  be  product, 
that  "  in  all  actions  of  debt  upon  bonds  for  the  payment  of 
money,  judgment  is  to  be  rendered  for  the  penalty  to  be  dis- 
charged by  the  payment  of  the  principal  money  and  the 
interest  due  thereon,  which  cannot  be  ascertained  but  by  in- 
specting the  same  to  see  the  amount  and  dates  of  the  credits 
indorsed  thereon."  That  this  decision  was  made  under  the 
influence  and  in  effectuation  of  the  statute  is  manifest  from 
the  words  of  Judge  Coalter  in  the  case.  ^'  He  [the  defendant] 
had  a  right  to  see  the  bond,  and  take  advantage  of  the  condi- 
tion. If  he  had  pleaded  regularly,  it  would  have  been  after 
taking  oyer  of  the  bond  and  condition,  which  would  in  that 
case  have  made  them  part  of  the  declaration,  and  then  he 
could  have  pleaded  non  est  factum,  or  have  demurred  for  the 
variance;  but  if  he  had,  after  oyer,  pleaded  payment,  could 
he  then  take  advantage  of  the  variance?  I  incline  to  think 
not.  Before  the  statute,  the  defendant,  to  avail  himself  of 
the  condition,  must  have  taken  oyer  and  pleaded  payment  be- 
fore the  day.  Since  the  act,  he  may  plead  payment  before 
suit  brought;  but  I  do  not  understand  that  this  act  changes 
the  form  of  pleading. 

''The  plea  of  payment  is  an  affirmative  plea,  and  the  de- 
fendant takes  the  onvs  probandi  on  himself,  and  has  the  right 
to  introduce  his  evidence,  and  to  open  and  conclude  the  argu- 
ment. If  the  plaintiff  was  bound  to  produce  his  evidence  first, 
then  he  would  have  the  onus  probandi  on  him,  and  could  open 
and  conclude.  The  plea  is  not  to  the  bond;  it  is  that  he  has 
paid  the  debt  in  the  declaration  mentioned;  had  he  craved 
oyer,  and  pleaded  non  est  factum,  the  onus  probandi  would  be 
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on  the  plaintiff.  Eyery  plea  in  bar  must  go  to  the  whole 
action, — must  either  deny  that  the  cause  of  action  ever  ex- 
isted as  non  est  factum  to  a  bond,  or  must  confess  the  original 
cause  of  action,  and*  avoid  it  by  matter  since  as  payment;  a 
plea  by  a  party  in  court  confessing  and  avoiding  cannot  have 
a  less  effect  as  to  the  admission  of  the  debt  originally  than  a 
judgment  by  default. 

''In  slander,  if  justification  be  pleaded,  and  the  defendant 
fails  in  his  proof,  speaking  the  words  need  not  be  proved  to 
entitle  the  plaintiff  to  full  damages.  So  if  payment  is  pleaded 
to  a  bond  with  the  condition  to  pay  a  less  sum,  if  the  defend- 
ant does  not  crave  oyer  of  the  condition  he  cannot  avail  him- 
self of  it  on  the  trial,  except  by  virtue  of  the  statute,  in  which 
case  the  court  is  ex  officio^  if  required,  to  enter  judgment  ac- 
cording to  the  condition." 

Judge  Tucker,  in  a  note  on  the  case  of  Moore  v.  Fenwieky  «*- 
pra,  says  the  "  plea  of  payment  in  England  admits  the  bond, 
and  it  need  not  be  produced  in  evidence;  but  in  Virginia  it  is 
said  where  profert  is  made  the  defendant  has  a  right  to  have 
the  bond  produced,  and  if  when  it  is  produced  there  is  a 
variance,  it  is  fatal.  Yet  though  there  be  profert,  it  has  been 
decided  that  on  the  plea  of  payment  a  copy  niay  be  given  in 
evidence  if  the  original  be  proved  to  be  lost." 

This  ruling,  in  an  action  upon  a  penal  bond,  with  collateral 
condition,  of  which  profert  has  been  made  under  the  influence 
of  the  statute  which  authorized  the  court  ex  officio,  if  required, 
to  enter  judgment  for  the  condition,  should  not  be  extended 
further  than  the  class  of  cases  which  required  it. 

It  ought  not  to  be,  as  it  surely  was  never  intended,  to  sub- 
vert the  well-settled  rules  of  pleading  and  evidence  in  all  other 
classes  of  cases  not  required  by  the  rule,  nor  within  the  in- 
fluence of  the  principle  or  the  statute  affecting  that  case. 

The  very  object  of  pleading  is  to  produce  an  issue  or  an 
agreed  state  of  facts.  If  the  pleadings  result  in  an  issue,  the 
parties  proceed  to  settle  that  issue  by  proofs;  but  if  the  plead- 
ings result  in  an  admitted  or  agreed  state  of  facts,  there  could 
be  no  need  of  proofs,  for  the  end  is  attained,  and  there  is  noth- 
ing further  to  be  done  but  to  pronounce  the  judgment  of  the 
law  upon  the  facts  confessed. 

The  plea  of  payment  admits  the  debt.  "  It  is  not  to  the 
bond,"  as  Judge  Coalter  said  in  the  case  of  Moore  v.  Fenmck, 
9upra,  and  '*it  admits  the  bond,"  as  Judge  Tucker  says  is 
the  rule  in  England;  and  I  have  no  hesitation  in  saying  it  is 
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eqnally  the  rule  in  Weet  VirgiDia,  and  wherever  else  the  oom- 
mon-Iaw  rale  prevails,  and  this  view  of  the  caae  is  fully  ei»- 
tained  by  the  case  of  Hiibbard  v.  BUm,  4  Call,  224. 

I  think,  therefore,  that  the  circuit  court  erred  in  requiring 
the  plaintiffs  to  answer  the  interrogatories  which  were  im- 
material to  the  issue,  if  the  plea  of  payment  be  held  the  only 
plea  in  the  cause,  which  was,  whether  or  not  the  ddendant 
had  paid  the  debt  in  the  declaration  mentioned.  For  the 
same  reason  the  court  erred  in  overruling  the  plaintiff's  ob- 
jection to  the  admission  as  evidence  of  the  said  interrogatories 
and  the  answer  thereto,  and  all  the  other  evidence  offered  to 
show  that  the  debt  was  not  and  never  had  been  the  debt  of 
the  defendant,  but  was  a  debt  of  the  Forest  Hill  Mining  and 
Manufacturing  Company, — in  fine,  all  the  evidence  offered 
and  tending  to  disprove  that  the  cause  of  action  ever  existed 
which  the  plea  had  confessed. 

And  for  the  same  reason  the  court  erred  in  overruling  the 
plaintiff's  motion  for  a  new  trial. 

But  the  important  question  still  remains,  and  that  is,  whether 
upon  the  facts  of  this  case,  as  shown  by  the  record,  if  the  de- 
fendant had  pleaded  the  general  issue  in  addition  to  the  plea 
of  payment,  and  thereby  put  the  plaintiffs  to  the  proof  of  their 
case,  the  finding  and  judgment  for  the  defendant  were  or  were 
not  sustained  by  the  evidence. 

And  this  becomes  the  more  important,  as  it  was  claimed  in 
the  argument  that  in  fact  the  plea  of  tdl  debet  was  pleaded, 
and  the  case  tried  upon  that  plea  and  the  plea  of  payment, 
but  that  by  some  inadvertence  the  clerk  omitted  to  enter  the 
plea  upon  the  record. 

This  view  is  strongly  corroborated  by  the  reoord,  which 
states  that  the  ^'  parties  again  came,  by  their  attorneys,  and 
thereupon  the  demurrer  of  the  defendant  to  the  plaintiff's 
declaration  being  argued  and  considered  was  overruled.  And 
neither  party  desiring  that  a  jury  should  be  impaneled  to  try 
the  issues  in  this  cause,  the  court,  in  lieu  of  a  jury,  proceeded 
to  try  the  same,  and  having  heard  the  evidence  was  of  the 
opinion  that  the  plaintiffs  were  not  entitled  to  recover  of  the 
defendant  in  this  action." 

It  is  unquestionable,  then,  that  there  was  some  other  plea 
in  the  case  than  the  plea  of  payment,  upon  which  issue  was 
joined,  and  upon  which,  as  well  as  upon  the  plea  of  payment* 
the  trial  was  had.  But  what  that  plea  was  is  not  stated, 
though  the  oiroomstances  lead  to  the  supposition  that  it  waa 
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the  general  issue.  If,  therefore,  the  evidence  in  the  cause 
should  be  held  not  only  applioable  but  sufficient  to  sustain 
that  issue,  since  the  appellate  court  can  only  determine  what 
appears  upon  the  record,  it  might  become  necessary  to  reverse 
the  judgment  and  remand  the  cause,  with  the  leave  to  the 
defendant  to  replead. 

Considering,  then,  the  case  on  its  merits,  which  is  the  real 
question  in  the  cause,  it  becomes  important  to  determine 
whether  the  evidence  sustains  the  findings  and  judgment  on 
the  general  issue.  In  other  words,  whether  the  bill  of  ex- 
change sued  on  was  the  personal  and  individual  contract  of 
the  defendant.  Hale,  or  whether  it  was  not.  The  learned  coun- 
sel for  the  defendant  has  argued  with  force  and  ingenuity  to 
show  that  upon  the  case  made,  the  Forest  Hill  Mining  and 
Manufacturing  Company  was  liable.  However  that  may  be, 
it  is  not  necessary  to  the  determination  of  this  case,  nor  is  it 
the  inquiry  we  are  called  on  to  investigate.  The  true  question 
is,  whether  or  not  the  defendant  is  liable.  And  after  a  careful 
consideration  of  the  subject,  and  a  review  of  the  authorities 
cited  in  the  argument,  I  am  led  to  the  conclusion,  without 
hesitation  or  doubt,  that  the  defendant  was  liable  personally 
on  the  bill  of  exchange,  which,  as  between  him  and  the  holder, 
is  his  own  individual  contract  and  undertaking;  in  other 
words,  it  purports  on  its  face  to  be  the  order  of  the  defendant, 
and  the  addition  of  the  word  "Pres't"  to  his  signature  does 
not  shift  the  responsibilities  from  him  to  the  company  of 
which  he  was  the  president,  so  far  as  the  plaintiffs  are  con- 
cerned. 

I  think,  therefore,  that  the  judgment  should  be  reversed, 
with  costs  to  the  plaintiff  in  error,  the  verdict  or  finding  set 
aside,  and  the  cause  remanded  to  the  circuit  court  of  Kan- 
awha, to  be  there  proceeded  in,  and  a  new  trial  granted  the 
plaintiff,  upon  payment  of  the  costs  occasioned  thereby.  And 
upon  said  new  trial  to  be  had,  the  said  circuit  court  is  to  con- 
form to  the  i»inciple8  above  indicated. 

The  remaining  members  of  the  court  concurred. 

Judgment  reversed. 

Partt  Siaimo  PsoiosaoRT  Kors  wttb  Assinov  07  Wens  ''Teum* 
TO  HIS  Naxb  n  "FtaaovALLY  Liaslb:  Ootmer  r.  Cktrk,  73  Am.  Dee.  929,  mad 
eoUeeted  a  note  690.    Compare  Ptam  ▼.  Pmm,  9&  Id.  22S. 
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ChAPLINB   V.    CONANT. 

[t  Wen  YXBOIKIA,  607. J 

Mkks  Patkent,  OB  Promisk  to  Pat,  oot  ov  Psoma  ov  Busmn  Ev- 
TEBPRisi  a  mm  of  money  aa  a  speeifio  proportiaii  of  the  profits  does  not 
necessarily  constitote  the  payee  a  partner,  and  giTes  him  no  interest  in 
the  profits  or  right  thereto^  hot  only  a  personal  daim  for  soch  share 
thereof  after  they  are  ascertained  and  may  be  divided. 

OifB  Who  has  kot  been  Held  out  as  Pabtnbb  cannot  be  Chabqeablb 
as  snch,  unless  he  has  some  ownership  in  or  control  over  the  profits  as 
they  accrue,  and  are  not  ascertained  or  divided  into  portions  or  divi- 
dends. 

Agreement  in  Pabticulab  Case  Oonstruxd,  and  held  not  to  oonstitnte  a 
partnership. 

Action  of  debt  on  two  bills  of  exchange,  the  defendants  be- 
ing sued  as  partners.  The  opinion  states  the  material  facts. 
Verdict  and  judgment  for  the  defendants. 

Oeorge  B,  CaldweU,  for  the  plaintififs  in  error. 
James  S,  Wheats  for  the  defendants  in  error. 

By  Court,  Brown,  President.  This  is  an  action  of  debt 
against  Conant  and  Wheat  on  two  bills  of  exchange,  drawn 
by  the  plaintiffs  and  accepted  by  Edwards  and  Conant 
Conant  and  Wheat  are  sued  as  partners,  under  the  style  of 
Conant  and  Wheat. 

The  defendants  pleaded  non  assumpdtf  upon  which  plea  there 
was  issue,  and  the  defendant  Wheat  also  filed  with  his  plea  an 
afiQdavit  denying  the  alleged  partnership,  thus  putting  the 
plaintiffs  on  the  proof  of  the  partnership  as  alleged. 

Wheat  was  examined  as  a  witness  for  the  plaintiffs  on  the 
trial,  and  testified  that  he  had  never  taken  any  share  in  the 
conduct  or  control  of  the  business  of  the  firm  of  Edwards  and 
Conant;  that  he  had  never  at  any  time  been  a  partner  with 
Henry  Conant  or  with  any  one  else  in  the  firm  of  Edwards  and 
Conant,  and  that  he  was  not  now  a  partner  in  said  firm.  At 
the  plaintiff's  request,  said  James  S.  Wheat  produced  an  arti- 
cle of  agreement,  which  was  put  in  evidence  by  the  plaintiffs, 
in  the  following  words  and  figures,  to  wit:  — 

''  Mem.  of  an  agreement  made  and  entered  into  this  seventh 
day  of  December,  in  the  year  1865,  by  and  between  Henry 
Conant,  Michael  Edwards,  Jr.,  and  James  S.  Wheat,  trustee 
for  Mrs.  Mary  Edwards,  the  wife  of  said  Michael  Edwards, 
Jr.,  all  of  the  city  of  Wheeling,  and  state  of  West  Virginia. 

^^  Whereas,  the  said  Henry  Conant  and  James  8.  Wheat,  as 
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such  trustee^  on  the  twenty-eighth  day  of  March,  1865,  at  a 
public  auction  held  at  the  front  door  of  the  court-house  for 
Ohio  County,  by  Daniel  Lamb  and  8.  Brady,  commisBioners, 
purchased  the  lots  Nos.  3  and  7,  in  square  No.  1,  in  the  city 
cf  Wheeling,  and  parts  of  lots  No.  7  and  8  in  the  same  square, 
whereon  is  erected  the  hotel  known  as  the  Sprigg  House,  of 
which  they  are  the  owners  as  tenants  in  common,  and  not  as 
joint  tenants,  and  have  in  like  manner  purchased  the  unex- 
pired term  of  a  lease  on  said  premises  held  by  Thomas  Brues, 
together  with  a  portion  of  the  furniture  in  said  house  hereto- 
fore owned  by  said  Brues;  and  have  further  agreed  to  pur- 
chase, in  like  manner,  the  furniture  and  other  things  necessary 
for  the  said  hotel,  and  to  repair,  refit,  and  equip  the  said  hotel 
iu  a  luitable  and  proper  manner  at  the  joint  and  equal  ex- 
pense, costs,  and  charges  of  the  said  Henry  Conant  and  James 
S.  Wheat,  as  such  trustee. 

'^  Now,  it  is  agreed  between  Henry  Conant  and  Michael  Ed- 
wards to  form  a  copartnership  for  the  purpose  of  keeping  the 
said  hotel,  upon  the  following  terms,  that  is  to  say: — 

'^  1.  The  said  business  shall  bo  conducted  under  the  firm 
name  and  style  of  Edwards  and  Conant. 

''  2.  Each  of  said  partners  shall  devote  his  whole  time,  with 
his  utmost  skill,  to  the  business  of  the  firm,  excepting  that 
Henry  Conant  may,  from  time  to  time,  pursue  his  business  on 
the  river  as  a  pilot,  with  the  consent  of  his  copartner. 

''  3.  Neither  partner  shall  sign  the  name  of  the  firm  to  any 
note,  bill,  or  other  writing,  excepting  in  the  regular  and  ordi- 
nary course  of  the  business  of  the  said  firm. 

''  4.  The  losses  of  the  said  business  shall  be  paid  equally  by 
the  said  Henry  Conant  and  the  said  James  S.  Wheat,  as  such 
trustee,  and  during  the  continuance  of  the  said  business,  and 
until  the  whole  of  the  debts  and  liabilities  therein  contracted 
and  incurred  shall  have  been  fully  paid  off  and  discharged, 
the  said  real  estate,  with  its  buildings  and  appurtenances, 
shall  be  taken  and  held,  together  with  the  furniture  and  fit- 
tings in  said  hotel,  as  liable  for  the  payment  and  satisfaction 
thereof  The  profits  of  said  business,  being  the  balance  of  the 
gross  receipts  after  the  payment  of  all  expenses,  including 
taxes,  repairs,  and  premiums  for  insurance  upon  the  said 
real  estate,  and  all  other  proper  and  legitimate  charges,  shall 
be  divided  equally  between  the  said  Henry  Conant  and  the 
said  James  S.  Wheat,  as  such  trustee. 

'^  6.  The  said  Michael  Edwards,  Jr.,  shall  not  be  held  liable 
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as  a  partner  by  either  the  said  Gonant  or  the  said  Wheats  aa 
BQch  troBteei  for  the  payment  of  any  lose  whatever,  nor  shall 
the  said  Edwards  be  entitled  to  any  share  or  portion  of  the 
profits  of  tho  said  bnainessy  either  direotly  or  indirectly. 

''  6.  Proper  books  of  aocoant  shall  be  kept,  in  which  shall 
be  fairly  and  correctly  entered  all  the  transactions  of  said 
business  at  all  times,  showing  the  true  state  and  oondition 
thereof.  The  said  books  shall  be  at  all  times  open  to  the  in- 
spection of  the  said  James  8.  Wheat,  as  such  trustee;  and  the 
said  Henry  Gonant  shall,  from  time  to  time,  pay  to  the  said 
James  8.  Wheat  the  one  moiety  of  the  net  profits  of  the  said 
business,  to  be  by  him  received  and  held  as  trastee  for  the 
sole  and  separate  uae  of  Mrs.  Mary  Edwards,  the  wife  of 
Michael  Edwards,  Jr.,  fireed  and  discharged  from  all  inieiMt 
or  contract  of  her  said  husband. 

*'  Witness  the  following  signatures:  — 

''H.   CONAMT, 

^'  Michael  Bdwabm^  Jb., 
"  Jambs  S.  Wheat," 

It  was  testified  by  said  witness  that,  in  pursuance  of  said 
agreement,  he  had,  as  trustee  for  Mrs.  Mazy  Edwards,  placed 
several  thousand  dollars  in  business,  as  agreed  to  be  done  by 
him  in  said  article  of  agreement,  and  under  the  conditions 
stated  therein,  out  of  the  funds,  etc.,  held  in  trust  by  him  for 
Mrs.  Mary  Edwards.  The  plaintifi*  also  put  in  evidence  two 
certain  bills  of  exchange,  in  the  words  and  figures  following, 
to  wit:  — 

''  $219.  PmLABELPHiA,  September  17,  1867. 

*'  Four  months  after  date,  pay  to  the  order  of  ourselves  two 
hundred  and  nineteen  dollars  value  received,  and  charge  the 
same  to  account  of  CHAPLUf  b,  Lewis,  &  Co. 

"  To  Edwards  and  Gonant,  Sprigg  House,  Wheeling,  West 
Virginia.  (Edwards  and  C<mafU.Y' 

[10  cents  U.  S.  stamp.] 

Indorsed:  '^Chapline,  Lewis,  &  Co.,  pay  to  the  order  of 
Oeorge  Adams,  cashier,  for  remittance,"  which  was  duly  pro- 
tested. 

'<  $125.35.  PHiLADELPmA,  November  2,  1867. 

"  Four  months  after  date,  pay  to  the  order  of  ourselves 
one  hundred  and  twenty-five  dollars  and  thirty-five  cents, 
value  received,  and  charge  the  same  to  the  account  of 

"^  CsukPLDni.  LBvns,  ft  Co. 
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"To  Edwards  and  Conant,  Wheeling,  West  Virginia. 

'*  {Edwards  and  Conant^  November  21,  1867.)  " 
[10  cents  n.  S.  internal  revenue  stamp.] 

Indorsed:  "Chapline,  Lewis,  &  Co.,"  with  protest  as  here- 
inbefore set  forth. 

The  witness,  James  S.  Wheat,  farther  stated  that  the  ac- 
ceptance of  said  bills  of  exchange  are  in  the  handwriting  of 
Michael  Edwards.  This  statement  was  not  made  in  response 
to  any  question  of  the  plaintiffs. 

The  plaintiffs,  after  the  argument  of  the  case  by  counsel, 
moved  the  court  to  instruct  the  jury  as  follows,  to  wit:  — 

"  The  court  is  asked  to  instruct  the  jury  that  it  is  the  law 
that  a  dormant  partner,  who  takes  no  part  in  the  conduct  of 
the  business,  is  liable  as  a  partner  if  he  furnished  part  of  the 
capital,  and  is  to  participate  in  the  profits  or  losses.  And 
secondly,  that  a  trustee,  who  undertakes  to  trade  with  the 
trust  funds  for  the  benefit  of  those  for  whom  the  funds  are 
held  in  trust,  is  personally  liable  on  all  contracts  he  makes  in 
such  trade  as  partner  or  individually, — which  instructions  the 
court  refused  to  give  to  the  jury,  and  thereupon  said  ruling 
was  excepted  to  by  the  plaintiffs." 

On  motion  of  the  defendants,  the  court  instructed  the  jury  as 
follows,  to  wit: — 

"  The  court  is  of  opinion,  and  so  instructs  you,  that  said 
agreement  does  not  create  a  partnership  between  Henry  Co- 
nant and  James  S.  Wheat,  under  the  firm  name  of  Edwards 
and  Conant."  To  which  last-mentioned  ruling  of  the  court 
the  plaintiffs  also  excepted. 

The  important  question  to  be  determined  is,  whether,  upon 
these  facts,  the  trustee.  Wheat,  was  a  partner  of  the  firm,  as 
alleged. 

The  evidence  shows  an  express  partnership  between  Conant 
and  Edwards,  for  the  purpose  and  business  of  keeping  a  hotel. 
It  further  shows  that  Conant  and  Wheat,  as  trustee  of  Mrs. 
Edwards,  owned  the  hotel  and  furniture  thus  to  be  kept,  which 
they,  the  said  trustee  and  Conant,  were  to  repair,  refit,  and 
equip,  and  furnish  in  a  proper  and  suitable  manner,  at  their 
joint  and  equal  cost. 

The  partnership  business  was  to  be,  and  was  in  fact,  con- 
ducted under  the  firm  name  of  Edwards  and  Conant. 

The  compensation  of  the  said  trustee,  somewhat  in  the 
nature  of  rent  for  his  half  of  the  hotel  and  furniture  used  by 
the  firm  of  Edwards  and  Conant,  was  to  be  the  balance  of  the 

Am.  Dec.  Vou  C— 19 
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groBB  receipts  from  the  buBiness  after  the  payment  of  all  ex* 
penses,  including  taxes,  repairs,  and  premiums  for  insurance 
upon  the  said  real  estate,  and  all  other  proper  and  legitimate 
charges. 

It  was  further  provided  that  the  profits  of  said  business, 
being  the  balance  of  the  gross  receipts  after  the  payment  of  all 
expenses,  including  taxes,  repairs,  and  premiums  for  insur- 
ance upon  the  said  real  estate,  and  all  other  proper  and  legiti- 
mate charges,  shall  be  equally  divided  between  the  said 
Conant  and  the  said  Wheat,  as  such  trustee.  This  would 
seem  to  be  in  compensation  in  the  nature  of  rents,  issues,  and 
profits  for  the  use  of  the  hotel  and  appurtenances  in  which  the 
business  of  the  firm  was  to  be  conducted. 

It  is  apparent  that  Conant  was  a  man  of  means,  and  it  is 
equally  inferable  that  Edwards  was  not. 

As  Conant,  therefore,  would  be  liable  in  9olido  for  the  debts 
of  the  firm  of  Conant  and  Edwards,  it  is  natural  enough  that 
he  should  have  required  that  Wheat,  as  trustee,  should  be 
bound  to  pay  one  half  of  the  losses,  since  he  was  to  have  the 
gross  profits,  after  deducting  certain  costs,  etc.,  equally  divided 
between  Conant  and  the  said  trustee.  This  provision  is  in- 
consistent with  the  relation  of  partner  to  the  firm,  because  by 
the  provision  Wheat  is  only  to  be  liable  to  pay  one  half  the 
loss.  If  a  partner,  he  would  have  been  liable  in  solido  as  to 
third  parties,  and  as  to  a  third  part  only  inter  se.  And  as  the 
compensation,  in  the  nature  of  rents,  for  his  half  of  the  joint 
property  used  was  to  be  one  half,  that  is  to  say,  the  said  Ed- 
wards's half  of  the  profits,  and  aft»r  deducting  the  costs  speci- 
fied, after  the  same  should  be  ascertained  and  divided,  it  was 
provided,  for  the  trustee's  security,  that  the  said  Edwards 
should  not  be  entitled  to  the  same,  that  is,  the  same  should 
not  be  paid  over  by  Conant  to  him,  but  to  the  said  trustee. 

It  is  claimed  that  because  the  agreement  secures  to  the 
trustee,  Wheat,  the  right  to  inspect  the  books  of  the  firm  of 
Edwards  and  Conant,  and  require  an  account,  that  that  is  a 
test  of  partnership.  Undoubtedly,  every  partner  has  a  right  to 
an  account  of  the  profits;  but  the  converse  is  not  true,  that 
every  one  who  has  such  a  right  is  a  partner.  There  are  many 
ways  in  which  a  man  may  represent  another,  and  in  that  right 
be  entitled  to  an  account,  without  being  liable  as  a  partner: 
Parsons  on  Partnership,  92. 

Unless  the  purport  of  an  agreement  be  clearly  contrary  to 
the  declared  intention  of  (he  parties,  the  declared  intention 
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fibonld  be  regarded  in  giving  construction  to  the  agreement: 
Parsons  on  Partnership,  82.  Now,  the  evidence  here  shows 
that  it  was  not  the  intention  of  Wheat  to  become  a  partner,  nor 
of  any  of  the  firm  that  he  should,  nor  was  it  the  understand- 
ing of  any  of  them  that  he  was  such,  nor  did  he  act  or  hold 
himself  out  as  such. 

But  it  is  urged  for  the  plaintiff  that  inasmuch  as  the  trustee. 
Wheat,  was  to  participate  in  the  profits,  he  was  a  partner,  and 
the  rule  laid  down  in  the  case  of  Waugh  v.  Carver,  2  H.  Black. 
235,  is  relied  on  in  support  of  the  position. 

It  cannot  be  overlooked  that  the  rule  as  there  laid  down  has 
been  seriously  questioned  in  the  latitude  of  its  expression,  as 
broader  than  the  point  actually  decided.  And  it  is  equally 
certain  that  the  current  of  modem  authorities,  while  adhering 
to  the  principle  of  that  case,  have  greatly  restrained  its  opera- 
tion and  defined  more  clearly  and  precisely  the  ground  on 
which  it  rests.  The  whole  subject  is  considered,  and  the  au- 
thorities, English  and  American,  reviewed,  in  Parsons  or  Part- 
nership. 

The  principles  of  the  law  of  partnership  lead  to  the  conclu- 
sion that,  if  a  trader  makes  an  arrangement  in  regard  to  a 
commercial  business  with  another,  by  reason  of  which  that 
other  becomes  interested  as  owner  precisely  as  the  first  is  in- 
terested as  owner  in  the  resulting  profits,  whatever  be  their 
respective  proportions,  while  they  are  undivided  and  remain  as 
profits,  these  two  are  certainly  partners.  And  the  same  prin- 
ciples lead  us  directly  to  the  other  conclusion,  that  a  mere 
payment,  or  promise  to  pay,  out  of  the  profits,  a  sum  of  money 
as  a  specific  proportion  of  the  profits,  does  not  necessarily  con- 
stitute the  payee  a  partner,  and  gives  him  no  interest  in  the 
profits,  and  no  right  to  the  profits,  but  only  a  personal  claim 
for  such  share  of  the  profits,  after  they  are  ascertained  and 
may  be  divided. 

"Our  conclusion  is,"  says  the  learned  author,  ''that  the 
question  of  interest  in  the  profits  as  such  (by  which  we  mean 
the  profits  before  they  are  ascertained  and  divided)  is  always 
to  be  inquired  into.  The  words  which  the  parties  use,  and  all 
of  them  and  all  the  parts  and  provisions  of  their  agreement, 
as  well  as  its  general  character  and  their  relation  to  each  other, 
are  to  be  looked  at,  and  if  the  whole  evidence  leads  to  the  con- 
clusion that  it  was  not  the  intention  of  the  parties  that  the 
receiver  should  acquire  any  interest  in  or  control  over  the 
business,  or  in  the  profits  as  they  accrue,  and  before  they  are 
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ascertained  and  divided,  but  only  after  they  are  ascertaiDed, 
to  find  in  them  the  fund  and  in  their  amount  the  measure  of 
his  payment,  he  is  no  partner,  nor  liable  as  such.  And  the 
true  test  is.  Did  the  supposed  partner  acquire  by  his  bargain 
any  property  in  or  control  over  the  profits  while  they  remained 
undivided?  If  so,  he  is  liable  to  third  persons;  and  otherwise, 
not" 

This  subject  is  certainly  one  of  the  most  interesting,  and  per- 
haps one  of  the  most  difficult,  in  the  whole  law  of  partnership. 
The  authorities  are  in  no  inconsiderable  conflict.  Still  the 
tendency  of  the  cases,  and  especially  of  the  later  and  better 
considered  ones,  we  believe,  will  be  found  on  the  whole  in  favor 
of  the  doctrine  as  restricted  and  stated  above. 

We  think  the  error  in  stating  the  rule  in  its  amplitude  lies, 
not  in  declaring  that  "  a  specific  interest  in  profits  as  profits  " 
makes  one  a  partner  as  to  third  persons,  but  in  assuming  that 
a  stipulation  for  a  certain  share  of  the  profits  necessarily  give 
such  specific  interest,  or  in  other  words  an  ownership,  in  the 
profits,  before  and  as  they  accrue,  and  in  contradistinction  to 
the  right  to  have  a  certain  or  uncertain  amount  paid  out  of  the 
profits  after  they  had  been  ascertained  and  divided.  And  this 
distinction  is  sustained  by  numerous  decisions.  Thus  it  has 
been  uniformly  held,  both  in  this  country,  as  in  England,  that 
mariners  who  receive  for  their  wages  a  share  in  the  profits  of  a 
voyage  are  not  thereby  made  partners,  either  as  to  rights  or 
liabilities:  Rice  v.  Austin^  17  Mass.  197;  Orozier  v.  Atwoody  4 
Pick.  234;  Coffin  v.  Jenkins,  3  Story,  108;  The  Crusader^  1 
Ware,  438;  Reed  v.  Hussey^  1  Blatchf.  &  H.  529;  Parsons  on 
Partnership,  81,  note  {. 

The  principle  governing  the  courts  in  these  agreements  with 
sailors  is,  that  all  the  circumstances  being  considered,  the  con- 
clusion is  deduced  that  the  parties  never  intended  to  give,  nor 
did  give,  to  the  mariners  the  interest  as  owners  in  the  undi- 
vided profits.  So  in  Baxter  v.  Redmany  3  Pick.  435,  it  was 
held  "  that  although  the  officers  and  seamen  respectively  were 
to  receive  a  share  of  the  net  proceeds  of  the  oil  obtain^  in  a 
whaling  expedition  for  their  services,  yet  they  were  not  part- 
ners, nor  part  owners  of  the  oil  with  die  ship-owners;  but,  on 
the  contrary,  the  oil  before  division  was  the  property  of  the 
ship-owners,  and  being  theirs  in  the  first  instance  remained  so 
until  some  settlement  and  adjustment." 

In  the  case  of  Holmes  v.  Old  Colony  R.  R.  Co^  5  Oray,  5S, 
the  Old  Ckdony  Railroad  Company  leased  to  Parker  and  Tii- 


Jan.  1869.]  CHAPLDnB  v.  CkntAnr.  779 

bon  a  hotel,  and  was  to  receive  for  the  use  of  the  premises  '^  in 
addition  to  the  sum  of  five  hundred  dollars  for  the  use  of  the 
furniture,  one  half  of  the  net  proceeds  arising  from  keeping 
the  house  as  a  hotel."  The  court  said:  "Whatever  doubts 
may  formerly  have  existed  as  to  the  effect  of  an  arrangement 
like  that  made  in  the  present  case,  entitling  the  lessee  to  re- 
ceive as  compensation  for  the  use  of  his  property  or  capital 
stock  one  moiety  of  the  net  proceeds  arising  from  the  business 
transacted,  that  question  seems  now  fully  settled,  at  least  in 
this  commonwealth.  It  is  no  longer  true  that  receiving  one 
half  of  the  profits,  or  one  half  of  the  net  profits,  arising  from 
articles  manufactured  and  sold,  or  resulting  from  business  in 
which  one  furnishes  the  stock  in  trade  and  another  performs 
the  labor,  necessarily  creates  a  partnership.  It  is  always  com- 
petent to  look  at  the  particular  circumstances  of  the  case,  and 
ascertain  thereby  whether  it  may  be  a  mere  compensation  to 
a  party  for  his  labor  or  services,  or  for  furnishing  the  raw  ma- 
terials, or  a  mill  privilege,  or  a  factory,  from  which  the  other 
is  to  earn  profits:  Story  on  Partnership,  sec.  86;  Parsons  on 
Partnership,  84,  note. 

The  question  was  fully  considered  in  the  case  of  Denny  v. 
Caboty  6  Met.  82,  and  held  that  where  a  party  is  to  receive  a 
compensation  for  his  labor  in  proportion  to  the  profits  of  the 
business  without  having  any  specific  lien  on  such  profits  to 
the  exclusion  of  other  creditors,  there  seems  to  be  no  reason 
for  holding  him  liable  as  a  partner,  even  to  third  persons. 

In  Bradley  y.  White,  10  Met.  303  [43  Am.  Dec.  435],  where 
the  question  arose  upon  an  agreement  that  A  should  furnish 
the  goods  for  a  store  and  pay  all  exi)enses,  and  B  should  trans- 
act the  business  of  the  store,  and  receive  half  the  profits  for 
80  doing,  it  was  held  that  this  did  not  constitute  B  a  partner, 
and  that  he  was  not  liable  to  a  creditor  who  had  furnished 
goods  for  such  store. 

Again,  where  it  was  stipulated  that  the  owner  of  a  vessel 
should  receive  a  certain  percentage  on  the  profits  of  the  voyage, 
it  was  held  that  such  an  interest  in  the  profits  did  not  con- 
stitute a  partnership:  Reynolds  v.  Tappanj  15  Mass.  373  [8 
Am.  Dec.  110];  Cutler  v.  Winsor,  6  Pick.  335. 

In  the  case  of  Bowyer  v.  AndevBon,  2  Leigh,  550,  the  owner 
of  a  public  ferry  leased  it  to  F.  for  two  years  for  one  thousand 
dollars  paid,  and  if  the  net  profits  of  the  ferry  did  not  yield 
F.  two  thousand  dollars  within  the  two  years,  F.  should  hold 
over  the  term  until  the  profits  did  yield  the  two  thousand  dol« 
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lars;  but  if  the  profits  yielded  more  than  the  two  thoueaQd 
dollars  within  the  two  years,  the  excess  was  to  be  equally 
divided  between  them:  held,  not  to  constitute  a  partnership, 
nor  to  render  the  owner  liable  to  third  parties  for  the  lessee's 
negligence  during  the  tenancy,  although  the  owner  was  to  par- 
ticipate in  the  profits  in  a  certain  contingency.  In  this  case 
Judge  Brooke  said:  '^  It  is  not  uncommon  in  farming  leases 
that  the  rent  is  stipulated  to  be  paid  in  a  certain  portion  of 
the  profits,  yet  no  partnership  is  inferred  from  that  circum- 
stance." 

So  in  the  case  of  Vanderbatbgh  v.  fToU,  20  Wend.  70, 
where  the  question  was,  whether  a  person  with  a  salary  of 
three  hundred  dollars  guaranteed  to  him,  and  a  right  to  one 
third  of  the  profits,  if  there  were  any,  though  he  was  not  to  be 
liable  for  losses,  was  a  partner  as  to  third  persons  with  the 
plaintiff;  and  it  was  held  that  he  was  not  a  partner,  and 
was  a  competent  witness  for  him:  See  also  Fitch  v.  HaUy  25 
Barb.  13;  Dunham  v.  Rogers^  1  Id.  255;  Johmon  v.  Miller^  16 
Ohio,  431;  Reed  v.  Murphy,  2  G.  Greene,  574;  Hodges  v.  Dawes^ 
6  Ala.  215;  Scott  v.  Campbell,  30  Id.  728;'  Shropshire  v.  Shep- 
herd, 3  Id.  733;  Bartlett  v.  Jones,  2  Strob.  471  [49  Am.  Dec, 
606];  Brochway  v.  Bumap,  16  Barb.  310. 

From  this  review  of  the  leading  cases  and  others,  we  ccm- 
clude  that  the  rule  of  Waugh  v.  Carver,  2  H.  Black.  235,  in 
the  amplitude  in  which  it  has  usually  been  stated  in  the  dicta 
of  many  distinguished  jurists,  to  the  effect  that  an  indefinite 
participation  in  the  profits  makes  one  a  partner  as  to  third 
persons,  because  by  such  participation  the  fund  on  which 
creditors  rely  is  diminished,  is  not  established  nor  sustained 
by  the  mass  of  either  English  or  American  authorities.  And 
the  very  recent  decisions  in  England,  both  in  the  courts  and 
house  of  lords,  Wheatcroft  v.  Hickman,  9  Com.  B.,  N.  S.,  99 
Eng.  Com.  L.  47,  S.  C,  8  H.  L.  Gas.  268,  have  gone,  if  we 
may  judge  from  the  note  of  them  in  the  law  reviews,  even 
beyond  the  American  courts  in  condemnation  of  the  broad 
principle  so  early  announced,  and  concur  in  giving  to  it  a  more 
restricted,  rational,  and  practical  application  to  the  business  of 
the  times. 

We  are  constrained,  therefore,  notwithstanding  the  imposing 
and  conflicting  dicta  apparently  to  the  contrary,  to  conclude 
that  the  cases  show  that  there  are  but  two  grounds  upon  which 
a  person  can  be  made  liable  as  a  partner  to  third  persons;  and 
that  if  a  man  has  not  been  held  out  as  partner,  he  can  be 
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chargeable  as  Bach  only  when  he  holds  that  relation  to  profits, 
which  we  believe  to  be  the  ultimate  test  of  partnership,  both 
inter  se  and  as  to  third  persons;  that  is,  unless  he  has  some 
ownership  in  or  of  the  profits  as  they  accrue,  and  are  not  as- 
certained or  divided  into  portions  or  dividends. 

See  also,  on  this  question,  Oibaon  v.  8t(yne^  43  Barb.  285; 
Conklin  v.  Bartanj  43  Id.  435;  Smith  ads.  Parry^  29  N.  J.  L. 
74;  Voorhees  v.  JoneSy  29  Id.  270;  Berthold  v.  Goldsmithj  24 
How.  536;  Stevens  v.  Faucety  24  111.  483;  RoUna  v.  Larwell,  27 
Id.  365;  Fawcet  v.  Oebomj  32  Id.  411  [83  Am.  Dec.  278]; 
Macy  V.  Ctmbs^  15  Ind.  469;  Reynolds  v.  Hichsj  19  Id.  113; 
BraUy  v.  Goddard^  49  Me.  108;  Athertan  v.  Tiltonj  44  N.  H. 
462;  Whitney  v.  Luddingtonj  17  Wis.  140  [84  Am.  Dec.  734]; 
U.  S.  Bank  v.  Binney^  5  Mason,  176,  182;  17.  S.  Bank  v.  Bin- 
neyy  5  Pet.  529;  Story  on  Partnerships,  sees.  36,  38,  70. 

Applying,  then,  the  principles  deduced  from  the  cases  thus 
considered,  let  us  see  if  the  case  here  wears  the  impress  of  a 
partnership,  either  inter  ee  or  as  to  third  persons. 

And  first,  it  was  not  the  intention  of  the  parties  that  the 
trustee.  Wheat,  should  be  a  partner,  nor  liable  as  such,  nor 
was  be  to  have  any  part  or  lot  in  the  management  and  control 
of  the  business  of  the  partnership,  nor  did  he  in  fact  exer- 
cise, or  attempt  to  exercise,  any  such  control. 

In  the  second  place,  he  was  not  held  out  as  a  partner. 

In  the  third  place,  his  participation  in  the  profits  was  to  be 
only  after  they  were  ascertained  and  apportioned  and  divided, 
when  the  portion  so  divided,  which  would  have  belonged  to 
the  partner  Edwards,  was  to  be  paid  by  the  other  partner 
Conant,  to  the  trustee.  Wheat,  and  not  to  Edwards  in  any 
event;  and  until  such  ascertained  apportionment  and  division 
of  the  profits,  the  said  trustee  had  no  specific  interest  in,  owner- 
ship of,  or  lien  upon  the  said  profits  as  would  prejudice  or  take 
precedence  of  other  creditors  of  the  firm  of  Edwards  and  Co- 
nant; and  even  then  his  participation  was  only  to  be  in  the 
balance  after  deducting  taxes,  repairs,  insurance  on  the  prop- 
erty, and  all  other  proper  and  legitimate  charges.  Here  there 
was  no  such  participation  in  the  profits,  as  profits,  before  as- 
certainment and  division,  but  only  in  the  profits,  if  any,  that 
would  have  been  apportionable  to  the  partner  Edwards  (but 
who  was  not  to  receive  them),  after  such  ascertainment  and 
division. 

Considering,  then,  the  words  which  the  parties  have  used, 
and  all  of  them,  and  all  the  parties  and  provisions  of  theb 
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agreeznent,  as  well  as  the  general  character  and  relation  to 
each  other,  the  true  test  is,  Did  the  Buppoeed  partner,  Wheat, 
acquire  by  his  bargain  any  property  in,  or  control  o^rer,  or 
specific  lien  upon,  the  profits  while  they  remained  unascer- 
tained and  undivided,  in  preference  to  other  creditors?  If  so, 
he  is  liable  to  third  persons;  and  otherwise,  not.  And  so  con- 
sidering, we  are  constrained  to  hold  him  not  liable,  neither 
inter  se  nor  as  respects  third  persons  dealing  with  the  partner- 
ship, since  the  facts  of  the  case  £eu1  to  constitute  him  a  part* 
ner  in  any  sense. 

I  think,  therefore,  that  the  court  below  committed  no  error 
in  giving  to  the  jury  the  instruction  asked  by  the  defendants, 
to  the  effect  that  the  said  agreement  did  not  constitute  the 
trustee,  Wheat,  a  partner  of  the  firm  of  Edwards  and  Conant 
Nor  did  the  court  err  in  refusing  to  give  the  two  instructions 
asked  by  the  plaintiffs,  because,  though  as  abstract  propositions 
of  law  they  were  unexceptionable,  yet  as  mere  abstractions 
they  were  irrelevant  and  calculated  to  mislead  the  jury,  since 
the  inquiry  was  not  whether  a  dormant  partner  was  liable  in 
the  one  case,  or  a  trustee  who  trades  with  the  trust  fund  is 
liable  in  the  other,  but  whether  the  party  in  any  character 
was  a  partner,  either  inter  se  or  as  to  third  persona. 

I  am  of  opinion,  therefore,  to  affirm  the  judgment^  with 
and  damages  to  the  appellees. 

The  other  judges  conourxed. 
Judgment  affirmed. 


Pbbsonb  mat  bx  Lulbu  to  TmRD  Pibsosb  as  TAXxsmaa,  bj  IwiUim 
thflmselveB  oat  as  saoh,  althoagh  not  liaUe  m  bttwcaii  tiMiiiBttlvw:  Joeo&t  ▼. 
Bhorty^  97  Am.  Dec.  586,  and  note  692. 

EssxNox  or  CoNTRAcr  or  Partnkbship  0  Jonrr  Ooitckrn  jx  'PBorm  An 
Losses:  Bromley  v.  MUoi,  75  Am.  Deo.  182,  and  extended  note  193. 

Person  Who  has  not  Aqbexd  to  bb  Pabtkxb,  bok  Hxld  HncaxLv  cur 
AS  Such,  is  yet  liable  as  partner  to  third  penons,  if  by  the  agreeoMnt  andar 
which  the  bosineas  ia  carried  on  he  has  an  interest  in  a  certain  ahara  of  the 
profits  as  profits,  and  a  lien  on  the  whole  profits  aa  aeciiritj  for  his  abai«: 
PraU  y.  Langdon,  93  Am.  Dec.  61. 

Thb  principal  oasb  is  citbd  to  the  point  that  if  the  peraoos  merely 
occupy  the  relation  of  principal  and  agents  employer  or  emj^oyeo  or  faeter, 
no  partnership  can  be  predicated  npon  the  faot  that  sooh  agents  •mgHay^  er 
laotor  receives  a  part  or  ahare  ol  the  profits  for  his  setikes  or  otiMv 
confened,  in  Sodiker  y.  ApplefftUe,  24  W.  Va.  416;  and  ia  dted  and 
M  to  the  definition  of  a  partnership  in  Mmtt.  Bmb^  19  Id.  287. 
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Phabbs  t^.  Statb. 

Paifloir  hsQAUsY  'BjMjna>,  and  Who  baa  Duly  Quautikd  as  Ssutm  of 
Ootmrr,  has  Visted  Riobt  in  the  office,  of  which  he  cannot  be  deprhred 
but  for  canae,  by  dne  proceaa  of  law.  The  fact  that  hia  name  waa  atricken 
from  the  liat  of  registered  Toters,  after  hia  election  and  indnotion  into  the 
offioe,  ia  not  alone  sofficient  oanae  to  deprive  him  of  it. 

It  IB  £rbor  to  Admit  as  Etxdxvgb  Ckbtvibd  List  or  Votkra,  ordered 
by  the  board  of  regiatration  to  be  atricken  from  the  list  of.  regiitered 
▼otera.  Only  the  record,  or  a  copy  thereof  properly  oerufied  to  be  a 
copy,  ia  so  admissible. 

BmtBSAL  or  Jvsoiont  RsMomro  Omen  ntoM  Omoi  Bncorn  tbo 
only  impediment  to  his  affioe^  and  aa  ordsr  thai  ha  bo  rsitond  thmto  la 
not  neoeaaary. 

The  opinion  states  the  case. 

0.  S.  Lewis^  for  the  plaintiff  in  error. 
Caldwell^  attomey-generalj  for  the  state. 

By  Court,  Brown,  President  This  was  a  rule  from  the 
drcuit  court  upon  the  defendant,  Phares,  to  show  oause  why 
he  should  not  be  removed  from  his  office  of  sheriff  of  Randolph 
County,  because  his  name  had  been  stricken  from  the  list  of 
registered  voters  by  the  board  of  registration. 

There  was  a  motion  to  quash  the  rule,  which  the  court  over- 
ruled. 

The  only  proof  in  the  case  that  the  defendant  was  not  a 
voter  is  the  certificate  of  the  clerk  of  the  board  of  registration 
that  certain  names,  a  long  list  of  which  he  gave,  including 
the  name  of  the  defendant,  Phares,  were  ordered  by  the  said 
board  to  be  stricken  from  the  list  of  registered  voters.  This 
evidence  was  objected  to,  but  the  objection  was  overruled  by 
the  court,  and  exception  taken  to  the  ruling. 

A  person  legally  elected  to  the  office  of  sheriff  under  the 
constitution  and  laws  of  this  state,  and  having  been  duly 
qualified  and  entered  upon  the  duties  of  his  office,  has  a 
vested  right  in  the  office,  with  the  privileges  and  immunities 
of  value,  of  which  he  cannot  be  deprived  but  for  cause,  and 
that  by  due  process  of  law. 

The  court  erred  in  refiising  to  quash  the  rule  on  the  motion 
of  the  sheriff,  and  also  erred  in  admitting  the  clerk's  certifi- 
cate of  the  list  of  names  which  he  certified  to  have  been 
ordered  bytbe  board  of  regiatration  to  be  struck  from  the  list 
ef  registered  voters.    Only  the  record  or  a  copy  thereof,  prop- 
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erly  certified  to  be  a  copy,  was  admiBsible  as  evidence.  But 
the  meet  material  and  important  error  in  the  case  was  in  de- 
priving an  officer  of  his  office,  because  of  the  fact  alleged, 
to  wit,  that  his  name  had,  by  order  of  the  board  of  registra- 
tion, been  stricken  from  the  list  of  registered  voters  of  the 
county,  even  if  the  fact  had  been  legally  made  to  appear. 

The  constitution  prescribes  who  are  entitled  to  vote,  and  it 
also  provides  that  any  person  so  entitled  to  vote  shall  be  eli- 
gible to  office.  The  defendant  possessed  all  the  qualifications 
required  by  the  constitution  and  laws  to  vote  and  hold  office 
at  the  time  he  was  elected  and  qualified  as  sheriff'  for  Ran- 
dolph County.  He  had,  therefore,  a  vested  right  in  his  office 
of  sheriff,  of  which  he  could  not  be  deprived  but  for  cause, 
by  true  process  of  law:  Article  2,  section  6,  of  constitution. 
And  whether  the  board  of  registration  struck  his  name  off*  the 
registered  list  of  voters  or  not,  it  was  wholly  immaterial  to  the 
rights  of  the  party  and  the  issue  to  be  determined  in  the  case. 
It  never  was  in  contemplation  of  the  convention  that  framed 
the  constitution,  nor  of  the  people  when  they  adopted  it,  that 
all  the  officers  of  the  state,  executive,  judicial,  and  ministerial, 
were  to  be  dependent  on  the  discretion  or  caprices,  as  it  is 
claimed,  of  an  irresponsible  board  of  registration  in  relation 
to  an  incidental  matter.  Suppose  that  board  strikes  off'  the 
name  of  a  voter  one  week,  and  restores  it  the  next,  as  was 
done  in  the  defendant's  case,  and  may,  under  the  pretensions 
set  up  in  this  case,  repeat  the  operation  every  week  in  the 
year,  and  every  year  without  end  and  without  restraint.  And, 
according  to  the  doctrine  claimed,  the  office  is  forfeited  with- 
out fault  of  the  officer,  and  he  removed  and  another  appointed 
as  oft  as  the  kaleidescope  changes.  The  removal  of  an  officer 
of  state  from  one  county  to  another,  or  even  from  one  town- 
ship to  another,  would  secure  his  being  struck  from  the  list  of 
registered  voters,  and  he  could  not  be  registered  in  the  new 
residence  until  he  had  remained  there  the  prescribed  length 
of  time  requisite  to  vote  there.  And  the  consequence  would 
be,  according  to  the  pretension,  that  at  every  such  removal 
the  officer  forfeits  his  office,  and  must  be  removed  and  another 
appointed. 

For  the  errors  above  stated,  I  think  the  judgment  should  be 
reversed  and  the  rule  quashed. 

It  has  been  suggested  whether  it  is  or  not  necessary  that 
this  court  should  order  the  party  so  removed  firom  his  office 
to  be  restored,  but  that  is  not  necessary;  the  reversal  of  tha 
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judgment  on  a  motion  removes  the  only  impediment  to  his 
office,  and  be  is  in  law  the  only  lawful  holder  of  the  office  of 
which  he  was  possessed  by  his  election  and  qualification. 
The  orders  of  the  court  vacating  the  office  and  appointing 
another  are  in  effect  nullities,  and  cannot  interpose  any  legal 
obstruction  to  the  right  of  the  defendant  to  hold  his  said  office, 
and  exercise  all  the  rights  and  privileges  thereof:  State  ex  rel. 
Adamson  v.  Lafayette  County  Court,  41  Mo.  645;  State  ex  reL 
Attomey-Oeneral  v.  ChurehiU,  41  Id.  41. 

The  other  judges  conoorred. 

Judgment  reversed. 


Omoi,  What  is:  Shelby  t.  Aleom,  72  Am.  Dm.  161^  aad  txttadtd  »•!• 
179. 

Pkhsonb  Elected  to  OmcB  Who  hate  Vauxd  to  Qualdt,  ox  to  As- 
sume IN  Airr  Wat  FuKcnoNa  ov  Oitioe,  are  in  no  aeuM  eithor  of&oen 
dejure  or  de/dcto:  Stale  ▼.  BeioU,  91  Am.  Dec.  474. 

OmcEB  Who  bt  his  VoLuirrAET  Act  pERMAimiTLT  Disables  Hm- 
8BLF  TO  Pebtobm  the  duties  of  his  ofiQce  thereby  constmotiTely  resigns 
the  office  by  abandonment  of  it:  State  v.  Alien,  83  Am.  Deo.  367,  end  see 
extended  note  on  forfeiture  of  title  to  office,  372. 

The  frinoipal  oase  is  cited  to  the  point  that  where  the  law  requires  a 
certain  document  or  reoord  to  be  kept  by  a  publio  officer  as  a  memorial  of  a 
fact,  Euch  document  or  reoord  is  the  bast  erideaoe  of  the  fael^  im  BmtUn  ▼• 
Woods^  27  W.  Ta^  64. 


Gapehabt  v.  Rankin. 

[8  WSST  VlBOiiriA,  67L] 
GEnCKAL  BVLB  U,  THAT  COXTRTS  WILL  NOT  AlD  PARTIES  TO  ILLEGAL  COH- 

TRAOT8,  which  are  executory  only,  to  recover  thereon.  And  where  the 
contract  is  executed,  a  court  will  not  aid  a  partieepa  crminU  in  setting  it 
aside. 
Contract  Void  as  Contbabt  to  Acts  ov  Congress.  —  Au  officer  in  the 
United  States  army  agreed  to  pay  a  soldier  a  sum  of  money  per  month, 
in  addition  to  his  government  pay,  as  a  leader  of  a  band  of  music.  The 
members  of  the  band  were  all  privates  in  the  United  States  army,  and 
were  employed  by  the  officer  as  a  band  at  his  headquarters.  In  an  action 
by  the  leader  of  the  band  to  recover  the  additional  sum  per  month,  it  was 
held,  that  the  contract  was  in  direct  violation  of  the  policy  of  the  acts  of 
Congress,  and  that  no  action  could  be  maintained  thereon. 

Action  of  assumpsit.  The  facts  appear  in  the  opinion. 
The  verdict  was  for  the  plaintiff,  and  the  court  gave  judg- 
ment thereon. 
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/.  8.  WKeatj  for  the  plaintiff  in  error. 
N,  Riehardaofif  for  the  defendant  in  error. 

By  Court,  Maxwell,  J.  The  bill  of  exceptions  shows  that 
Capehart,  who  was  at  that  time  colonel  commanding  a  regi- 
ment of  West  Virginia  cavahy  in  the  service  of  the  United 
States,  made  a  contract  with  Rankin,  by  which  Rankin  was  to 
organize  a  band  for  the  said  regiment,  of  which  be  was  to  be 
the  leader,  and  for  which  he  was  to  be  paid  by  Capehart  one 
hundred  dollars  over  and  above  any  pay,  emoluments,  and 
bounties  to  which  he  might  become  entitled  from  the  govern- 
ment. Rankin  and  eleven  or  twelve  other  men  were  accord- 
ingly enlisted  into  the  service  of  the  United  States  as  volunteers, 
credited  to  the  borough  of  Washington,  Pennsylvania,  and  each 
received  the  sum  of  five  hundred  dollars,  the  bounty  offered 
by  that  borough.  After  their  enlistment,  the  said  Rankin  and 
the  men  enlisted  with  him  were  sent  by  the  order  of  the  mus- 
tering officer  to  the  camp  of  dismounted  men,  near  Hagers- 
town,  Maryland,  where  they  all  remained  for  about  three 
months,  when  they  were  sent  to  the  regiment  commanded  by 
the  said  Capehart,  and  there  remained  for  some  time,  the  said 
Rankin  discharging,  while  there,  his  duty  as  leader  of  the 
band.  Rankin  and  his  men  remained  in  the  service  until 
jEibout  the  Ist  of  June,  1865,  when  they  were  discharged. 

At  the  time  this  enlistment  took  place,  and  while  the  men 
remained  enlisted,  there  was  no  law  in  force  under  which  men 
could  be  enlisted  or  detailed  for  regimental  bands,  but  a  law 
which  had  before  that  time  been  in  force  for  that  purpose  had 
been  repealed.  The  effect  of  the  contract  was  to  place  about 
the  headquarters  of  Capehart  a  number  of  men,  not  only  not 
authorised,  but  forbidden  by  law,  fed,  clothed,  and  paid  at  the 
expense  of  the  government,  as  the  leader  of  whom  Rankin  was 
to  receive  from  Capehart,  in  addition  to  his  government  pay, 
one  hundred  dollars  per  month.  Under  these  circumstances^ 
can  Rankin  recover  from  Capehart  what  he  promised  to  psy? 

Comyn  on  Contracts,  page  30,  says:  '^AU  contracts  or  agree> 
ments  which  have  for  their  effect  anything  which  is  repugnant 
to  justice,  or  against  the  general  policy  of  the  common  law,  or 
contrary  to  the  provisions  of  any  statute,  are  void." 

It  is  a  general  rule  that  no  court  will  aid  a  party  to  an 
illegal  contract,  which  is  executory  only,  to  recover  Uiereon. 
And  where  the  contract  is  executed,  a  court  will  not  a  aid  a 
particepa  criminia  in  setting  it  aside:  NellU  v.  Clarhf  4  Hil], 
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424;  Gray  v.  Hookj  4  N.  Y.  449;  Mosely  v.  Mosdy^  16  Id.  834; 
Brawn  v.  Wylicj  2  W.  Va.  602. 

I  think  the  contract  was  in  direct  violation  of  the  policy  of 
the  act  of  Congress,  and  cannot  be  enforced  in  a  court. 

The  judgment  complained  of,  therefore,  will  have  to  be  re- 
versed, with  costs,  the  verdict  of  the  jury  set  aside,  and  tbi 
cause  remanded  for  a  new  trial. 

The  other  judges  concnned. 

Judgment  reversed. 


Ck>iiTRACi8  THAT  CosTEAVXini  Law  amm  Yod^  ud  oouti  wifl  Miw  lend 
their  aid  to  enforoe  them:  Tatmn  t.  J^eBflf t  94  Am.  Deo.  717»  end  eee  oeeee 
ooUectod  in  note  719;  CfhcmoO^  t.  Aiil^,  96  Id.  860;  Punom  t.  Tratk,  6d 
Id.  602,  and  note  610. 

Illegal  Cohtraoib^  Riams  or  Pisnn  to:  Traqf  t.  Taimage,  67  Am. 
Dec  132,  and  extended  note  163. 

Thx  PRnrciPAL  cisx  is  cttbd  in  Kemmoka  Valley  Bamkr.  WUmm,  26  W.  Va^ 
261,  to  the  point  that  the  law  leasee  the  parties  to  a  oontraot  whioh  began 
with  the  cormption  of  a  pnblio  officer,  and  progreeeed  in  the  pnMStioe  of 
known  willful  deception  in  its  exeoation,  ae  it  found  them;  if  either  haa  ras* 
tained  a  loia  by  the  bad  faith  of  a  partkept  criminiif  it  la  bat  a  Jnst  infliottai 
for  premeditated  and  deeply  practiced  fraud. 


ESTDEX  TO  THE  NOTES. 


AonoN  for  money  had  and  received,  and  def enaes  thereto,  523. 
Adminibtrator,  estoppel  againat,  in  hia  personal  capacity,  does  not  hind 

him,  152. 
AoKNT  most  not  make  profit  out  of  principal,  636. 

parol  evidence  to  ahow  that  note  waa  executed  hy  signer  as  agent  of  an- 
other, 678. 
AsaiONMEKT,  drawing  and  delivery  of  bill  of  exchange  for  amount  of  debt, 
whether  is  an,  251. 
order  for  amount  of  fund  is  an,  251. 

Bill  or  Lading,  delivery  of  without  indorsement  transfers  goods,  132,  366^ 

CrnzBNSBiF,  naturalization,  record  of,  imports  absolute  verity,  271. 
Common  Cabbixr  by  wagon  must  deliver  to  consignee,  546. 
CoNTBAOT  for  lobbying,  537. 

oral  diroharge  or  rescission  of,  172. 

oral,  for  forbearance,  effect  of,  169,  171. 

oral  variations  of  contracts  required  to  be  in  writing,  170^  17L 

oral  variations,  instances  of,  171. 

oral  waiver  of  conditions  in,  170. 

parol  evidence  to  vary  or  add  to  written,  187. 

parol  evidence  to  show  discharge  of  written,  172,  384. 

Bign^  by  one  who  adds  to  his  signature  the  words  "agent,"  "caahier," 
"trustee,"  etc.,  468. 

to  use  influence  with  agent  of  government,  537. 

within  statute  of  frauds,  oral  agreement  changing  time  of  performano% 
169. 

within  statute  of  frauds,  oral  agreement  reducing  rate  of  interest,  169. 

within  statute  of  frauds,  oral  change  in,  consideration  to  support,  170L 

within  statute  of  frauds,  oral  variations  of,  169. 
ComriTANCK  by  co-tenant,  by  metes  and  bounds,  145. 

by  co-tenant,  of  one  of  several  distinct  tracts,  146. 

by  mortgagee  is  inoperative,  238. 
OOBFORATION,  abandonment  and  forfeiture  of  franchise  by,  274. 

insolvency  does  not  extinguish  legal  existence  of,  552. 

legal  existence  of,  cannot  be  cut  short  by  forfeiture  until  JmdUiaS^  A»- 
clared,  552. 

parol  evidence  to  show  that  note  was  intended  ae  act  e(  i7t> 

f«o  %ffarrarUo  against,  burden  of  proof,  273. 

78t 
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CoBM>mATiO!!r,  fftobUkoldenp  tranflfen  by,  to  irrdsponsible  penoo^  6B7« 

salMcriptioii  to  stock  o^  assignee  in  insolvency  may  collect^  563. 

■abecription  to  stock  o^  calls  of,  conrt  may  compd,  552. 

subscription  to  stock  o^  creditor's  bill  to  enforce  payment  o^  5(UL 

sabscription  to  stock  of,  creditors,  how  may  compel  payment  of,  SSL 

■abscription  to  stock  o^  equity  has  exclusive  jurisdiction  to  compel  pay- 
ment, when  directors  refuse  to  make  calls>  553. 

•abscription  to  stock  of,  equity  may  compel  payment  o^  553L 

subscription  to  stock  of,  insolvency  of  corporation,  no  ground  for  iwirt 
ing,  552. 

•abscription  to  stock  of,  is  an  enforceable  debt,  552. 

•abscription  to  stock  of,  receiver  may  collect,  554. 

sabscription  to  stock  of,  statate  of  Umitatians  against  ereditorls  soit  la 
compel  payment,  556. 

MUra  tsiies,  question  of,  cannot  bo  raised  except  in  direct  prnnandi^g 
against  ooiporaticD,  376. 
CouPOKfl,  past  due,  whether  evidence  of  dishonor  of  principal,  IM 
Orkditor*s  Bill  against  stockholder  of  insolvent  oorpontion,  55S. 

whether  supplanted  by  proceedings  supplemental  to  execatioOt  fiOSL 
Cboonal  Law,  accessary,  crime  of,  where  deemed  to  be  committed,  1081 

evidence  of  crimes  other  than  the  one  charged,  113. 

empowering  agent  to  commit  in  another  county  or  state,  109. 

homicide  is  excusable,  where  one  believes  it  to  be  in  defenee  ef  hk  lil% 
181. 

indictment  miadescribing  weapons,  100. 
Custom,  when  admissible  to  control  oontracti  20QL 

when  valid  and  binding,  259. 

Damaois,  measure  of,  on  breach  of  contract  to  convey  realty,  467. 

measure  of,  on  breach  of  contract  to  convey  realty,  where  veodor  kMV 
he  had  no  title,  468. 

measure  of,  where  lessor  refuses  to  deliver  possession  to  lespsn.  4M, 

nominal,  for  breach  of  agreement  to  convey,  467. 

remote,  what  are  not,  205. 
Dkfinition  of  driftway,  116. 

of  way,  115. 
DivoROB,  evidence  of  adultery  after  filing  oomplaint,  1 13. 

evidence  of  improper  acts  not  charged  in  the  complaint,  112. 

Elbction,  alien-bom  person  voting  at,  presumption  that  he  is  qualified,  S71« 
certificate  of,  effect  of,  as  evidence  in  quo  warramio  proceedings,  27QL 

Estates  or  Dboxdxnts,  personalty,  title  to,  remains  in  abeyaaoe  tiU  i^ 
pointment  of  administrator,  152. 

Estofpbl,  to  settle  upon  or  buy  land,  540. 

Evidence,  burden  of  proof  in  quo  warranto  proceedings,  268-CrL 
parol,  to  show  capacity  in  which  note  was  executed,  678> 

EXBOUTION,  proceedings  supplemental  to,  affidavit  for,  606. 

proceedings  supplemental  to,  against  foreign  coiporatioii&  ae 

510. 
proceedings  supplemental  to,  against  infants,  hinatios^  eto., 
proceedings  supplemental  to,  against  whom  may  be,  60l2L 
proceedings  supplemental  to  appearance  of  defendaat  in,  6QI7* 
proceedings  supplemental  to  arrest  of  defendant  in,  606b 
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k^^wUTioir,  proceedings  tapplemontal  tO|  sm  proeeedingii  in  the  originMl  m- 

tion,  601. 
prooeedmgs  lapitaiiantel  to,  are  special  proceedings,  501. 
proceedings  sapplemental  to,  are  sabstitate  for  creditor's  bill,  501. 
proceedings  supplemental  to,  by  whom  may  be  instituted,  603. 
proceedings  supplemental  to,  coniiicting  claims,  not  litigated  on,  606. 
proceedings  supplemental  to,  contempt,   in  disposing  of  property  te 

avoid,  514. 
proceedings  supplemental  to,  contempt,  power  to  punish,  614. 
proceedings  supplemental  to,  contradicting  answer  of  garnishee,  511. 
proceedings  supplemental  to,  corporation  may  be  proceeded  against,  509. 
proceedings  supplemental  to,  creditors  of  defendant,  proceedings  against, 

509. 
proceedings  supplemental  to,  examination  of  debtor,  507. 
proceedings  supplemental  to,  facts  necessary  to  anthorize,  504. 
proceedings  supplemental  to,  how  entitled,  502. 
proceedings  supplemental  to,  in  what  court  may  be  broaght>  604b 
proceedings  supplemental  to,  jurisdiction  over,  502.  •• 

proceedings  supplemental  to,  nature  of,  501. 
proceedings  supplemental  to,  non*resident  creditor,  proceedings  againil^ 

509. 
proceedings  supplemental  to,  object  of,  500. 
proceedings  supplemental  to,  on  what  judgments  may  be  proseoated, 

502. 
proceedings  supplemental  to,  order  to  appear  and  answer,  503»  506. 
proceedings  supplemental  to,  order  that  debtor  apply  property  to  the 

satisfaction  of  the  writ,  508. 
proceedings  supplemental  to,  property  subject  to,  5IU. 
proceedings  supplemental  to,  receiver  in,  appointment  of,  512. 
proceedings  supplemental  to,  receiver  in,  duties  of,  513. 
proceedings  supplemental  to,  receiver  in,  powers  of,  513. 
proceedings  supplemental  to,  receiver  in,  title  of,  513. 
proceedings  supplemental  to,  return  on  execution  is  conclusive,  505. 
proceedings  supplemental  to,  return  of  execution,  when  essential  to,  504. 
proceedings  supplemental  to,  service  of  order  to  appear,  506. 
proceedings  supplemental  to,  set-ofl^  when  allowed,  512. 
proceedings    supplemental   to,   successive   examinations    of   judgment 

debtor,  506. 
proceedings  supplemental  to^  time  when  may  be  commenced,  504. 
proceedings  supplemental  to,  where  may  be  instituted,  504. 
proceedings  supplemental  to,  whether  supersedes  creditor  s  bill,  502. 
proceedings  supplemental  to,  witnesses  nmy  be  produced  ou  either  side, 

515. 
proceedings  supplemental  to,  witnesses,  what  questions  must  answw, 

507. 
regular  on  its  t&ee  protects  officer,  165. 
SzFRS88  CoKFAiTT  must  deliver  goods  to  consignee  personally,  5Mu 

TiSEL  right  to  catch,  in  navigable  and  nnnavigable  streams,  609. 
PiXTUXX,  building  erected  with  assent  of  the  owner  may  he  mnored,  SS7« 

building,  when  becomes  part  of  realtjy  SS7. 

intention  to  annex,  493. 
Am.  Daa  Vol.  O-^ 
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liXTUBBy  nmehinary,  wben  a,  493. 

tests  of,  492. 
PoBOKD  NoTB,  seller  of  must  refund,  aotwHIiitHidiBg 
forgery,  523. 

OiUunsHimiT,  snswer  of  gamiahee,  511. 

defenses  available  to  garnishee,  511. 

of  pledged  property,  510. 

of  salaries  of  pnblio  officers,  510l 

of  wages,  610. 

set-off  in  faror  of  garnishee,  512. 
QvjOLAHTY  of  ooUection,  interpretation  of,  476>. 

of  coUeotion,  what  laches  will  discharge,  47Bw 

IVDOBSmsHT  of  non-negotiable  note,  528. 
IirjTTVonoH  against  trespass,  162. 

JuDomHT  against  one  joint  trespasser  does  not  bar  aotion  ^g^*****  aaotbcTp 
76a 
finding  in  support  of,  when  presumed,  48 1. 
Judicial  Halm,  ▼aoating,  for  mistake  due  to  negligenoe  of  moiHng  ps^rty,  52X 

Largsnt,  inciting  by  one  not  personally  present,  109. 

taking  into  one  state  property  stolen  in  another,  109. 
Leasi^  agreement  to  work  laud  ou  the  shares,  423. 

damages  for  eviction,  429. 

damages  for  failure  to  give  possession  to  lessee,  423,  429. 

value  of,  how  ascertained,  428. 
LiBBL,  •videnoe  of  publications  other  than  the  one  sued  for,  VJZ, 

Mastxb  and  Sxevant,  acts  of  servant  beyond  his  authority,  452. 

MiOHANio's  Lien,  assignment  of,  211. 

Misnomer  in  judgment,  58. 

Mistake  of  fact,  money  paid  under,  when  may  be  recovered,  122,  623. 

MoRTOAQEE,  Conveyance  by  is  inoperative,  unless  as  an  assignment,  238. 

with  power  of  sale,  purchase  by  at  his  own  sale,  287. 
Municipal  Corporation,  board  of  health  of,  liability  for,  360. 

contractor  of,  liability  for,  360. 

highways,  liability  of  for  non-repair,  360. 

officers,  acts  of  beyond  their  powers,  non-responsibility  for,  353. 

officers  acting  within  scope  of  powers,  corporation  is  answerable  for,  359. 

officers  acting  with  respect  to  powers  conferred  for  private  benent  of 
corporation,  359. 

officers  acting  with  respect  to  public  matters,  359. 

officers,  parties  dealing  with  must  take  notice  of  powers  of,  WL 

rupondeai  ntperior,  doctrine  of,  when  applies  against,  359. 

straets,  liability  for  change  in  grade  of,  360. 

imauthorized  acts  of  officers,  not  answerable  for,  858. 

KiQLioBNCB,  oontribution  to  of  negligenoe  of  persoBS  other  than  defsndai.k 
205. 
oontributory,  when  a  matter  of  law,  448. 
is  a  question  for  the  jury,  618. 
leaving  hone  in  street  unhitched,  206w 
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Hbootiablb  iMvrmuiUDiT,  deliTuy  of  withoat  indonemMil^  BML 
indonement  of  in  blank,  holder  haa  frima/ade  title,  861. 
non-payment  of  interest  when  dne,  whether  ia'diahonor  o^  IM. 
poeaeaaioQ  of  nnindoraed,  doea  not  entitle  poaaeaior  to  reoeire 

361. 
poaaeaaion  of  nnindoned,  ia  not  evidence  of  propertj  in^  161. 
pnrchaaer  of,  knowing  intereat  to  be  in  arraara,  whailMr  a  hmm  JUk 

chaaer  or  not,  196. 
title  to,  by  delivery  without  indoraementi  194. 
war,  excnaea  demand  and  notice  of  diahooor,  710. 

PiiBOL  AoauMXiTT  altering  or  enlarging  written  oontrMit»  16^  171 
Pabtnvbs,  confidential  reUtiona  between,  whan  oonunenoea, 
Patmznt,  oral  change  in  time  of,  169,  170. 
Pleading,  answer  containing  aeparate  or  inoonaiateiit  defansaa, 

Tariances,  amoDdmenta  on  ground  of,  287. 
PowxR  07  AnoRirKT  to  aeU  doea  not  anthorize  mortgage,  66^ 
Prescriftiox,  pleading,  whether  neoeaaary,  335. 

tiUe  by,  335. 
Promissobt  Non,  given  in  renewal  of  preriona  note,  440. 
PuBOHAHKB  of  bonda  on  which  are  paat-due  ooapona,  190-1991 

Quo  Wabbanto  agftinat  peraona  aaaoming  corporate  powera,  bwdaB  «f 

273. 
burden  of  proof  reata  on  the  defendant,  268. 
burden  of  proof,  when  ahifta  to  plaintifl^  270. 
oertifioate  of  election  ia  open  to  inquiry,  270. 
certificate  of  election  ia  prima  fack  evidence,  270l 
de  facto  officer  must  ahow  title,  269. 
defendant,  burden  of  proof,  when  ahifta  in  favor  of,  270 
defendant  mnat  disclaim  or  juatify,  268. 
defendant  must  ahow  continuance  of  ereiy  qfualifioatiett 

entitle  him  to  the  office,  270. 
defendant  must  show  valid  title,  268. 
election,  alien-bom  peraon  voting  at,  271. 
information  in,  need  not  ahow  title  in  the  state,  269. 
information  in,  what  must  allege,  269. 
plaintiff  need  not  ahow  anything,  268. 
plea  of  defendant  must  show  title  to  the-offioe  or  fniiflhiaa, 
presumption  of  right  of  alien-bom  penon  to  vote,  271. 
relator  must  show  his  tiUe^  272. 
relator,  pleading  of,  272. 
titie  to  office  or  f ranchiae,  defendant  must  ahow,  288. 

lUn.BaAn  Ck)BPOBATZON,  care  and  diligence  exaotad  of,  411. 

eroaaing,  flagman,  duty  of  to  keep  at,  412. 

crossing,  traveler,  duty  of,  to  avoid  injury  at,  414,  448. 

flagman,  duty  to  keep  at  crossing  of  public  streeta,  41S» 

negligence,  abaence  of  flagman  at  croaaings,  418. 

negligence  of  party  injured,  413,  414. 
Real  Estate,  damagea  for  breach  of  contract  to  oonvey,  467,  468. 
Recbiyeb  in  supplemental  proceedings,  appointment  and  dutiea  of.  111,  fli» 

of  insolvent  corporation,  may  enforce  payment  of  subaeriptioos,  Wi. 


788  IwniKK  VO  THB  NOTBB. 


an. 

165l 

RacnuoN,  notioe  of,  uid  oAer  to  retam  property,  667. 
RffARiAH  YmonimratL  own  toouddk  d  ■troiiiu  161. 


Sale  by  pcnon  hATmg  no  title,  468. 

delivery,  what  wifficient,  260. 

loei  of  title,  recoTaiy  by  yendee  for,  wbat  eiiffictent  eridenoe  oC,  48^ 

peyment  is  premuned  to  be  due  in  caah,  260. 

wanwity  •!  titles  hreech  of,  pemmonnt  titla^  who  mnet  prave,  48^ 

wananty  of  title,  when  implied,  435,  484. 
Aeatutb  ov  F&aubb,  oral  variatifln  of  contract  which  ie  within,  m-17& 

proanae  to  debtor  to  pay  hie  debt  ie  not  within,  219. 
8unuT,  deed  execated  on,  127. 

Tkadb-maxu,  imitation  eoffiaient  to  oanatitote  infringement  of,  282. 

mnet  point  oat  origin  or  ownenhip,  282. 

property  in,  282. 
TBOTn  againet  pecaon  gniltleee  of  intentional  wning,  46& 

title  in  third  peraon  as  a  defenee  to,  742,  743. 

UiAoi,  when  may  control  contract,  625. 
UsuxT,  agreement,  when  void  for,  481. 

original  caoee  of  action,  when  not  deetroyed  by,  440. 


VurDOft  AND  VurBXi^  actien  for  pofohaee-priee,  deieaaeeel  delMtel  Uti% 
653. 

Wab,  belligerent  righte  in  civil,  709. 

contracts  between  belligerents  are  void,  709. 

demand  and  notice  of  dishonor  of  negotiable  paper  are  exonsed  by^  71& 
WAXZHOUsncAif ,  estoppel  of,  by  receipt  issued  by  his  partner,  243. 

estoppel  of,  by  iasae  of  receipt,  243. 

estoppel  of,  to  deny  that  he  has  the  property  receipted  for,  9ISL 

is  not  guarantor  of  title  to  property  for  which  he  issues  his  reoeq^  144L 

receipt  of,  is  not  a  negotiable  instroment^  243. 

receipt  o^  for  one  daas  of  goodi  where  another  kind  was  in  fact  r» 
oeiYed,243. 

receipt  of,  not  an  estoppel  as  to  matters  not  open  to  Inspeeticn,  SIX 
Watb,  adverse  nse  o^  what  is,  116. 

appendant,  cannot  be  tnmed  into  ways  in  groes  withoat  graatsr'e 
116. 

are  either  in  gross  or  appendant  to  land,  Hi. 

bars  acroes,  right  to  maJntaiTi,  118. 

carriage-way  inclndes  foot  and  hctM  way,  llii 

classificatiaa  of,  115. 

course  of,  cannot  be  altered  withevt  gianta'a  asMnt^  Ui. 

defined,  115. 

difference  between  and  road%  116u 

difforetft  kinds  of,  11& 

gates  aenes,  117. 

gnats  el,  an  uderstood  to  be  lor  afi  pupoMi,  1I& 
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Wat%  granti  6if  caawtj  no  right  to  soil  or  rook%  llfti 

gnnti  o^  with  reBtrictiona,  116. 

how  may  ariae  or  be  oreatedy  116. 

in  gron  are  personal  to  the  grantee,  llfti 

of  neceesitj,  116. 

preacriptiTe  right  to^  how  eatabliahed,  llfti 

prirate,  natore  of,  117. 

repairs,  granteea  must  make,  118. 

rights  of  land-owner  in  land  ooeapiad  bj»  116L 

rights  of  land-owner  to  oover,  119. 

rights  of  land-owner  to  sink  drains  beneath,  Uli 

ri|^t  to  make  repairs  of,  118. 

right  to  remote  obstroetiona  from,  1I8L 

when  are  inddents  of  a  grant,  117. 
Wtul^  in  faTor  of  person  ooonpying  ooofidantial  lelatiflns  to 

ImI  or  dsstioyedv  iriien  may  be  admitted  to  probaftab  ML 
»,  from  what  raUticma  infsnadi  m 
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AjaanmtQ  av]>  AiruuiiJio  Dsorei.  —  A  oommiBrioner,  in  Mttling  the  m>- 
eonnti  of  the  pertiee,  reported  a  sum  due  from  the  plaintiflh  to  the  de- 
fendanti  and  then  added,  "The  complainanti  will  hereafter  render  an 
aeooont  of  a  remnant  of  the  basiness  still  left  in  their  hands."  Both 
parties  excepted  to  the  acoonnts  as  stated,  bnt  the  conrt  overruled  aD 
the  exceptions,  oonArmed  the  report,  and  rendered  a  final  decree  in  favor 
of  the  defendant.  Held,  that  since  it  was  not  probable  that  the  further 
aocoont  referred  to  by  the  commissioner  would  lessen  the  amount  due 
the  defendant^  and  in  the  absence  of  any  other  error,  the  appellate  court 
•oald  amend  the  decree  by  providing  for  the  further  account,  and  affirm 
h  as  thns  amended.    Orahaim  v.  Pierce,  668. 

See  AoBNOT.  17. 

ACKNOWLEDGMENTS. 

CtenviOA'ra  of  AcnurowLKDOBfiirr  or  Dud  is  not  Valid  UNLSsa  Sub- 
•CEXBED  by  the  acknowledging  officer.  His  name  written  in  the  body  of 
the  certificate  is  not  sufficient.     Marston  v.  Bradshaw.  162. 

ADULTERY. 
See  Marriaos  and  Ditorcb. 

ADVERSE  POSSESSION. 

L  Ofkn,  Notorious,  and  Adyrrbs  Possission  for  the  statutory  period 
operates  to  convey  a  title  as  complete  as  any  written  conveyance.  I^el' 
ton  V.  Brodhaek,  328. 

&  pRiacRiPTiON  RiSTS  UPON  Prrsumption  ov  Grant,  which  has  been  lost 
by  process  of  time;  and  therefore  no  prescription  can  have  a  legal  origin 
where  no  grant  could  have  been  made  to  support  it.  Tinicum  Fiakmg 
Co.  V.  Carter,  697. 

IL  Prrsumption  o?  Knowlrdgr  and  Aoquirscrncr  ov  Owner  that  Exer- 
cisR  is  undkr  Claim  of  Right  is  Required  in  all  cases  of  prescrip- 
tion; and  there  is  a  distinction  in  the  nature  and  amount  of  the  evidence 
sufficient  to  establish  by  prescription  an  ordinary  easement,  where  there 
is  a  dominant  and  a  servient  tenement,  and  one  merely  in  gross,  and  be- 
tween prescribing  in  a  que  estate,  and  in  a  man  and  his  ancestors.     Id, 

4.  PsiNOirLR  that  Whatever  Inoorporral  HEREDrrAMSNT  mat  re  Grantxr 

MAT  ALSO    BB  AOQUIRBD    BT    LONO  AND  UNINTERRUPTED  USBR,   is  not 

without  ezcepticn.    A  right  or  privilege  claimed  by  preecriptioii 

m 
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most  be  tach  m  nmrt  raMonably  be  preeamed  to  have  been  grmnted,  end 
not  one  the  exerdM  of  which  would  destroy  the  nsof met  of  the  gnator't 
ytognvj*    ilia 

A6ENCT. 

L  It  n  Duty  or  PKBaovs  DBAUHa  with  Spboial  Aavn  to  Akkbtaoi  the 
ezteiit  of  his  anthority,  and  the  principal  it  not  bound  by  any  act  of  the 
agent  not  warranted  ezpreaaly  by,  or  birly  and  neoeasarily  implied 
from,  the  tarma  of  the  authority  delegated  to  him.    Liater  v.  Allen^  IS, 

t.  Thibd  FEaabtn  Dsauvo  with  Aakht  or  Good  Faith  abs  hot  Boun 
by  the  limitations  placed  on  the  agent's  anthority  by  the  private  instme- 
tioos  of  the  principal,  which  are  not  known  to  each  third  parties,  nor 
properly  inferable  from  the  nature  of  the  agent's  employment.    Id. 

S.  Odtkbal  AuTHOBirr  Asissb  waou  General  Ekplotment  in  a  spedfie 
capacity,  snch  as  factor,  broker^  attorney,  etc.  Such  authority  empow- 
sn  the  afont  to  bind  his  employer  by  all  acts  within  the  scope  of  his 
employoianti,  and  that  power  cannot  be  limited  by  any  private  order  or 
dizootion  not  known  to  the  par^  dealing  with  the  agent.    I<L 

ii  PUMCIFAL  wiUL  BE  BouND  BT  AcTS  OF  Aosin,  although  a  mere  spedal 
agents  whom  he  dothes  with  all  the  apparent  muniments  of  an  absolute 
title  to  the  property  in  himself.    Id, 

i.  Aawm,  Pabtbxbi^  ob  Absociatbs  cannot  make  profit  out  of  their  pnnci* 
paly  oopartner,  or  co-associate  for  whom  they  have  undertaken  to  act. 
Bkmm  v.  Vuieom  Oa  <6  if.  Cb.,  62a. 

C  AflBTT  OB  OxHiB  Pbhson  Aotxho  IB  FIDUCIARY  Capacett  cannot  speculate 
for  his  gain,  and  to  the  prejudice  of  his  principal,  iu  the  subject-matter 
eonunitted  to  his  care.    OrumUy  v.  Webb,  304. 

7«  Onb  Who  Ubdebxakes  to  Collsct  Rbmts  and  Kterctoe  CoirrBOL  ovbb 
PBOfBBTT  occupies  a  fiduciary  relation  which  forbids  his  placing  him- 
self in  antagonim  to  his  principal  with  respect  to  such  property.     Id. 

i,  Pabtibs  Who  Act  as  AaEinrs  vor  Ck>RFOBA'noN  to  be  formed,  in  acquiring 
property  cannot  charge  a  profit  as  against  their  principal,  nor  can  they 
ehuge  a  profit  if  they  assume  to  act  without  precedent  authority,  if 
their  transactions  are  accepted  as  the  acts  of  agents  by  the  corporation, 
and  if,  in  order  to  create  the  corporation,  they  represent  themselves  a^ 
acting  for  the  company  to  be  formed,  and  propose  to  sell  at  the  prioee 
they  pay,  and  their  purchases  sre  taken  on  such  representations,  and 
•toekhdders  invest  thereon;  it  is  fraud  on  the  company  and  uiterested 
parties  to  aUow  such  agents  to  retain  profits  paid  them  in  ignorance  of 
the  true  sums  actually  advanced  in  making  purchases.  Smonsr,  Ftt/eon 
Oil  «ft  JT.  Co.,  028. 

tL  Ih  AonoB  AOAiBflT  AiOBHTS  to  reoover  profits  made  by  them  from  the  pur- 
chase of  property  for  a  corporation,  to  be  created  afterwards,  a  pro- 
spectus, advertisemant^  and  receipt  issued  by  one  is  material  evidoioe 
against  all  the  agents,  provided  the  purchase  and  sale  was  the  comlnned 
act  of  all  of  them.    Id, 

Ml  Whbbb  AoBirni  Bur  Lands  bob  Gobpobattok  to  be  formed,  and  disclose 
the  exact  price  paid,  and  refuse  to  sell  for  less  than  the  sum  asked,  th^y 
Biay  retain  the  profit  made;  but  when  they  rspreeent  to  sell  at  cost^  and 
ihxough  concealment  and  misrepresentation  reap  a  profit,  they  cannot 
retain  it    Id, 

IL  Ih  AonoN  aoaiiot  Agbbts  to  Rbootbb  Pbotits  made  illegally  from  the 
sale  of  land  for  a  corporation  to  be  formed,  actual  receipt  of  moaey  by 
all  must  be  proved  to  make  all  liable.    Id, 
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12.  Rbcbzptof  MmncT  vr  Aosht  is  Pbdu.  Facib  Eyzdinob  o!  its  receipt  by 
the  priacipal;  and  iti  reoeipt  by  a  partner  ia  prima  fade  evidence  that  it 
was  received  for  the  benefit  and  nse  of  the  firm.    Id, 

13.  Refressntations  or  Declabations  ov  Agent  do  not  Bind  Prinoipal, 
nnleoa  made  at  the  time  of  the  contract.  They,  constitute  no  part  of  the 
res  guttB  if  made  after  the  contract  is  consummated,  and  are  not  admis- 
sible in  evidence  against  the  principaL    Smith  v.  Cooke^  58. 

14  Whs&s  Pkebidemt  ov  Railboad  GoicPANT  Signs  in  his  Own  Name  due- 
bill  for  "  labor  performed  on  cottage  lot  of  railroad  company,"  parol  evi- 
dence is  admissible  to  ascertain  whether  the  work  was  performed  for  the 
president  or  for  the  company.    Ridimond  etc  R,  R*  Co,  v.  Sneadf  670. 

lA.  Sals  or  Stolen  Peopebtt  bt  Agent  for  benefit  of  principal,  both  being 
innocent  of  the  fact  that  the  property  was  stolen,  amounts  to  conversion 
by  the  agenti  and  makes  him  liable  to  the  owner.     Koeh  v.  Branchy  324. 

IS.  Sale  ov  Stolen  Pbopertt  of  Another  bt  Agent  for  the  benefit  of  his 
principal  evidenoes  conversion;  and  to  make  the  agent  liable,  it  ia  not 
necessary  that  he  use  the  proceeds  for  his  own  benefit.     Id. 

17.  Benewal  o&  Lease  given  to  the  agent  or  trustee  of  the  holder  of  the 
original  lease  is  held  for  the  benefit  of  the  latter,  who  may  compel  its  as- 
signment to  him,  and  an  accounting  for  the  profits  received  therefrom. 
Orumley  v.  Webb,  304. 

18.  PowEB  or  Attornet  Empowebino  Attornet,  among  Other  Things, 
"to  But  and  Sell  Real  Estate,  and  in  my  name  to  receive  and  eze- 
eate  all  neoessary  contracts  and  conveyances  therefor,"  does  not  author- 
ise such  attorney  to  sell  and  convey  lands  to  which,  as  the  proper  record 
sbofws,  the  prinoipal  has  acquired  title  before  the  execution  of  the  power. 
Sooh  power  ia  to  be  ooDstmed  as  having  reference  to  a  businesa  to  be 
tnaagiivated  after  its  ezecotion.    Oreoe  v.  Oojfin,  229. 

See  CoRPOBATiONs,  11,  12. 

ALIENS. 
See  Criminal  Law,  1. 

ALTERATION  OF  INSTRUMENTS. 
See  Negotiable  Instbuments,  8,  Ol 

ARREST. 

OxMOor  QooD  Faith  Aim  Fibmest  Bbliet  that  Pbbsoh  has  Seolbi 
CkxyDfl^  AHD  Sbobbted  Them  about  his  person,  will  not  justify  the 
owner  of  the  goods  in  arresting,  detaining,  and  searching,  by  the  aid  of 
a  policeman,  the  suspected  person;  and  in  an  action  for  damages  there- 
for, good  faith  is  only  material  on  the  question  of  damages.     McUi  v. 

Lord,448. 

See  Cbdcinal  Law,  9,  10,  16-22. 

ASSIGNMENTS. 

1.  AflsioinnDiT  or  Bond  ahd  Mobtoage  Cabbies  with  It  Guabantt  or 
Same,  although  the  guaranty  is  not  in  terms  asBigned.  The  transfer  of 
a  debt  carries  with  it,  as  an  incident,  all  the  securities  for  its  payment. 
Craig  v.  ParkiBt  469. 

%  BuA  or  Bzohanob  Drawn  on  Bebtob  does  not  of  iteelf  operate  as  aa 
aMignment  in  equity  of  the  debt,  even  if  negotiated  for  a  good  oonsidera- 
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iion.  It  is  eridaiiM  tending  to  ahow  sneh  ungnment^  aody  wiA  otiier 
efreunBtanoM  to  ihow  th&t  siich  was  tiie  intention  of  the  drswer,  will 
vest  in  the  holder  en  exdasive  deim  to  the  indebtedness.  Bank  f^Comr 
merce  ▼.  Bogy,  247. 
Sw  Obdbb  Foumded  09  Good  Consideration  given  for  a  specific  debt  or  fond 
owing  by  or  in  the  hands  of  a  third  person,  operates  as,  or  rather  is  evi- 
dence o^  an  equitable  assignment  of  the  demand  to  the  holder,  eo  that 
he  may  sue  and  recover  the  debt  or  fond,  whether  the  order  be  aooepted 
or  not.    Id, 

4.  Antthino  Showing  Intention  on  One  Side  to  make  a  preaent  irrevooa- 

ble  transfer  of  the  fund,  and  from  which  an  assent  to  receive  it  may  be  in- 
ferred on  the  other,  will  operate  in  equity  as  an  assignment,  if  sop- 
ported  by  sufficient  consideration.    Id. 

5.  Unaccsfted  Bill  of  Exchange  does  not  of  itself  give  the  holder  any  in- 

terest in  the  fund  or  property  against  which  it  is  drawn.     Id. 
C  Ordeb  should  be  Treated  as  Evidence  of  equitable  assigninent^ 
it  is  given  for  the  exact  amount  of  money  in  the  hands  of  the  di«i 
upon  full  consideration,  received  at  the  time,  with  no  eiieomstaaeea  m- 
<iwi><itng  any  remaining  interest  in  the  drawer.    Id, 

See  Agenot,  17;  Insurance,  8. 

ASSIGNMENT  FOR  BENEFIT  OF  0ItEDITOB& 

See  Corporations,  22. 

ASSAULT  AND  BATTER7. 

1.  WBEBa  Paxtibs  JoniTLT  Engage  in  Unlawtul  Act,  they  are  jeantlj  er 
severally  liable  from  injury  to  a  third  party  resulting  therefrom,  if  caused 
by  any  of  the  parties  to  the  unlawful  act;  therefore,  where  parties  en- 
gage in  mutual  combat  with  pistols  in  a  street,  and  an  innocent  passer-by 
is  injured,  all  of  the  combatants  are  liable,    i/nrjifty  v.  WUmm^  290. 

t.  Whbeb  Injury  RE8Ui;n  to  Innogent  Third  Pxbson  from  a  mutual  con- 
bat  between  parties^  the  latter  are  all  principals,  and  all  UaUe^  either 
jointly  or  severally.    Id, 

See  CoBFORAnoNS,  Ol 

ATTAGHMENIS. 

1.  AxTAGmaMT  AvraoiB  All  Prqpbbtt  and  Cbxditb  or  Dbxtob  or  Hajids 
OF  Gabniskeb,  or  which  may  come  to  his  hands  at  any  time  after  laying 
the  attachment,  and  before  trial.  Fini  Natkmal  Bank  qf  Baltimore  ▼. 
Jaggeff  63. 

t.  AmDAViT  Which  Statbb  in  Alternative  Two  Separatb  Grounds  ov 
Attaghmbnt  is  bad,  and  an  attachment  issued  thereon  will  be  set  aside. 
And  an  affidavit  that  avers  that  the  defendant  "  has  assigned,  secreted, 
or  dispoeed  of,  or  is  about  to  assign,  secrete,  or  dispose  o^  his  property, 
with  intent  to  delay  or  defraud  his  creditors,*'  states  two  sepaiate 
grounds  in  the  alternative.    Omile  v.  MeNamnif,  244. 

See  Bankruptot  and  Insolybvgt. 

ATTOBNET  AND  CLIENT. 

1.  Patkbnt  ov  Judgmbnt  or  Bbqrbb  to  Attobnet  of  BaooBD  Who  Ob- 
tained It,  before  his  authority  is  revoked,  and  due  notioe  of  sneh  rsvo- 
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catlMi  girvn  to  the  defeadanti  is  valid  and  Ixmdiiig  on  the-  plainti£^  so 
far»  at  laaat»  aa  the  defendant  is  oonoemed.  Toahtm  v.  TUden,  738. 
%  It  Dxtolyis  utom  Plaintut  Who  Sssks  to  Cokfel  Dkfbndant  to 
Pat  OYDt  AOAXV  Monit  paid  to  the  plamtifTa  attorney,  upon  the  judg- 
ment or  decree  obtained  by  anch  attorney,  to  ahow  that  the  defendant 
had  notice  of  the  rerocation  of  the  attorney's  authority  to  receive  the 
money,  before  it  was  paid  to  him.    Id, 

See  AoKfor,  8. 

AUCTIONS. 

POBOKAsiB  AT  Auoiiov  &AXJI  uvDEB  DuED  ov  TajnTT  n  HOT  BouHP  by  a 
memorandnm  of  the  sale  made  by  the  trustee^  who  was  his  own  ane* 
tioneer  at  the  sale.     STWIv.  2>aeu^  386. 

BAILMENTa 

Fact  that  0ns  Takes  PommoN  ov  Stolkn  PBoraiTr,  aa  depodtuy  or 
common  carrier,  will  not  charge  him  with  conversion,  bat  some  action  by 
which  it  is  converted  into  something  else,  aa  into  money  or  other  prop- 
erty, either  by  sale^  exchange^  or  collection,  or  some  intermeddling  in- 
cennstsnt  with  the  owner's  right  shoold  be  found,  in  order  to  make  the 
psrsen  respoBsiMe  who  has  obtained  innocent  possession,  JTocA  v.  Brcmek, 
S24. 

BANKBUPTCY  AND  INSOLVKNOY. 

VmnmmnH  Sbohoh  ov  Uhitbd  Statis  Bakxruft  Act  or  Mabob  2, 
1867»  Bous  to  writs  of  attachment  when  need  as  mesne  and  not  as 
flnal  groosssi     FkriiNaL  BcmkqfBaUimorev.Jaifgen,^^ 

See  Laitdlobd  Aim  Tcnaft,  I. 

BANKS  AND  BANKING. 

L  MowEt  Paid  to  Holdxr  ov  Chick  ob  Dbait  Dbawh  witmuut  Fohm 
may  be  recovered  back,  if  paid  by  the  drawee  under  a  mistake  of  heL 
Merckomtt^  Na$.  Bank  v.  Naihma  Eagle  Bank,  120. 

1.  Bulb  ov  Clbabzno-boubb  dobs  hot  Wokk  Forvbitukb  ov  Mofbt  Paid 
OH  Chbck  whxb.  — The  rule  of  a  dearing-houae  association  that  a  bad 
check  is  to  be  retomed  by  the  bank  receiving  it  to  the  bank  from  which 
it  was  received,  and  in  no  case  to  be  held  after  one  o'clock,  simply  fixes 
a  time  at  which  payment  of  the  check  is  to  be  considered  complete;  and 
a  failure  to  return  snch  a  check  by  that  time  does  not  work  a  f orf eitore 
of  the  money  paid  on  it.    Id, 

8.  Wbbbb  Bavk  Cblabixb  Authobizbs  Boabd  ov  DntsoioBa  to  Makb 
Bulbs  BBOULAToro  Tbahsvbr  ov  Stock,  a  by-law  adopted  by  them, 
forbidding  the  transfer  of  stock  so  long  as  the  owner  is  indebted  to  the 
oorporation,  is  valid,  although  inconsistent  with  the  general  law  of  the 
state  governing  the  transfer  of  property.  Meekama^  Batik  v.  MmtkamU 
AMfc  388. 

See  lBJUBcrriu«a>  8;  Nbqotiablb  LrRituifXim,  6,  7,  10^  11. 

BILLS  OF  LADING. 
See  Common  Cabribbs. 
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BOfRA  FIDE  PUBCHASER8 

1.  KoncB  TO  PcBOHAflKB  ov  Equitabls  TsTTEKEgt  need  not  come  froni  the 
party  interested,  or  hie  agent,  for  it  is  sufficient  if  it  comes  aUmnde,  pc<»> 
▼ided  it  b  of  a  character  likely  to  gain  credit.     Butdnr  r,  Tocum,  €B5. 

1.  Whkbb  Wnx)w  ATTZMprs  to  Commr  Equitabui  Iiiterb^  of  Hjob,  hia 
grandfather  is  a  proper  person  to  give  notice  of  each  eqnitable  interest 
to  the  pnrehaaer.     Id, 

BONDS. 

BoNiNi  HATiNO  Attaoibd  Ooupors^  10&  Skvebal  Ykabs  Otuldus  A«9 
Unpaid,  are  dishonored  on  their  face,  and  a  purchaser  thereof  takes 
them  subject  to  all  eqnities.  The  interest  on  eodi  bonda,  equally  witli 
the  principal,  isapartof  thodebtwfaidi  theyivwe  inteodedtoevidenss^ 
and  it  is  not  material  whether  the  whole  or  only  a  pert  of  the  dsbi  was 
orerdne.  Fint  NatknuU  BoMit  qf  St,  Paul  t.  Comity  Conaadrnkmen  ^ 
Scott  OomU^,  IM. 

See  A«ms]fBn%  1;  Omcx  Aim  Owwksbm,  4. 

BOUBBABIES. 

Oaix  worn  Bocinusr  ur  Dmkd  or  Pabtitiov  was  "from  ihm  baaa  ol  the 
hill  to  the  }mA  line  of  the  siwey,  sach  course  as  will  throw  ih«  hnn- 
dred  acres  of  said  tnuA  of  one  tfaoosand  acres  below  said  divisson  line  ": 
held,  that  as  natoral  objects  and  fixed  lines  control  magnetio  calls  and 
distances,  the  call  for  the  "back  line  **  would  control  the  case  for  quan- 
tity, and  that  the  line  from  the  given  point  to  the  "back  line  **  most  be 
a  straight  ooe.     Tomptmt  r.  Vininmx,  736. 

See  Hbohwaxb;  Pubuo  Lands,  4,  6;  Wasvbb. 

BROKEBS. 
See  Agbnct. 

OERTIOBABL 

1.  WuT  ov  CnenoEABi  1mm  only  to  lyvEBnm  Courts,  and  to  loview 
only  JndioiBl  action.    SaBne  Coumty  Subaeriptkm,  In  re,  337. 

%  AcnoN  ov  OooNTr  Coubt  nr  Subscbibino  to  RAn.BOAP  Sioox  Ain>  lato- 
mo  Bonds  vob  Patmbnt  thxbsov  is  a  disoretiaaary  and  not  a  judicial 
proeeediBg,  and  is  not  the  subject  of  review  by  writ  of  uitfwuri    Id, 


CHECKS. 
Bee  Banks  and  Banking;  Negotiablx  iNarBvifENiB.. 

COMMON  CABBIERa 

I.  OomiON  Cabbixb  bt  Bailwat  mnst  transport  goods  to  the  piaoa  of 
tination,  and  deposit  them  without  delay  or  ^'^»*=^**"M  cfaaiga  in  his 
warehouse  until  the  owner  or  consignee  has  leaaonable  tima  to  remove 
them.  He  is  not  required  to  deliver  at  the  door  or  plaoe  of  business  €| 
the  consignee,  or  to  give  notice  of  their  snivaL  Shmkr,  PMiadelpkm 
Steam  P.  Co.,  644. 

1.  Common  Cabbibb's  B.b8ponbibilit7  Lasts  until  Dblxtkby  to  the  owner 
or  consignee,  or  until  that  of  some  other  party  begins.  But  he  may  be 
both  a  carrier  and  a  warehouseman,  and  he  ceases  to  be  the  former 
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hm  has  plaood  th«  goods  in  the  wMohooao,  aftor  whieh  he  ii  only  lUble 
for  ordinary  neglect     Id, 

%  Oaulixr  bt  Water  mjvr  Gifx  Notioi  to  consignee  of  arrival  of  the 
goods.     Id. 

i.  Common  Oabbisr  must  Take  Cabs,  at  his  peril,  that  the  goods  are  deliv- 
ered to  the  right  person;  a  delivery  to  the  wrong  person  renders  him 
clearly  liable  for  loss,  for  which  trover  will  lie.     ld» 

6,  Carrub  must  be  Able  to  Show  that  the  party  to  whom  the  goods  were 
delivered  as  agent  was  anthorised  as  such  by  the  owner  or  consignee  to 
receive  them;  otherwise,  he  is  liable  for  their  loss.     Id, 

6.  Where  Goods  have  been  Cabried  bt  Water  and  landed  at  the  whar^ 

the  carrier  is  still  liable  as  bailee,  unless  he  can  show  that  they  have  been 
lost  without  negligence  on  his  part,  or  that  of  his  agents  or  servants. 
Id. 

7.  NoN-DSLiVEBT  BT  CARRIER  IS  pRiMA  Facie  Proof  of  Want  of  ordinary 

care,  and  casts  the  burden  of  proof  on  him.    Id, 
6.  What  not  Evidence  to  Bisgharoe  Carrier.  — Aoo^tanoe  by  one  man 
of  goods  from  a  drayman  is  no  evidence  to  constitute  such  drayman  his 
agent  so  as  to  charge  him  with  goods  which  the  drayman  received  to  de- 
liver, hut  lost  by  the  way.     Id. 

9.  Bill  or  Lading  has  Attribute  oe  Neootiabilitt  in  a  qualified  and  re- 

stricted sense,  and  may  be  transferred  by  indorsement  and  delivery. 
Davempmi  Naikmod  Batik  v.  BomeytTy  363. 

10.  Delitert  oe  Bill  of  Lading  for  Value,  though  Unindorsed,  Carries 
with  It  the  property  in  the  goods  covered  thereby,  as  against  the  con- 
8ign(»''s  factor,  though  a  consignee  is  named  therein;  and  this  is  so, 
although  the  consignor  was  indebted  to  his  factor  for  advances  made  on 
aooount  of  prior  shipments.     Id, 

11.  Bill  of  Lading  Represents  Profertt  therein  Described,  and  a  de- 
livery of  the  hill  is  treated  as  a  symbolical  delivery  of  the  property,    /(i. 

See  Bailments;  Shifpino. 

CONTEMPTS. 

L  WrrNBsns  on  Proceedings  Supplementart  to  Execution  under  New 
York  Code  are  Bound  to  Answer  All  Questions  concerning  trans- 
fers of  property  by  the  judgment  debtor,  and  particularly  as  to  transfers 
made  to  the  witnesses,  and  any  questions  seeking  information  as  te 
whether  such  transfers  were  honest  or  fraudulent,  and  upon  refusal  to 
do  so^  may  be  punished  as  for  contempt.     Lathrop  v.  Olapp,  493. 

%  Order  to  Punish  Witness  as  for  Contempt,  in  Refusing  to  Answer 
IN  Proceedings  Supplementart  to  Execution  before  a  referee,  may 
be  made  under  section  302  of  the  New  York  code,  by  a  judge  out  of 
eonrt.    Mnrray,  J.,  eonira.    Id, 

CONTRACISL 

L  To  Exempt  Oontbactino  Partt  from  Personal  Rbsponsibilitt,  Ha  must 
so  OoNTRAor  as  to  bind  those  he  claims  to  represent;  and  the  fact  that 
he  describes  himself  as  '^  trustee"  in  signing  the  contract  does  not 
relieve  him,  or  change  the  effect  of  his  agreement.  PumpeUif  v.  Phelps, 
463. 

%  KzaouTORT  Conteaot  in  Writino  not  under  Seal  mat,  before  breach, 
be  Yaried  by  parol,  either  by  enlarging  the  time,  nhai^ng  the  mode  of 
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paymant^  or  by  pottfng  an  end  to  it  altogethor.  Bat  the  new  oontnct» 
if  execntory,  moat  be  founded  npon  a  new  oonndeFation.     PrtOt  ▼.  Mor* 

TOUOf  vol* 

I.  Afl  GiMKaAL  RuLB,  Skalkd  IivBTBUMKNT  OAKKOT  BX  Vabixd  ot  abrogated 

by  another  agreementi  nnlees  the  latter  ie  also  sealed.     Id, 

4.  Contract  dt  Pabol  Which  Includes  an  unsealed  writing  needs  a  con- 
sideration to  support  it     Crm^fordCs  Appeal^  609. 

B.  Entirety  or  Contracf  Depends  vpon  the  intention  of  the  parties*  and  not 
on  the  divisibility  of  the  subject  Nor  will  the  mode  of  measuring  the 
price  change  the  effect  of  the  contract  when  it  is  entire.  SJdnn  v.  Bo- 
dlnt,  560. 

t.  Contract  to  Delivsb  Certain  Amount  ov  Coal,  at  a  stated  price  per 
ton,  the  coal  to  be  deliTered  on  board  vessels  sent  for  it  during  certain 
months,  and  if  not  so  deliTered,  a  certain  amount  of  the  coal  to  be  deliv- 
ered later,  is  an  entire  contract^  and  payment  cannot  be  demanded  on  de- 
livery of  each  vessel-load,  nor  the  contract  rescinded  for  refusal  to  pay 
in  such  mode  before  the  oontract  is  entirely  fulfilled.    Id, 

7.  General  Rule  is,  that  Courts  will  not  Aid  Parties  to  Illegal  Con- 
TRAOTSi  which  are  executory  only,  to  recover  thereon.  And  where  the 
contract  is  executed,  a  court  will  not  aid  a  joarliceps  enmiinU  in  setting  it 
aside.     CapekaH  v.  Ramkm,  799. 

t.  Contract  Void  as  Contrary  to  Acts  ov  Congress.  — An  offioer  in  the 
United  States  army  agreed  to  pay  a  soldier  a  sum  of  money  per  month, 
in  addition  to  his  government  pay,  as  a  leader  of  a  band  of  music.  The 
members  of  the  band  were  all  privates  in  the  United  States  army,  and 
were  employed  by  the  officer  as  a  band  at  his  headquarters.  In  an  action 
by  the  leader  of  Uie  band  to  recover  the  additional  sum  per  month,  it  was 
hddf  that  the  contract  was  in  direct  violation  of  the  policy  of  the  acts  of 
Congress,  and  that  no  action  could  be  maintained  thereon.     Id, 

9.  Agreement  in  Restraint  ov  Trade  must  be  established  by  clear  and 

satisfactory  proof,  in  order  to  justify  a  court  in  restraining  its  breach  by 
injunction.  There  must  be  no  doubt  or  uncertainty  in  regard  to  its 
terms,  or  the  consideration  upon  which  it  is  founded.    HaiVt  Appeal,  584. 

10.  Contract  in  WCiitino  must  Speak  por  Itself,  unless  it  is  clearly  shown 
that  a  stipulation  was  omitted  through  fraud  or  mistake.     Id, 

II.  When  One  Sells  Good- will  op  his  Business  for  a  valuable  considera- 
tion, good  faith  requires  that  he  do  nothing  which  directly  deprives  the 
vendee  of  its  benefits  and  advantages.  If  he  holds  himself  out  to  the 
public  by  advertisement  or  otherwise  as  continuing  his  former  business^ 
or  as  carrying  it  on  at  another  place,  he  may  be  enjoined  from  sa 
doing.    Id, 

IZ  Contract  is  Void  as  against  Public  Policy,  and  will  not  be  En- 
forced, where  the  consideration  is,  that  one  of  the  parties  thereto  would 
give  "all  the  aid  in  his  power,  spend  such  reasonable  time  as  may  be 
necessary,  and  generally  use  his  utmost  influence  and  exertions  to  pro- 
enre  the  passage  into  a  law "  of  a  bill  introduced  into  the  legislature. 
MUU  r,  MUh,  (^. 

ISw  Bill  in  Equity  will  not  Lie  in  Favor  of  Maker  to  Compel  Sur- 
render OR  Cancellation  op  Overdue  Promissory  Note,  and  mortgage 
given  to  secure  its  payment,  on  the  grcuud  that  the  consideratioin  for  the 
note  and  mortgage  was  a  promise  of  the  payee  to  forbear  to  proeecute  for 
an  embesslement.  The  law  leaves  the  parties  to  an  illegal  oontract  ex* 
aotly  where  it  finds  them.     Ahoood  v.Fisk^  CunwU  v.  ^tk,  124. 
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14b  DntAVD  Maps  ok  Sitkdat  ior  Dxlivxrt  ov  Whkat  under  a  oontrad 
ia  a  nullitj,  and  cannot  be  validated  by  any  act  of  the  party  upon  whom 
it  was  made.    BrackeU  v.  Sdgerton,  211. 

1ft.  RsacunoN  ov  Exsodtxd  Covtract  on  Orouv d  of  Fraud,  failure  of  con- 
■ideration,  and  the  like,  is  a  right  in  equity,  subject  to  a  restoration  of 
the  consideration.  In  such  case,  the  party  seeking  equity  must  do  equity; 
he  must  return  the  property  obtained,  or  reconvey  the  title,  and  a  failure 
in  this  particular  will  be  followed  by  a  denial  of  equity.  But  if  the  thing 
t]i«  coxuideration  for  which  is  sought  to  be  recovered  is  entirely  worth- 
less, there  ia  no  duty  to  return  it»  in  order  to  entitle  plaintiff  to  recover. 
Bobeock  V.  CoiCt  664. 

See  UaAOU  and  Ousroica;  Wab. 

OORFORATIONS. 

L  OospoBATiON  CANNOT  BS  Crxatbd  bt  Mebs  AoQUiBBCBNO%  but  only  by 
positive  act  of  legislation,  or  by  some  power  thereto  authorised  by  a 
legislative  act    WashingUm  efc.  B,  R.  Co.  v.  Alexamdria  etc  R,  R.  Co.,  710. 

I.  EvKBT  Kbasonable  INTENDMENT  IS  Madb  in  favor  of  the  acta  of  a  pri- 

vate corporation.  They  are  presumed  regular  until  the  contrary  appears. 
StaU  V.  Kunferlt,  265. 

5.  Pabtt  is  Possession  ov  OfviOB  in  Privatb  Corporation  is  presumed 

regularly  elected,  and  entitled  to  hold  until  the  contrary  is  shown.  Id. 
4.  Frocsrdinos  of  Board  ov  Db  Facto  Directors  of  Prtvatb  Corfobation 
are  presumed  regular  until  irregularity  is  shown;  therefore,  when,  act- 
ing under  a  by-law,  they  remove  an  officer,  it  will  be  presumed  that 
they  acted  on  sufficient  grounds,  until  their  action  is  impeached  by 
proof.    Id. 

6.  Directors  are  bxtt  Agents  and  Trustees  ov  Corporation;  they  have 

power  only  to  act  for  the  interest  of  the  company,  not  against  it.  Simotu 
V.  Vulcan  Oil  <k  M.  Co.,  628. 

6.  Share-holders  Constitute  Corporation  havino  Stock,  and  not  the 

directors.    The  acts  of  the  latter  may  be  inquired  into  by  the  former.   Id. 

7.  Fraud  Perpetrated  against  Corporation  by  any  or  all  of  the  directors 

may  be  redressed  by  an  action  in  the  namcrof  the  corporation.    Id. 

8.  Stockholders  in  Corporation  Which  is  Defendant  to  Suit  in  Equitt, 

Seeking  to  have  It  Declared  Null,  are  not  proper  parties  to  defend 
the  suit,  but  may  be  admitted  as  parties  defendant  to  protect  equitable 
interests  claimed  by  them  in  the  property,  in  case  the  corporation  is  an- 
nulled.    WoBkmgUm  etc  R.  R.  Co.  v.  Alexandria  etc  R.  R.  Co.,  710. 

f  .  Corporations  are  not  Answerable  for  Assaults  and  batteries,  riots, 
larcenies,  and  the  like.  Delaware  Division  Canal  Co.  v.  Commonwealth, 
670. 

IOl  Corporations  abb  Held  to  Same  Liability  as  Individuals,  and  if  an 
agent  or  servant  of  a  corporation,  in  the  line  of  his  employment,  be 
guilty  of  negligence  or  commit  a  wrong,  the  corporation  is  responsible 
in  damages.     HUedar/v.  City  qf  St.  Louie,  352. 

II.  Authorttt  ov  President  ov  Railroad  Company  to  Make  CoNTRAon 
for  necessary  labor  for  the  company  is  incident  to  his  office,  and  he  may 
furnish  evidence  of  the  amount  payable  under  the  contract,  either  before 
or  after  the  performance  of  the  service,  and  put  that  evidence,  in  his  die- 
oretion,  into  the  form  of  a  due-bill  or  promissory  note,  unless  his  author- 
ity is  restricted  by  special  legislation,  or  by  regulations  of  the  oompany 
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12.  Fact  that  Fubidknt  of  Railboad  Ookpaht  UmxALLT  Oats  Horb  of 
tiie  ooropaay  on  printed  forms,  and  signed  tliem  •■  prendent,  w31  doI 
prevent  a  reoovery  against  the  company  upon  n  dae-bill,  not  upon  a 
printed  form,  and  not  signed  as  president  bat  is  a  mere  ciroomstanoe  to 
be  weighed  by  the  jnry  in  determiimig  whether  or  not  tiie  oooeideration 
passed  to  the  company  so  as  to  make  them  UaUe.    A2. 

IS.  PtracHASEB  or  CoKPOBAn  Stook,  at  Sale  undir  EXBOonoH,  Aoqikdub 
No  TiTLB  THBBKTO,  If  the  defendant  in  the  execntion  had  none,  nor 
will  he  acquire  any  greater  or  other  rights  than  the  seller  had.  Jlfe- 
chanics*  Bank  ▼.  Merekanta'  Bcmk,  388. 

14.  Power  or  Corporation  to  Forfeit  Stock  given  it  by  charter  mnst  be 
strictly  pursued,  and  if  any  restrictions  or  limitations  provided  hnve 
been  disregarded,  the  forfeiture  is  invalid.  Oermantotan  Pcuaenger  22.  iK. 
Co.  V.  FiOer,  646. 

10.  Subscriber  to  8took  AKD  Mekbkr  or  OoRFOKAnoH  mnst  be  presiimed  to 
know  the  terms  of  his  snhscription.     Id. 

1ft.  Ir  Corporation  Follows  Provisionb  or  ns  CBARim  relatii^  to  the  &r> 
feitore  of  stock,  its  right  to  forfeit  it  at  the  end  of  the  time  liwtt^  it 
perfect,  aud  a  stockholder  who  is  in  default  can  daim  no  farther  delay 
or  any  other  notice  than  that  prescribed  and  given.    Id. 

17.  Entirb  Capital  Stock  or  Corporation  is  a  trust  fund  for  the  payment 
of  its  debts.    Id, 

18.  Unpaid  Subscriptions  to  Stock  or  Corporation  are  port  of  its  aosets 
which  are  available  in  equity  to  creditors,  and  a  general  assignment  for 
their  benefit  passes  them  to  the  assignee.     Id. 

19.  Assignee  or  Corporation  must  be  Able  to  Show  that  caOs  far  unpaid 
capital  stock  have  been  duly  made,  and  by  proper  authority,  as  he  can 
only  proceed  in  the  name  of  the  corporation,  and  must  show  that  the 
provisions  of  the  charter  have  been  pursued.    Id. 

20.  EquiTT  WILL  CoKPXL  DiRBcroBS  or  OoRPORAnoN  to  make  calls  lor  un- 
paid capital  stock  as  required  by  the  charter,  whentfrer  aid  is  invoked 
by  creditors  or  their  representatives.     Id. 

21.  Intervention  or  EquttT  roR  BRNRrrr  or  Cbsditors  booooies  indispens- 
able when  corporations  cease  to  keep  up  their  oiganisatinp  and  abandon 
all  action  under  their  charter.    Id, 

tt.  Corporation  is  not  NacisBaARiLT  Dissolved  bt  iNSOtiVBROT,  assignment 
for  the  benefit  of  creditors,  or  writ  of  seqvestnition.  If  it  keepe  up  its 
organisation,  it  still  exists,  and  its  franchises  and  powecs  not  capable  of 
assignment  must  be  exercised  by  it  in  subserviency  to  its  legsl  and 
equitable  obligatioDS.    Id. 

15.  When  Debts  or  Corporation  Require  It  to  Makb  Calls  for  unpaid 
capital  stock,  it  ii  its  duty  to  make  them  as  much  as  it  is  to  ceQeot  other 
debts  due  it;  its  discretion  in  the  matter  reiates  only  to  the  time  and 
manner  of  making  tiiem.    Id, 

24.  FoRrEiTXTRE  or  Stock  or  Corporation  extinguishes  sH  ri^rts  and  liabili* 

ties  of  the  share-holder  and  of  the  oorperation  to  recover  on  it;  and  its 

creditors,  by  whom  the  money  is  needed,  can  object  and  iavekn  equity 

to  prevent  it  or  set  it  aside.    Id. 

Vk  Power  TO  Makb  Calls  roR  Unpaid  Stock  in  oofpofftctm  is  naled  in  its 

and  no  one  can  objeot  to  its  lawfnl  exaniss^  exMpt  ere^tsn  or 

rspresentatives.    Id. 
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mSU  far  luipMd  stock  to  tbo  trsMorar  of  the  oorporatioii%  they  must 
tender  the  Amoqnt  to  ite  Mcigiiee;  ead  if  he  zefoMe  it^  they  would  then 
be  entitled  in  equity  to  be  relieved  from  any  attempted  f erfeitiire.    Id, 

S7.  Whxbs  Matob  has  No  Powzft  to  Contbaot  iqr  Ekmotal  ov  DxiJ> 
AifTMATJi  raoM  CiTT,  the  cily  cannot  be  held  liable  for  damages  cansed 
by  the  deposit  /of  the  carcaeaes  upon  private  premiaes  by  a  parfy  who  had 
agreed  with  the  mayor  to  remove  tiiem.  HiUdor/  v.  Ci^  qfSU  LtmUf 
353. 

S8»  Fact  that  Muxhcipal  Ck>BFORATi02r  bas  If  ajw  Coittkact  with  Cxb- 
TAZN  PiBaovs  K>B  RxHOVAXi  07  GABCAflSBS  of  all  dead  animalu  does  not 
exonerate  the  owner  from  any  responsibility  regarding  the  removal  of 
snch  nnisances,  when  such  contract  cannot  or  is  not  complied  with.    Id, 

A  CoBPOEATiONS  Orms  thav  Muitigipal  mat  ax  Ixdioixd^  and  are 
amenable  to  the  criminal  law  for  th#  creation  and  maintenance  of  a 
public  nuisance;  but  for  other  misleasances  they  are  not  generally  in- 
dictable.   Dtlawaart  Divinon  Canai  Co,  v.  ConinumweaUh^  570. 

See  AosNCT»  &-11, 14;  Banks  akb  BAincniQ;  Kuibakoi;  Bailboam;  Taz* 

ASiOir9  4. 

OO-TKNANOY. 

L  EVXBT  TlSNAKT  IN  OOXXON  IB  EnTITLXD  TO  PO08l8a»  USB,  AND  EnJOT  the 

common  property,  without  accountability  to  his  oo^tenants  for  rents  or 
profits,  except  as  provided  by  statute,  for  so  much  aa  he  may  receive  be- 
yond his  just  share  or  proportion.    Qraham  v.  Pkrctt  658^ 

t.  TSNANTS  in  GOMMOtN  ARB  NOT  BoUND  TO  UsX  COMMON  pBOPBBTT  JoiNTLT, 

by  means  of  a  partnership  between  them,  but  may  possess,  use,  and  ec 
joy  the  common  property  severally,  accounting  to  their  co-tenants  for  so 
much  of  the  rents  and  profits  aa  they  may  receive  beyond  their  just 
ahare  and  proportion.    Id. 

IL  Whxbb  Tbnant  in  Common  Usxs  Common  Pbopbbtt  to  Exclusion  ov 
BI8  Co-tenants,  or  occupies  and  uses  more  than  his  just  share  or  pro- 
portion, the  best  measure  of  his  accountability  to  his  co-tenants  is,  as  a 
general  rule,  their  shares  of  a  lair  rent  of  the  property  so  occupied  and 
used  by  him.  But  peculiar  circumstances  may  exist,  making  it  proper 
to  resort  to  an  account  of  issues,  profits,  etc,  as  a  mode  of  adjustment 
between  the  tenants  in  common,  as  in  the  case  of  a  tenancy  in  common 
in  lead  mines;  and  in  such  oase^  in  settling  the  accounts  of  the  occupy- 
ing and  operating  tenanta,  each  should  be  charged  with  all  his  receipts 
and  credited  with  all  his  expenses^  including  those  for  necessary  improve- 
ments, on  account  of  the  operation  of  the  mine.    Id, 

4.  Tbnant  in  Common  Who  Oooupoes  and  Usbs  Common  Pbofxbtt  8kpa- 
BATSLT  CANNOT  BX  Hbld  to  account  to  hii  co-tenants  for  destmctioa 
or  waste,  unless  the  bill  suffioientiy  charges  it.   Id, 

t,  Tksast  in  Common  or  Sinolb  Tbact  or  Land  cannot,  It  Skims,  as 
AOAIN8T  HIS  Co-TXNANTB,  hold  CT  sell  part  of  the  tract  by  metes  and 
bounds^  or  convey  an  undivided  interest  in  a  specific  part  only,  nor  can 
mch  part  or  tntereat  be  sold  on  execution  against  him;  but  whether  the 
role  applies  where  there  are  several  other  tracts^  held  by  the  same  ten- 
ancy, in  which  no  interest  is  sold,  is  doabtfuL    Con^pau  v.  Qadfrt^^  133. 

C   OKANTRBOrlNTXBBTOrTXNAHTDlCOMMONINPAMrorSxVXBALTBAOra 

or  Land  Hkld  in  Common  caanot  maintain  a  bill  to  sat  aside  a  pre^ 
Ax.  Dxa  Vol.  C-fil 
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Tious  exacatioD  wale  of  the  teoftnt's  imerwt  in  waxh.  part^  on  the  grooBl 
tliat  th«  wait  of  sach  an  intareat  ia  inTalid;  becaaae,  if  tha  axeeatioa 
is  Toid,  tha  oonTeyanoa,  for  tha  aame  reason,  ia  also  Toid;  and  if  tha 
▼ayanca  ii  valid,  tha  execntion  aala  mnat  also  be  valid.    Id. 

7.  Whzbb  Txztant  ug  Commok  u  in  Posssssiok,  and  by  will  bequeatha  tha 
whole  estate,  in  the  presence  of  his  co-tenant,  who  acta  as  a  anbacribing 
witnesa  to  the  will,  thia  is  an  open  and  unequivocal  daim  of  adverse 
possession  to  the  whole  tracts  and  amoonta  to  an  ouster  of  the  oo-tenanL 
Miller  v.  MiOer,  638. 

ti  Either  ov  Co-tenants  mat  Redeem  Whole  ov  Joint  Estate  from  aala 

thereof  on  foreclosure;  and  upon  so  doing  or  upon  taking  an  aaaign- 

ment  of  the  certificate,  he  will  be  held  to  do  so  for  the  benefit  of  tha 

whole  eatata,  and  will  be  entitled  to  reimbursement  from  his  co-tenant 

of  the  amount  properly  chargeable  to  the  ahare  of  ench  oo-teoant.    Har- 

km  V.  MqJfU,  222.  * 

See  Paetition. 

(X)nPON& 
SeeBoNsa. 

COURTS. 

1.  Coukt  mat  Alwats,  even  at  Sctbsbqctsnt  Term,  and  after  the  case  haa 
been  finally  disposed  of,  set  right  mere  forms  in  its  judgments,  or  correct 
misprisions  of  its  clerks,  or  any  mere  clerical  errors,  so  as  to  conform  the 
record  to  the  truth.     Oibwn  v.  Chouteau,  366. 

1.  Where  Court  has  OMrrrED  to  Make  Order,  Which  It  might  or  ocgkt 
to  have  Made,  it  cannot  at  a  subsequent  term  be  made  nunc  pro  tune. 
In  all  cases  in  which  an  entry  nunc  pro  tunc  is  made,  the  record  should 
show  the  facta  which  authorize  the  entry.    Id. 

CRIMINAL  LAW. 

1.  CrnzEN  ov  Foikkion  Coctntry,  or  of  Another  State,  mat  be  OoyvrcTEa 

or  Manslaughter  in  Massachusetts,  if  he  inflicts  injuries  upon  an- 
other person  upon  the  high  seas,  and  the  latter  dies  within  that  commoa- 
wealth  from  the  effect  of  such  injuries.     Commonwealth  v.  Macloon^  89. 

2.  Allegation  in  Indictment  tor  Manslaughter  is  not  Bad  for  DurLicnr 

neither  for  alleging  that  death  M'as  caused  by  a  wounding,  an  expos- 
ure to  cold  and  inclement  weather,  and  a  starving,  nor  for  a  failara 
to  state  that  such  acts,  or  either  of  them,  were  mortal,  or  of  a  mortal 
nature.  Such  indictment  will  be  sustained  by  proof  that  death  «*as 
caused  by  all  or  any  of  such  inflicted  injuries.     Id, 

3.  Word  *'  Inflict  '*  does  not  Necessarily  Imply  Direct  Violence.   ML 

4.  Words  "I^flicfed  Injury"  Mean  Any  Bodily  II arm  which  is  caused 

by  one  to  be  suffered  upon  another.     Id. 

6.  Defendant  cannot  be  Convicted  of  Manslaughter,  unless  he  did  all  of 

the  acts  which  occasioned  the  death,  or  aided  or  abetted  the  doing  ef 
such  acts.     Id» 

ft.  CONVICnON  MAY  BE  HaD  FOR  CAUSING  DeATH  BY  STARVATION  OR  EXPOS- 
URE, under  a  statute  providing  for  the  punishment  of  causing  death 
within  the  state  by  means  of  "a  mortal  wound  given,  or  other  violenoe 
or  injury  inflicted."    Id. 

7.  One  Who  does  Criminal  Aor  in  One  County  or  State  vat  be  Hsls 

Liable  for  its  continuous  operation  in  another.    Id, 
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S.  Criminal  Hoxicidb  DivursD.    Id. 

t.  Whxbs  Fklont  hab  bekn  Committed  and  Fresh  Puiuiuit  is  Made  by  a 
prirate  citizen  and  the  owner  of  the  stolen  goods  on  reliable  information 
of  the  felony,  and  the  felons  when  orertaken  are  informed  of  the  felony, 
that  they  are  believed  to  be  the  perpetrators,  and  that  they  must  return 
under  arrest,  but  before  either  is  seized  one  rids  himself  of  the  stolen 
property,  whereupon  they  kill  the  pursuer,  the  killing  is  murder,  and  not 
manslaughter.     Brooks  and  Orme  v.  CommonujeaUh^  645. 

IOl  When  Private  Citizen  Seeking  to  Makb  Illegal  Arrest  is  kiUed  by 
the  pursued,  the  crime  is  not  necessarily  manslaughter.  This  depends 
on  whether  the  killing  was  without  malice,  and  arose  solely  from  a  sud- 
den heat  and  passion  upon  the  illegal  arrest;  if  it  was  prompted  by  wick- 
edness of  heart  and  oonsciousness  of  guilt  which  detMmined  the  pursued 
to  escape  at  the  cost  of  an  innocent  life,  the  killing  is  murder.     Id. 

11.  To  Reduce  Killing  to  Manslaughter,  it  must  be  shown  that  the  party 
doing  it  was  justly  provoked  and  transported  by  passion,  ungovernable, 
and  deaf  to  the  voice  of  reason,  and  the  cause  which  produces  this 
frame  of  mind  must  be  reasonable,  and  bear  a  just  proportion  to  the 
effect.    Id, 

VL  To  Reduce  Killing'to  ^Ianslaughter,  all  circumstances  must  lead  to 
the  conclusion  that  the  act  done,  though  intentional,  was  not  the  result 
of  cool,  deliberate  judgment  and  previous  malignity  of  hearty  but  solely 
.   imputable  to  human  infirmity.     Id, 

18.  Illegal  Assault  will  not  Reduce  Killing  to  Manslaughter,  when 
the  revenge  is  disproportionate  and  barbarous.     Id, 

VL  Cruel  and  Unusual  Beating  upon  Slight  Provocation  producing  death 
is  murder  by  express  malice,  though  the  killing  was  not  intended,  if  from 
the  weapon  used  or  circumstances  it  is  shown  that  great  bodily  harm  was 
intended.     Id, 

Iff.  Upon  Commission  op  Felony,  Private  Person  making  fresh  pursuit  on 
reliable  information  may  arrest  the  felon,  or  on  probable  suspicion  he 
may  arrest  the  felon  or  person  suspected,  but  on  suspicion  of  felony 
merely  he  cannot  break  open  a  house  or  kill  the  suspected  person.    Id, 

19L  Frivatb  Person  (and  a  Fortiori  Peace  Officer)  present  when  a  felony 
is  committed  is  bound  to  arrest  the  felon  on  pain  of  tiue  and  imprisonment 
if  he  escapes  through  negligence,  and  they  may  justify  breaking  open 
doors;  and  if  they  kill  him,  provided  he  cannot  be  otherwise  taken,  it  is 
justifiable;  though  if  they  are  killed  in  trying  to  make  the  arrest,  it  is 
murder.     Id, 

17.  Upon  Commission  op  Fslont,  arrest  may  be  justified  by  any  person  with- 
out warrant;  and  if  an  innooent  person  is  arrested  upon  suspicion  by  a 
private  citizen,  the  arrest  is  excused  if  felony  was  in  fact  committed, 
and  there  was  reasonable  ground  to  suspect  tiie  person  arrested.  But 
if  no  felony  was  committed  the  arrest  is  illegal,  though  an  officer  would 
be  justified  if  acting  upon  reliable  information  from  another.     Id. 

!&  When  Felony  has  been  Commiited,  or  upon  probable  suspicion,  a  pri- 
vate person  may  arrest  the  felon  without  warrant,  first  giving  notice  of 
his  purpose,  but  the  felony  must  be  proved  to  justify  the  arrest.     Id. 

10.  Larceny  will  Justify  Arrest  by  Priyatb  Citizen.    Id. 

20.  Where  Private  Citizen  Seeks  to  Arrest  an  innocent  party  and  is 
killed,  the  killing  is  manslaughter.    Id, 

21.  Arrests  of  Judgment  Arise  from  intrinsic  causes  appearing  on  the  face 
of  the  record,  and  in  criminal  cases  are  founded  on  exceptions  to  the  in- 
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dictment.  An  exoeption  to  this  rale  «Kwte  when  pavion  is  plnded 
iMiaBe  meakimm.     JMaman  DimmmOamd  Co,  ▼.  OomMOMweaUh,  .570. 

8S.  br  Civil  !AmiOHs,  WaASSvaa  xb  Alubobd  in  anest  of  judgment  musk 
bB'^sach  JMKtter  m  woold  on  denmrrar  he  sufficient  to  overfeum  the  action 
or  pies.  Mad  the  same  mJosppUes  in  both  civil  end  criminsl  caaew      Id, 

9L  Pbocbbdzmb  .avd  Oajsctb  or  Atmtanajian,  the  provocation  thereby  to 
the  de£endant»  end  hie  action  in  oppoeitian  to  them,  constitute,  together, 
one  entire  tnasactieo,  in  a  prosecution  for  homicide,  where  it  appeared 
that  the  ciotoas  assembly,  resnlting  in  the  hnmiftida,  grew  out  of  and 
was  directly  connected  ndth  one  that  had  assezhbLsd  at  the  same  place 
the  nij^t  before,  with  the  same  object    Potfenv.  Peap^  173. 

§L  BKonoummiKTBiAL  iok  Homkids  has  hot  oin.T  Bioht,  sut  la  uitdxr 
Ddtt  to  fiwMf  GBnnukUjr  l^AUAflxxoif ,  m»  a  whole,  sozToanding  the 
mi»ngi  its  natose  and  its  ol^jecte,  whether  tending  to  show  the  gnilt  or 
innoeenee  of  the  deleBdant»  where  the  homicide  resulted  from  eertsin 
asemnlihges  sad  their  riotous  conduct;  and  whether  the  proeecntion  does 
tins  «r  not,  the  dofrmdsnt  has  a  rights  either  by  csoss-ezamination  or  by 
his  own  witncsseii,  to  go  fnlly  into  the  matters  thus  constituting  the  rea 
geattB,    Id, 

Wk  BBsxMMMKn  ow  Waamm  RsLaxB  to  Bjb  Gwa,  axdtbsir  Gohtsauo- 
Tioii  IB  VBEBBMEB  OoKFBnRT,  whcre,  after  having  t^tififwl  for  the 
ptosccutisn,  in  a  trial  for  homicide,  in  reference  to  the  proceedings  of  a 
riotous  assemblage  connected  wi&  the  killing,  as  a  member  thereof,  de- 
nied, on  cmsH^flTaminstifm,  that  he  had  stated  to dififtrent  persons,  shortly 
after,  that  he  was  present  as  a  mere  looker^m,  and  took  no  part  in  it 
whatever.    Id, 

M  HOMIGZDB  IS  HOT   EZOCBED  Of  ATTMIPriMB  TO  CkllfrXL  BlOIOUS  ASSEM- 

BLAOS  about  defendant's  dweUiag-hoiise  in  the  night-time  to  leave, 
where  do  violence  had  been  done  or  attempted  by  them  against  either 
the  house  or  the  inmates.    Id. 

S7.  Conduct  or  BsvxMiuHT  towards  Bioroga  AfwanUiAfiR  a  bout  jub  J>weu- 
LiMo-HousK  IS  Excused  to  the  same  extent  as  if  the  danger  thereby  to  hia 
mother's  life  had  resulted  from  aa:actBala,ttack  upon  her  person,  or  the 
like  danger  to  the  defendant  from  an  attack  upon  him,  where,  from  his 
mother's  feeble  iutalth,  the  defendant  might  well  have  apprehended  that 
her  life  was  endangered  by  the  liotoos  prooaedii^s,  and  if  the  rioten 
were  informed  of  her  condition,  -or  if  all  naaaonable  and  practicable 
eflforta  had  been  made  .to  notify  them  of  the  fast.     Id, 

28.  Defendant  is  Excusable  in  AcrxNO  Accobding  to  Subbouhdino  Cot- 
cuiiSTANOBS  AS  TuEY  AFPBaBHD  TO  Hbi;  and  if,  from  thoae  circwn- 
staocea,  he  believed  there  unae  imminent  danger  of  death,  or  great  bodily 
harm  to  himaelf  or  any  member  .of  hia  family,  and  had  tried  every  other 
maaooable  means  which  would,  under  the  :cironmatanoes,  natnrally  occor 
to  a  bamane  -man  to  repel  the  attack,  he  might  reaort  to  sndi  forcible 
means,  even  with  a  dangerous  fraapon,«as  hobdieved  to  be  neoessary  for 
protaotien;  :and  if  snob  ineasB  resulted  in  the  death  of  aqy  of  -the  ai^ 
pssed  assail intn,  tbe homicide ia  ezoaaabfo.    Id, 

See  CoBFOB:«iiONS,  9,  10,  29;  NunsHOE;  AoviRuaBTr. 

I>AHAI3E& 

I.  Lboax.  Bmum  car  XUnaaiH  OAHHOfr  hb  AwasosD  OBBot  Oo&i,  m  AtftiON 
SasKBio  ffOK  JSqdcbablb  Rhldbf  ohlt,  dam^ea  being  neither  alleged 
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in  the  oomplaint  nor  claimed  upon  the  trial,  where  the  oonrt  finda  that 
the  plaintifrifl  not  eotHled  to  eqmtahto  relief,  hat  owteiiL  &ete  afpnr 
which  wonld  warrant  an:  action  by*the'plaiittiiP  fbV'daamgmL  BratOtff  t. 
Aldrieh,  528. 

BraekeUT.  Mfdgerttm,  211. 

St  MxAsaici  or  DAMAtsir  nr  Tbrn*  »  AcrrvA£  Cum  MiaanoN  Idr  tha  injnrj. 
Whatever  aaoertains  tiria  is  proper  evideaoe  lor  the  jnry.  Smlf  t«  AUe% 
642: 

A.  iHAPVBarrmrr  ob  Ujujitwtohim*  fsj^naat  etUkan  UHJOiOTiawnD  wnn 
Maliob,  draw  after  thenr  only  their  iimna4iatw  snddireofr  onnae^nanoea^ 
and  not  those  remote  and  speenhrtiTek  £b  sooii  eaaas,  diiiagw  ar» 
merely  compensatory.    Id. 

$,  Qbobslt  IfEouoKirT  OB  MAxmarnn-Aon  are  tbe  snbjeot of  haya  daanges, 
resting  in  the  discretion  of  the  jnry,  nninflnenced  by  ppejndiaa  or  pas- 
sion,    fd. 

f.  Damaobs  vob  IsnaiEB  iv  Fbohbrt  vary  aeeaiding  to  tiia  elaunant's 
right.     Id. 

T»  OwBBB  OTPBXCBOLiy KAT  Rmwbb  foiB  bfjUBTn^ob  permanently  affiscts 
or  depreciatea  hia  property;  bat  a  ttonant  or  eoa  having  only  apoasess- 
ory  right  can  recover  only  foraa  injury  to  hia  nae  or  eojoymant  of  itu  /d» 

K  Whin  Own bb  or  Pbopbbtt  is  w  Aoivai.  Posannoir  and  nae  of  it»  he  is 
entitled  to  recover  all  damages  flowing  direoUy  firom  tbetert  oeootplauied 
of,  whether  the  injury  is  permanent  or  temporary,     kt, 

%  OoifPBBSATiov  VOB  DuLDiUMDny  BHUOYiisfT  Oik  Ubbov  FbomTT  fior  a 
number  of  years  does  not  oompenaate  fisr  the  dimiaiwhad  valna  of  the 
land  itself.    Id. 

XO.  Whbn  Land  is  Leasbd,  Ikjitby  Wbtos  Dihinxbbxb  in  Aitvual  Pboftt 
to  the  tenant,  and  also  the  value  of  the  property  itaeli^  ia  tha  anbjact  of 
a  dbuble  action,  in  which  the  tenant  and  the  laodloFd  may  eaoh  reaover 
his  loss.    Idl 

11.  Whin  Owkib  or  Land  is  akso  OeomMLNT,  he  easBart  saoowr  damages  for 
injury  to  tiie  use,  and  alao  tat  tiie  permaaant.  injury.  He  cannot  recover 
double  compensation  for  the  same  loss.    Id. 

12.  Whin  THiBiABiDimBiMTMoBis  of  measuring  damages  resulting  fron^ 
» tort^  depending  on  the  dsonmataneas^  tiie  only  proper  way  ia  to  hear 
aO  the  evidence^  and  thes  to  inatruct  the  jury*  aoeording  to  the  nature- 
of  the  case,  and  the  extent  of  the  injury  is  also  a  fact  for  the  jury.     Id. 

IS.  In  AonoN  tob  Injubt  to  Land  vbok  Dipobitb  or  Sawdubt,  defendant 
is  liable  only  for  the  depeait  made  by  him;  if  others  have  contributed  to^ 
the  deposit,  he  cannot  be  held  liable  for  their  injury,  but  his  deposit 
must  be  separated  by  the  best  proof  tha  nature  of  the  case  affords,  and 
hia  liability  ascertained  accordingly.    Id. 


DEBTOR  AND  CBEDITOR. 

TBaFEaarr  not  Subjict  to  Cbiditob's  Duands.  —  At  the  req[uest  of  A,  an 
insolvent,  B  bought  stocks  for  the  benefit  of  the  wife  and  family  of  A« 
The  latter  had  no  control  over  the  investment,  none  of  his  money  was  in 
it^  nor  did  B  look  to  him  for  remuneration  in  case  it  should  prove  un* 
prafltable  afterwards.  B  conveyed  tbe  stock  to  the  beneficiaries,  and  it 
waa  held  that  it  could  not  be  subjected  to  the  payment  of  the  debta 
of  A.     WaddmgUm  v.  Loker,  260. 

See  CoBPOBATiONs;  Fbaupulint  COHYBTAHGni  Patmbtt. 
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I>EED& 

L  If  Dbbd  Ck»TAni8  Aht  I>iaGBiFTxyB  Lajsqvjmm^  whMJb&tm  tbs  alkfU,  Oift 
will  enable  one  to  identify  the  land,  it  ia  ao  &r  good.  JTeEMn  t.  Bni* 
kadk,  928, 

ti  DnauFTiOH  of  Lait])  hud  vot  bb  CtoMTADnD  iir  Body  of  Dkkd;  if  it 
refers  for  identification  to  aome  other  inatmment  or  docoment*  it  ia  aof • 
floient.  Or  if  no  reference  ia  made,  sureyay  monnmenta,  etc.,  may  be 
aaoertained  to  locate  the  land.  Bnt  while  there  ia  nothing  tpchniral  aa 
to  matter  of  deacription,  and  the  intention  of  the  parties  goTema*  it 
moat  be  contained  in  the  deed,  or  referencea,  expreaa  or  implied,  with 
iiibh  certainty  that  the  looality  of  the  land  can  be  aaoertained  from  it.   Id. 

&  Okavtxf  Who  Rblbs  upon  Bboital  or  Dbkd  of  Numbkb  of  Acbbs  Coif  • 
▼BTBD^  AS  OuARAimr  OF  QuAimiT,  thereby  miatakes  the  legal  eflbet  of 
the  inairament,  and  cannot  obtain  any  relief  npon  that  groond.  MarUm 
T.  HamUn,  181. 

4,  Vbbbal  Aobxemknt,  OoirmcFOBAnBovs  with  Eijuutiuit  of  Deed  and 
Notes  aud  Mobtoaoe,  on  Ck>H8n]aiATi0N  of  Sale  of  Laitd,  that  if 
the  land,  on  being  aureyed  by  the  grantee,  fell  ahort  of  the  quantity 
which  the  grantor  said  he  would  warrant,  a  anm  proportioned  to  sndi 
deficiency  ahoald  be  indorsed  on  the  mortgage,  is  merged  in  the  deed 
and  other  writings,  which  must,  in  the  absence  of  fraud  or  miatake^  be 
eonclnsively  presumed  to  contain  the  whole  contract;  and  besides,  such 
▼erbal  agreement  tends  to  contradict  the  notes  and  mortgage  giren.    Id, 

§,  Mistake  nr  DESGEimoN  of  Land  in  Deed  mat  be  Cobbeoted  bt  tiuB- 
SBQUENT  Deed  thereof,  executed  by  the  same  grantor,  for  the  purpose  of 
correcting  the  description  and  confirming  in  the  grantee  the  title  to  tiie 
land  intended  to  have  been  deecribed  in  the  prior  deed,  and  the  two 
deeds,  taken  together,  will  operate  to  pass  the  title  to  the  grantee  named 
therein.    Chtve  y.  Cojfin,  229. 

C  Ad  Valobsx  Stamp  is  hot  Rbqvibbd  on  Dsbd  Bbpobiiibo  DsacBiFncni 
IN  Pbiob  Deed  of  the  aame  premiaea.  A  atamp  affixed  to  nibh  deed  aa 
a  eontraet  or  agreement  ia  sufficient.    Id» 

See  Aqknowuedombntb;  BooNDABiBi;  Bzaoumun. 

DEFINinON& 
HdOBBBOLD  FuBNiTUBB  OoMPBiSBs  Btbetihibo  tluii  oQiitabiitaa  to  the 
oonTenience  of  the  hooaeholder  or  oroamaDt  of  tho  hooaa.    Hoep^s  J^ 

DOMIdLB. 
See  Taxation,  8,  t. 

BASEMENTa 

■AIBMBNT  PBOFKBy  WHEN  ObaNTED  TO  OnB  IN  QbOM^  II  MeBE  PbMONAL 

RiOBT,  and  cannot  be  assigned  or  inherited;  bat  a  profit  a  prendre,  when 
in  gross,  is  treated  as  an  estate  or  intereat  in  the  land  itself  and  may 
therefore  be  for  life  or  inheritance.     TMemm  FiMmg  Cb.  ▼.  Coarier,  Sffl. 

See  Estates;  Waters,  12-16;  Watb. 

BJEOTMENT. 
L  SpmNKjECTMBNTMUBTPROCEEDinthenamaofthaplamtiflfifheiaa 
leaident,  even  after  a  suggestion  that  he  is  insane^  aa  the  oourt  haa 
power  to  appoint  a  guardian.    AOmY.  Bamaotif  282, 
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t.  WBiBBPABTrBuxDizr  EjaomuT  has  both  the  poneMumaadm  life  estate 

in  the  property,  and  has  conveyed  it  by  mortgage  to  the  plaintiff,  he 
cannot  retain  the  poseesaion,  by  showing  that  when  hie  eortesy  oeaoea, 
the  heirs  of  his  deceased  wife  may  perhaps  be  entitled  to  it.    Id, 
S.  MoRTOAOSB,  WITHOUT  FoASCLOSURB  OR  Salb,  may,  after  matority  of  the 
obligation,  maintain  ejectment  against  the  mortgagor.     Id, 

4.  Wherb  Defendant  in  Ejecticknt  has  Possession  and  a  life  estate  in 

the  property,  his  heirs  cannot  be  made  parties  defendant  with  him.     Id, 

5.  Plaintiff  in  Ejectment  must  Recover  on  Strength  of  his  Own  Ti- 

tle.    Oreve  v.  Coffin,  229. 
1.  In  Ejectment,  Defendant  nBed  not  Set  up  Title  in  himself,  or  in  any 

one  else;  it  is  involved  in  his  denial  of  plaintiff's  right.    Bat  if  he  wishes 

to  avail  himself  of  facts  not  amonnting  to  saoh  denial,  he  mnst  plead 

them.     Nela(m  v.  Brodhack,  328. 
7.  In  Ejbctmxnt,  Value  of  Rents  and  profits  may  be  proved^  but  the  value 

of  the  premises  oannot.    Alien  v.  Hanton,  282. 

See  Statute  of  Limitatiohs. 

ELECTIONS. 

It  n  Ehbor  to  Admit  as  Evidence  Certified  List  of  Voteiui^  ordered 
by  the  board  of  registration  to  be  stricken  from  the  list  of  registered 
voters.  Only  the  record,  or  a  copy  thereof  properly  oertified  to  be  a 
copy,  is  so  admissible.    Pluires  v.  Staiet  117, 

EMINENT  DOMAIN. 

State  has  No  More  Right  to  Interfere  with  Privatb  Pbopebty  with- 
out CoMFBKaATioN,  to  make  or  improve  a  canal,  than  it  has  for  a  road 
Bpon  land.    Byan  v.  Brown,  154. 

See  Railroads. 

EQUITY. 

1.  Whkeb  Onb  of  Two  Innocent  Persons  mubt  Suhbr  by  the  wrong  of 
another,  the  one  who  enables  such  other  to  commit  the  wrong  must  bear 
the  consequences.    SpraighU  v.  ffawley,  452. 

I.  EQunrAiDei  THE  Vigilant  AND  AonvB,  bat  not  those  who  sleep.  Nothing 
can  call  the  court  into  activity  but  conscience,  good  faith,  and  reasonable 
diligence.     Oermantown  Passenger  R.  R,  Co.  v.  FWer,  546. 

See  Accounting;  Assignments,  2-6;  Bona  Fidb  Pubchabbbs;  Corpora- 
tions, 8,  18,  20,  21;  Damagbs,  1;  JuBT  and  Jubors;  Sbt-off,  1; 
Trusts. 

ESTATES. 

1.  Land,  or  Intebbst  in  Land,  cannot  be  Pbesortbbd  iob;  and  it  seems  a 
profit  a  prendre  is  within  the  role,  especially  when  it  is  not  pleaded  in 
a  9«e  estete,  but  in  a  man  and  his  ancestors.  Tinkrnn  Fiahitig  Co,  v.  Car' 
Ur,b91. 

t,  LiMTTATiON  TO  Heibs  ON  Failurb  TO  APPOINT  enlarges  a  life  estate  to  a 
fee.    Dobson  v.  Ball,  586. 

%■  When  Lifb  Estate  only  is  Gitbn,  followed  by  general  power  of  appoint- 
ment»  and  on  failure  to  appoint,  to  children,  or  to  special  heirs,  the 
power  to  appoint  will  not  enlarge  the  estate  of  the  eesiid  que  irust  to  a  fee^ 
and  on  failure  to  appoint^  the  children,  or  special  donees  in  remainder, 


iiMii  Djf  piiQDMn^  iMi  ■oi  Dy  wty  of  inHnMun  m  nous  or  »•  MMin  9*> 
Id. 


ESTOPPEL. 

Oim  BT  BzpBni  Aqbbdibit  eiMovnsn  aootfaier  to  mM*  on  land* 
and  go  OD  and  improvo  it^  aod  expend  money  and  labor  npoa  it,  neitlMr 
he  nor  liia  liain  can  aftenraxda  take  the  land  from  tiie  ene  mafcing  the 
in^roTemeata^  though  tiie  fonner  may  have  the  older  and  better  titl% 
aadbeigaoraBtof  theirngbtB.    ifi&r  ▼.  ila2far«  538. 

STIDSNGE. 

1.  EfwncE  TKStiaa  to  Ebtiblish  Fact  Whiou  Ir  n  Owwmsmd  to  Pbovi 
is  properly  reoeiTod,  although  it  may  not  be  the  most  eatis&ctory. 
BrackeU  y.  Xdgetion,  211. 

SL  8XPABATX  WBiTTSNiNSTRiniXRTB  Mads  AT  Saks  Tnnc,  between  the  same 
parties,  and  with  reference  to  the  same  traoaaetion,  are  to  be  read 
together  and  construed  as  parts  of  the  same  transaction.    Id. 

%,  Dbclabation  ov  Pabtt  to  Suit  relating  to  the  snbject-matter  is  evidenee 
against  hbn,  tto  matter  when  made.  Whether  tiiey  effect  another  party 
to  the  suit  depends  npoa  whether  their  acts  were  joint;  if  ao^  the  deda- 
laftioBs  o<  one  m  endenee  against  both.    Stmona  t.  Vutetm  OUdfM,  Cb., 

See  Aax!ror,  12-14;  Oostracib,  2-4;  Criiiinal  Law;  ELiono98;  Kxw 

Tual;  Usaobb  Aim  CrarraMg;  Wttri 


EXBCUTI01I& 

L  T^T  Rial  Jjmaaaa  Boxed  nr  Ezsctmoff  abb  to  bi  Soild  Am  Paos 
AB  BxAL  Bstatb  is  a  role  which  admits  of  few,  if  any,  ezoeptioiis. 
PcUtimm*s  Appeal,  637. 

SL  On  Wro  Comflains  of  ExcuaiTB  Lxvt  upon  ma  Labbs  8Houij>  Movb 
BOB  RbliBF  in  the  oeort  from  which  the  ezecntion  iasoed,  instead  of 
prooeeding  by  bill  in  equity.    Ctunpau  ▼.  €k>4firei^  133. 

t.  ExBOUTtoB  Salb  ov  Lanm  will  bot  bb  Set  Asidb  bob  Ibadbquact  or 
Pbiob  Alokb»  eepeotaily  when  it  is  subject  to  a  year's  redemption,  of 
which  the  ezeontion  debtor  does  not  avail  himself.    Id, 

4w  Onb  Who  Fails  to  Rbdbbm  Labbs  Sold  ob  Exbodhob  wikhib  Tikb 
Ldotbd  bt  StatotBi  through  culpeble  negligenoe  or  ignorance  of  the 
law,  has  no  claim  to  relief  in  equity.    Id, 

5.  Samb  PRBsuMFnoN  or  Ibtbndmbht  cannot  bb  Ibtbbbbd  from  a  sheriff's 
deed  as  from  a  direct  conTcyance  from  the  grantor.  In  the  latter  esse, 
the  ambiguity  is  the  grantor's  fault;  he  has  Toluntarily  sold  his  prop- 
erty, and  received  the  proceeds,  and  everything  should  be  construed 
more  strongly  against  him  than  his  grantee.    Ntlton  y.  BrodkoKk,  328w 

i.  8HBBirr*8  Dbbd^  Von>  bob  UBOBSTAiBTr  IB  DBBcatipnoB  of  the  land  con- 
veyed, is  not  cured  by  reciting  notice  by  advertisement  of  the  time  and 
place  of  sale  and  the  property  to  be  sold,  ''a  copy  of  which  advertise- 
ment is  hereto  annexed,  and  makes  part  of  this  deed,"  and  in  the  grsnt- 
ing  port  redting  that  he  transfers  to  the  purchaser  the  interests  of 
defendsnt  '*in  and  to  the  above-dssoribed  property.**  Hie  advertise- 
it  cannot  be  deemed  part  of  the  desoription,  and  as  the  latter  in  ae 
\y  refers  to  the  former,  it  is  Bot  moditol  or  eontroUed  by  it^    Id. 
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7.  PsocKiM  OF  Tmovaam  «y  Jvmnmrr  I>moA  Sold  ov  Szioution  Bb- 
Ufsn  AITD  iRB  TO  BB  PjiD  TO  GBXDnoft  vpoD  whoM  exMiitioii  the  prop- 
erty is  aol^  and  not  to  m  jvdgms&t  creditor  whoee  exeoatioa  has  expired 
by  lapee  of  tinoi  ond  which  is  aot  theref ote  m  lien  npon  the  propeiiy, 
KmgtUm  Bmkr.  Blibtge,  616. 

8ot  CoHmoT;  CoBFOiL4Tiovfl»  13;  Co-rnrANOT,  6;  Flzromis»  3-4;  Tbotib,  3. 

BXBCCm>B8  AND  ADMraiSTRATOBfi. 

L  Whbt  Tbitbt  FairiM  abb  Stolxst  while  in  the  hsadi  of  an  exorator  or 
administrator,  he  is,  in  equity,  exonerated  from  liability,  and  is  frov 
neeeesity  a  competent  witness  in  his  own  behalf.  In  snoh  case  an  eqni  • 
table  defense  may  be  made  in  an  action  at  law,  a  jury  being  sabetitated 
in  the  place  of  the  chancellor.    Sitie  t.  MemghoTy  298. 

1  RzsooTOBS  Ain>  ADMimsTRATou  are  subject  to  liabilty  only  for  want  of 
due  care  and  sldll,  and  the  measure  required  of  them  is  the  same  demanded 
of  bailees  for  hire,  or  that  which  prudent  men  exercise  in  the  direction 
of  their  affiurs.    id* 

%,  Qabm  Rbquibkd  ov  ExicuTDB  OB  ADHDriBiBATOB  as  to  the  property  in  his 
possession  must  bo  graduated  according  to  its  character,  its  Talne^  and 
Ihe  eonyenianoe  ol  its  being  made  secure^  the  facility  for  its  being 
italan»  and  Um  temptatioBs  theretcb    Id, 

FAOTOB& 

1.  DiLnrBBT  OF  €k>ODB  TO  Gabbub  bt  CoiraioiioB  fob  TBAHnoBxinoif  to 
CoNmonKB  IS  SuFfimnrr  Dblxvbbt,  and  the  lien  of  the  latter  for  ad< 
Tsnces  made  upon  the  goods  in  anticipation  of  shipment  will  attach  as 
soon  as  the  goods  are  so  delivered.  Primo$  t.  Bo$Um  and  LoweU  R,  R, 
C9rp,t  129. 

ti  P08BI88I0N  09  BiLL  OF  LaDIKO  SiONBD  BY  AlTTBOBTrT,  AND  INDOBSBD,  19 

Eyidbngb  of  Titlb.  Even  if  the  bill  was  not  anthoriied,  yet  if  the 
goods  were  aotually  sent  to  the  consignee,  his  lien  for  adrances  will  at- 
tach.   Id. 

See  AoBBor,  8. 
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See  Watebs,  12-10. 
FIXTURES. 

1.  BviLDIlfO  D0B8  VOT  BxOOMB  PaBT  OF  RbALTT,  BUT  OOJfTIBUBS  TO  BB  PbB- 

BONAL  Chattbl^  and  the  property  of  the  person  who  erects  it  on  the  land 
of  another,  by  the  latter's  pemussion,  upon  an  sgreement  that  it  may  be 
removed  at  the  pleasure  of  the  builder.  Qoodman  v.  Hanmbal  etc.  R,  R, 
Co.,  931^ 
t.  Whsbb  Labdlord^  bbvobb  Ezpibation  of  Tbbm,  Enjoins  Tenant  from 
removing  the  chattels  or  fixtures,  the  tenant  will  be  allowed  a  reasonable 
time  after  the  dissolutuNi  of  tho  injunction  within  which  to  demand  and 
remove  them.   Id* 

8.   FUBCHASBB  OF  RSAL  BSTATB  AT  EXBOUnON  SaLB,  WhO  DbTAGHBB  FiXTURR, 

intermediate  the  sals  and  the  giving  of  the  sherifiTs  deed,  is  liable  for 
its  value,  under  the  New  York  revised  statutes,  to  the  person  only  who 
Sfventnally  roenves  the  deed;  sad  if  the  purchaser  himself  receives  the 
dssd,  no  ono  can  complain  that  he  was  injured  by  the  detaehmont   Id. 
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4.  AiTKftXATTo:*  or  Arttclb  iob  Pitrposb  of  Pkbmaksht  iMPBommrr  ov, 
OR  UsB  WITH,  Rkaltt,  RBKDBBa  It  Fixturi,  wheTO  no  difRwant  ia- 
tention  or  purpose  is  manifested.    PoUer  ▼.  CwmweU,  485. 

%  PoBTABLB  Orist-mill  13  FiXTURB,  as  between  a  purchaser  of  the  land  at 
ozeention  sale  and  a  receiver  appointed  in  supplementary  proceedings 
against  the  jadgment  debtor,  when  it  is  connected  with  other  machinery 
in  the  building  by  a  belt»  and  is  fastened  to  the  floor  by  iron  rods  or 
bolts,  and  is  capable  of  being  removed  by  taking  it  apart  without  being 
injured  or  injuring  the  building,  but  is  designed  as  a  permanent  stmo- 
tnre  for  use  as  a  custom  grist-mill  for  the  neighborhood.    IcL 

FORFEITURES. 

VoRVBiTnRBS  ARB  Odious  III  Law,  AND  ARB  Ebiorced  oklt  where  ttiere 
u  the  clearest  evidence  that  that  was  what  was  meant  by  the  stSpula- 
tions  of  the  parties.  There  must  be  no  cast  of  management  or  trickery 
to  entrap  a  party  into  a  forfeiture.   Hdme  v.  PkUaddpkia  L.  /.  Co.,  62L 

FRAUD. 

1.  Whbm  ExAMtEOKO  QuBSTiONS  OF  Fraub,  oourts  will  look  into  all  the  cir- 
oumstances,  and  while  express  and  positive  proof  is  not  required,  yet 
mere  suspicion,  leading  to  no  certain  results,  will  not  estafaliah  Crand. 
Waddingkm  v.  Loker,  2(K>. 

J»  Iv  InvBsnQAnoNS  to  Estabubh  Fraud,  great  latitude  of  inquiry  is  alwaji 
admissible.    SimoM  v.  Vuloan  Oil  db  M.  Co,,  628. 

See  CONTRACIS,  16;  C0RP0RATI0Na»  7. 

FRAUDULENT   GONVEYANCE& 

L  Voi.uifTABT  Dbbd,  without  Considbration,  can  OHLT  BB  ATOn>KD  by 
•ome  one  having  equities  against  it.     Rffan  v.  Brown,  154. 

JL  Pabtt  oannot  Withdraw  his  Profbrtt  from  his  Crbditob8,  nor  can  h^ 
if  he  owes  debts,  devote  his  capital,  industry,  or  credit  to  the  aocnmnlap 
tion  of  property  to  be  held  by  some  third  person,  for  his  own  use  or  thai 
of  his  family,  to  the  exclusion  of  his  creditors.  In  such  cases  the  law 
intervenes  and  goes  behind  the  fraudulent  sad  secret  transacHon,  and 
•nbjeots  the  property  or  trust  funds  to  the  payment  of  just  and  lagd 
demands,      Waddmgiom  v.  Loher,  2&k 

QABNJSEMEST. 
See  ATTAamiBHT. 

GIFTS. 

1.  Whbh  Gift  is  not  Ezboutbd  bt  Dblivbrt,  but  the  determining  act  r»* 
mains  In  JSeri,  the  law  gives  no  force  to  the  mere  intention  to  do  ft 
Crmtford't  Appeal,  609. 

%  Wkbrb  Husband  has  Monbt  of  Wifb  which  he  does  not  pay  to  her,  bot 
which  he  credited  on  his  books  as  actually  received  by  her,  and  carried 
it  into  an  account  of  moneys  admitted  to  be  hers,  mingled  it  witii  it^ 
credited  interest  upon  it»  and  finally  consolidated  the  aooonnt  and  added 
interest  on  the  total  sum,  — this  constitutes  an  executed  gtft»  followed  by 
an  express  trust,  in  the  form  of  an  aooount  for  it  and  its  aoorued  intsr- 
eal^  which  cannot  be  impeached  hj  mere  volunteers.    IsL 
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OROWINO  CROPa 

€hMiwnra  Gson  Pajb  to  Adkinibtrator,  and  not  to  Hsib»  and  are  liable 
to  be  Mixed  and  sold  on  ezecation  as  personal  ehattels  of  a  debtor.  Pal' 
ikon's  Appeaif  687. 

GROWING  TREES. 
See  Statdtb  or  Frauim^  S;  4. 

GUARANTY. 

L.  QVAKAHTT  OF  COLLBORON  IB  UnDKBTAKIKO  BT  GuABUTTOB  THAT  DXBT 

WILL  BB  Paid,  if  proper  meaanres  to  collect  it  are  taken  within  a  reason- 
able time  after  it  becomes  payable.     Craig  ▼.  ParBa,  469. 

i.   GUABAlfTOB    OF    Ck>LLBCriON    WILL    BB    DI8CRABOBD    BT   DbLAT    OF    SiX 

MoiVTHs  in  taking  measures  to  collect  the  debt,  where  all  the  principals 
reside  in  the  state  and  can  be  personally  served.  Id, 
S.  Guarantor  or  Gollbotion  will  bb  Dischabobd  bt  Unrbasobablb 
Dblat  in  taking  measures  to  oollect  the  debt,  notwithstanding  that  dur- 
ing the  whole  period  the  principals  were  hopelessly  insoWent.  Mason, 
Woodruff,  and  James,  JJ.,  dissenting.    Id, 

See  Nbootiablb  IirsTBUiCENTfl^  8. 

HIGHWAYS. 

1.  Ora  Who  Gbabts  Land  as  Boundino  on  Stbbbt,  A5i>  Owvs  Stbip  of 
Lahd  bo  Dbsgbibbd  ab  Stbbbt,  cannot  be  compelled  in  equity,  at  the 
suit  of  the  grantee,  to  open  and  maintain  the  strip  as  a  street  fit  for 
trareL    Hennesmy  ▼.  Old  Colony  and  Newport  B.  £,  Co,,  127. 

%  BausmAMT  upon  Stbxet  dobb  hot  Im flt  Gotbhavt  tbat  It  has  maja, 
er  will  be^  maintalnad  so  as  to  be  fit  for  tra\reL    Id, 

HOMESTEAB& 
SeeLiBNa»  4. 

HOMICIDE. 
See  Cbiminal  Law. 

HUSBAND  AND  WIFE. 

1.  Efxdbnob  that  TnxB  to  Land  on  Which  Houbb  wab  Butlt  wab  m 
ifAg^ttTwn  Woman,  that  she  knew  where  her  husband  got  the  brick  with 
which  tke  house  was  built,  and  the  price  of  them,  and  that  she  furnished 
what  money  was  paid  on  aoooont  of  the  brick  and  the  building  of  the 
house,  tends  to  show  that  her  husband  acted  as  her  agent  in  the  pur- 
chase of  the  brick,  and  will  support  a  finding  of  the  court  that  they  were 
sold  and  deliTcred  to  her,  and  that  she  agreed  to  pay  for  tbem.  TuUle 
r,  Howe,  205. 

X  Valub  of  Ikpbovbmbntb  Plaobd  bt  Husband  on  Land  or  Wifb  will 
BB  Afplibd  by  impropriate  equity  proceedings,  to  tke  payment  of  claims 
ezisting  against  him  at  the  date  of  the  iuTestment.  On  a  proper  case 
made,  equity  will  decree  a  sale,  and  a  division  of  the  proceeds  according 
to  the  rights  of  the  respectiTe  parties.     Kerby  v.  Bruiu,  376. 

S.  TiLkNSACTiON  DOBS  NOT  AMOUNT  TO  GiFT  BT  WiFB,  where  the  husband  re- 
ceives, counts,  and  keeps  money  paid  her  by  her  debtor,  and  afterwards 
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iiiTMts  it  for  her,  Irat  a*'t!i»  time  oi  pagniMBt  gms  her  do  Mooriij  for  tt» 
moA  eight  or  noee  years  thereoitar  ghroe  her  m  jfii^amt  note  for  ik 

4.  Whxbx  Monxt  IB  Paid  Wm,  but  the  hoabaadiocemi^  emada^  and  kaepe 
ity  ehe  is  not  bonnd  to  veeouo  it  from  him,  or  produm  that  it  is  not  a 
gift.  She  may  rest  on  the  idea  that  hia  receipt  of  it|  in  her  presence, 
waa  with  intent  to  take  care  of  it  for  her.    Id, 

I.  Whzrb  Hubbav d  Rboeitbs  AiTD  Keeps  Momet  paid  to  the  wife^  and 
which  does  not  conatitnte  a  gift  frontiier  to  him,  he  beoomea  tfao  tmslse 
for  tiie  wif a^  and  tqpity  will  oompel  him  to  aoooo&t  to  her  for  andi 
msney.    Id. 

t.  MovET  Paid  Win,  bvt  Bxoheted,  Coubtbd,  asd  Kept  bt  Hubbahd, 
mad  afterwaida  invested  by  him  for  her,  does  not  oonstitate  a  gift  ftom 
the  wife  to  the  hnaband,  bat  makes  him  a  tnistee  for  her,  and  he  cannot 
change  the  character  of  the  transaction  into  a  loan  by  giving  a  bond  to 
asowB  its  payment  to  her.    7(2. 

T«  MaBHTEo  WoMAir  wnT  Sbow  by  Clsaa  and  Satisfactory  Pboov  that 
PftOPBBrr  C^LAIMSD  BY  Hb&  ia  an  ac^aiaition  by  her  own  means,  or 
the  means  of  frienda  ind^endenily  of  her  husband  Thia  being  eatab- 
Uahed,  ahe  ia  entiilad  to  the  full  benefit  of  the  property  as  her  separate 
eatate.    Id 

Sea  Debtor  aiid  Creditor;  Qifis,  2^  Spsgifio  P£RroRMANCB;  TRvan^  16. 

INFANCY. 
Bes  IffALKiomi  Prosecction;  NnuaBvca. 

INJUNCTIONS. 

1.  Orantiko  or  Rbpusikq  or  Writ  of  Injunction  is  a  matter  resting  in 
the  aoond  diacretion  of  the  court.  Shdemaher  v.  National  Meduauaf 
Bank  <f  BaUimore^  73. 

t.  It  18  Duty  of  Party  Applying  for  Writ  op  Injttnctioh,  not  only  to 
make  a  fall  and  candid  diadcsore  of  all  the  facts  in  his  case,  bat  also  to 
produce,  if  in  hia  power,  strong  prima  facie  evidence  in  support  of  the 
avermenta  upon  which  hia  alleged  equity  rests.     Jd, 

t.  Banking  Corporation  —  Injunction  to  Restrain  Misapflicatioii  of 
Funds.  —  A  bank  loaned  money  in  excess  of  the  amoont  it  waa  author- 
ized by  law  to  lend,  taking  collateral  securities  therefor.  A  steekholdor 
of  the  bank  filed  a  bill,  alleging  in  aubatance  the  illegality  of  the  loan, 
that  no  title  or  interest  in  aaid  collaterals  pasaed  to  the  bank,  and  that 
they  were  worthless  and  fraudolent;  and  praying  for  an  injonotion  to 
reatrain  the  bank  from  misapplying  ita  funds  in  the  praaeeation  of  saits 
to  recover  their  value.  It  was  hM,  —  1.  That  the  failure  of  the  com- 
plainant to  file  copiea  of  the  pleadinga  and  prooeedinga  in  the  anita 
aonght  to  be  enjoined,  as  exhibits  with  hia  bill,  waa  a  fatal  defect; 
2.  That  although  the  loan  by  the  bank  was  illegal  and  void,  yet,  being 
an  executed  contract,  the  bank  acquired  an  abaolute  or  qualified  interest 
in  or  title  to  the  aecuritiea;  3.  That  the  bank  directors,  when  protecting 
sooh  title  or  interest,  by  sait  or  otherwise,  are  acting  within  the  sphere 
d  their  aatiiority,  and  cannot  be  oontroUed  by  the  coorta.    Id 

See  Trade-mares^  11-14;  TRJBBPAflB,  2. 
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mSANXTT. 
SMbaonoonr. 

INaOLVSNCT. 

See  OOftFOBATIOHIi 

INSURANCE. 

• 

L  OoimiTBHff  Df  Pouor  ot  Insuranob  is  Valid  Whiok  Dmlaibi  nurlf^ 
AonQN  SHALL  "BK  SuBTAiNABLK  THXRBOM  tuileas  oommsnoed  within  dz 
numthB  after  a  loss  oocnrs,  and  is  to  be  ooxtstnied  in  oonneetion  with  sn- 
other  condition  in  the  policy,  that  the  payment  of  losses  shall  be  made 
in  sixty  days  from  the  date  of  the  adjustment  of  the  proofs  of  loss. 
Thns  construed,  the  limitation  of  six  months  does  not  begin  to  run  until 
the  expiration  of  sixty  days  from  the  date  of  said  adjustment,  when  the 
right  of  action  against  the  company  is  complete.  Mayor  qfNew  York  v, 
IlamiUon  Fire  Ins,  Co.,  400. 

2.  PoLiCT  OF  Iksuilancb  is  not  Void  because  the  risk  was  taken  in  Tiolaiien 
of  a  by-law  providing  that  certain  risks  should  not  be  taken  unless  ap- 
proved by  a  special  committee,  the  policy  having  been  issued  by  the  duly 
authorized  sgents  of  the  company,  and  upon  a  full  knowledge  of  all  the 
facts  material  to  the  risk.     Merckamia*  hu,  Co.  v.  Ourran,  361. 

S.  It  Debtob,  at  or  Immediately  after  Execution  or  Ajssionmxnt  of  a 
mortgage  on  his  property  to  a  creditor,  transfers  to  him  a  policy  of  in- 
oaraneo  against  fire  on  the  mortgaged,  premises,  though  nothing  be  ex- 
pressed at  the  time,  or  it  is  transferred  as  collateral  security  generally, 
it  is  a  oonclnaion  of  law  that  the  policy  is  to  be  held  by  the  creditor  as 
collateral  security  for  the  mortgage,  and  it  requires  an  express  agree- 
ment to  authorise  the  assignee  to  apply  the  insurance  money,  in  ease 
of  loss,  to  any  other  debt  or  liability;  and  so  the  jury  should  be  in- 
struoted.    BwekUy  v.  OartfU^  664. 

4.  In  Action  on  Pqugt  of  Life  Insxtrancb,  It  is  Oomfetknt  for  Plain- 

tiff TO  Proyx  a  oustom  among  life  insnianoe  companies  to  allow  thirty 
days'  grace  for  payment  of  premiums  due,  if  the  insured  is  in  usual 
health,  even  where  a  clause  of  forfeiture  for  non-payment  on  the  day  ex- 
ists.   H€lm€  ▼.  Pmaddpkia  L.  L  Co.,  621. 

5.  Where  Practice  of  Insurance  Company  is  to  Qiye  Notice  of  Aocrv- 

XNO  PRHMiuiiB,  and  fails  to  do  so  on  the  occasion  for  which  a  policy 
was  forfeited,  or  eo  deals  with  the  insured  as  to  induce  a  belief  that  the 
elaose  of  forfeiture  will  not  be  insisted  on,  etc,  thus  putting  the  insured 
eff  his  guard,  the  company  cannot  take  advantage  of  the  default  which 
it  encouraged.  Id. 
1  It  n  HOT  to  be  Doubted  xhat  Insurance  CoxrAmr  mat  Waitb  def eo 
tire  eompUaaoe  with  the  rules  of  insurance,    id, 

INTKENAIIONAL  UkW. 
See  War, 

JUDGMENTS. 

FOB  Sum  Designated  «a  in  satiifactian  of  a  esrtdb  Judgment,  and 
•osBteining  the  following  olanse:  "And  said  sum  is  in  foU  satisfaction  of 
all  elaias  and  demands  I  have  or  hold  •gainst.sdd  &  and  W^,  oar  either 
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of  them,  up  to  this  date," — will  be  confiniHi  in  iti  effisct  to  the  judgment 
therein  named*  and  not  permitted  to  release  another  action  then  pending 
between  the  Hune  partiea.    Orumleif  ▼.  WMf,  904. 

Bee  Atxobnet  and  Cubnt;  CniMiirAL  Law.  21,  22;  Orrm  awd  Om- 

cmas,  1. 

JURISDICTION. 

TiBonoA  CotjyTT  Ooubtb  arb  Coubts  or  Obnulal  Jobjbdiciioh  in  all 

oiTil  causes,  and  it  i«  to  be  presumed,  in  the  absence  of  proof  to  the  ocn- 

trary,  that  the  court  had  jurisdiction  of  the  particular  case.     When  the 

face  of  the  record  diaclcees  the  want  of  jurisdiction,  the  prssomptioA 

will  not  arise.     Waskingtan  €te,  B,  B.  Qk  ▼.  Akxandria  ttc  R,  R.  Odl» 

710. 

See  Sbt-ovf,  4. 

JURT  AND  JUROB& 

On  Hbaunq  bbiobb  Jubt  ov  Cask  Ck>iiBniiNO  Lbqal  A5i>  Equraxlb 
PBOOBBDiiroa,  if  the  plaintiff  Toluntarily  takes  a  nooanit^  withont  a  sub- 
ml^nm  of  tho  cquitj  bmnch  to  the  court  at  all,  the  snprema  coort  will 
not  reliere  him.     Khhy  v.  Brmu,  376. 

See  NsGLiOBNGi. 
LANDLORD  AND  TENANT. 

L  RlRT  NOT  DlTB  BS  IllOIDKNT  OV'REyXBSION,  AKD  PaMV  WITH  It  TO  Am- 

noiTKB  m  Bankrcftct  of  Landlord,  as  against  his  Judgment  creditor 
who  served  the  tenants  with  an  attachment  in  execution,  after  which 
and  before  the  rent  fell  due,  the  landlord  was  decreed  a  bankrupt,  and 
an  assignee  appointed.     EvauM  v.  Hamriek,  G05. 

2.  Bquitt  will  Hear  Evidbncb,  Fix  AnoiniT  of  Rbit,  and  decree  specific 
performAnoe,  or  hold  the  covenantor  liable  in  damages  for  the  breach  of 
his  covenant  to  renew  a  lease,  providing  that  the  amount  of  rent  for  the 
renewal  is  to  be  ascertained  by  what  responsible  parties  would  agree  to 
pay  for  the  use  of  the  premises,  as  that  fixes  the  rent  with  as  much  cer- 
taLity  as  though  it  were  to  be  determined  by  apprsisers,  and  only  means 
the  highest  market  value  of  the  premises  at  the  time  of  renewal  or  valu- 
ation.   Amoi  V.  AleocantUr,  252. 

t.  Whirr  Covxmakt  ior  Renewal  of  Liasb  provides  that  the  lease  shall  be 
renewed  if  the  parties  can  agree  upon  terms,  or  if  the  lessee  is  willing  to 
give  as  much  as  any  other  responsible  pwty  will  agree  to  give,  the  lessee 
may  elect  whether  he  will  take  damages  at  Uw,  or  have  specific  per- 
formance in  equity.     Id, 

4.  Agreement  to  Let  Farm  for  Term  of  Tears,  Bach  Partt  to  Furnism 
Fart  of  Stuck,  seeds,  tools,  etc.,  and  one  to  occupy  and  work  the 
farm  and  have  certain  specified  supplies  for  his  family,  after  which  all 
proceeds  to  be  divided  equally,  is  to  be  regarded  as  a  special  contract^ 
and  the  measure  of  damages  for  a  breach  thereof  by  tiie  owner  of  the 
farm  is  the  value  of  the  contract,  that  is,  what  audi  a  privilege  of  oc> 
cnpancy  and  working  the  farm,  subject  to  the  conditions  of  the  agree- 
ment^ and  under  all  the  contingencies  which  were  liable  to  affeet  the 
result,  Is  worth.     Tayhr  v.  Bradley,  415. 

fti  AonoH  FOR  Damages  for  Breach  of  €k>NTRAor  to  Lit  Farm  on  Sharw 
D  Maditadiablb  Immediately  upon  the  refusal  of  the  owner  to  pcr> 
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f  onn,  witfaoat  mwaiting  the  expiration  of  the  term.  Whether  the  opinion 
of  witneeaee  ere  adminible  in  evidence  to  prove  the  value  of  each  a 
eontrao^  fucere.    Id, 

See  AoKBTOT,  17;  Fiznmtt^  8. 

LABCENT. 
See  OouPOSAZiDira^  0;  Grzhzval  Law,  19 

UBEL. 

See  Slaudxb. 

LIENS. 

L  IfATiBUL-ifAN  MAT  EifioBCs  LixN  AOAinT  Sefamatm  Eicin  of  a  /am 
covert     TuUU  v.  Howe^  205. 

8.  Ldcx  of  Mbchanio  or  Matkbial-bcah  mat  bb  AflsxQirsDy  under  the  Ifin- 
nesota  itatute,  and  the  assignee  may  maintain  an  action  in  his  own  name 
for  its  enforcement.     Id, 

t.  It  Tract  or  Land  upon  Which  BuiLDiNa,  on  Which  Lixn  is  Oladcbiv 
18  Situated  Contains  Mors  than  Onb  Acbx,  the  claimant  may  carve 
oat  the  acre  upon  which  he  wiU  claim  his  lien,  without  consulting  the 
owner  of  the  tract.     Id, 

4.  Claimant  ov  Mechanic's  Lien,  Anterior  and  Superior  to  Homestead 
right,  may  enforce  his  lien  without  any  reference  whatever  to  such  home- 
stead right,  ^d  the  homestead  claimant  cannot  be  permitted  to  exercise 
a  right  of  selection  of  the  land  which  he  regards  as  his  homestead,  so  as 
to  interfere  with  the  enforcement  of  the  lien.    Id, 

LIFE  ESTATEa 
See  Estates. 

MALICIOUS  PBOSEOUnOK. 

IviAirr  n  hot  Liablb  tor  Malicious  Prosecution  of  Suit  dubino  his 
Infanot,  where  it  was  brought  in  his  name  by  his  froehein  anUf  and 
without  his  knowledge  or  authority,  even  though  he  expressly  assented 
to  the  suit  after  he  had  knowledge  of  it.    Bunihcun  v.  Sidoi/ems,  123. 

MANSLAUGHTER. 
See  Criminal  Law. 

MARRIAGE  AND  DIVOROB. 

SVIDBNOB  OF  Aon  OF  ADULTERY  BETWEEN  LfBBI«EB  AND  HIS  PaRAMOUB^ 
OOMMTTTED  AFTER    FILING  OF  LiBEL  FOR    DlYORCB  against  him  by  hls 

wife,  is  competent  to  show  the  nature  of  the  intercourse  between  them 
at  the  time  when  the  adultery  charged  in  the  libel  is  alleged  to  have  been 
committed.     Thayer  v,  Thayer,  110. 

MARRIED  WOMEN. 

Mabbied  Woman  has  Capacity  to  Contract  fob  Sale  of  mbb  Rbaa 
Estate,  and  to  convey  it  in  the  precise  statutory  method  oonferriaf  th* 
power.    DankdY,  Hunter t^\. 

See  Husband  and  Wifb. 
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MAflTB  AJXD  SISVAllT. 

1.  BnuTHATpExaoRZBBRniviiaiBnjTroFPSDicDAXaiQBAKnBOvOfB^ 
is  baaed  upon  thair  power  of  oontroL  If  the  mastar  eaanoi  mminaiMl 
tha  aarvant,  the  acta  of  iha  aerraat  are  daarij  aOk  hia.  Biitdmf  t.  {% 
^SlLomU,  3G2. 

JL  Mjuttkb,  u  RsaPOKBiBLBy  Cn^Lur,  vas  Fraus^  KsauaxHC^  or  other 
wrongfnl  act  «f  hn  ■ciiwamt^  AoauiMad  im  tha  taanaaatian  of  hia  bnai- 
neaa,  bat  not  for  willful  hijiuy  oommitted  by  the  aerraat  iriifle  ao  en- 
gaged, onleaa  it  waa  done  by  tha  eKpreae  or  implied  anthority  ol  tha 
master.     Mali  y.  Lord,  448. 

t,  Om    ElCPLOTED    TO    SSLL    60OD6    Df  HIS  ExFLOTXR'S  ASfflDTGi;    OiS   TO 

SuPKRiNTKND  HIS  Emflotkb's  BlVQiBaB  at  a  particular  store,  has  no 
implied  authoritjy  to  airest  and  aearoh  a  person  suspected  of  barTiBg 
stolen  goods  and  secreted  tiiem  aboat  hia  parson,  so  as  to  rsiider  the 
ployer  liable  in  dsmsys  for  snch  an  arreat  and  aearch.    ItL 

4.  SsRT AKT  HAS  Ko  IjcFUSD  AiTTHOBiTT  TO  Do  That  Whxch  the  master 

aelf,  being  present,  wonld  not  be  anthorised  to  da    Id, 

5.  When  Ikjttkt  Hafpsns  to  Sibvant  in  the  ooorse  of  hia  employment,  the 

master  is  liable  if  it  was  oocasioned  by  lus  nsgligenoe.   Jolummy.  Burner, 

613. 
•.  Iv  Injury  to  Srrtant  is  Result  ov  Hazardous  Ekplotmrnt,  without 

fault  on  the  part  of  the  master,  he  is  not  liable;  bnt  if  hia  negligfwoe 

was  the  direct  and  proximate  cause  of  the  injury,  he  is  liable,  whether 

the  employment  was  hasardous  or  not.    Id. 
7.  Whsn  Srrtart 'a  MisooMDUcr  Coivtributis  to  his  injury,  or  iHien  it  ariaea 

from  the  omission  of  a  duty  defined  or  preeoribed  by  law,  nagljfaane  ia 

a  qneation  of  law,  and  not  of  fact  for  the  jury.    Id. 

MECHANICS'  UENS. 
See  Liens. 

MORTGAQBa 

L  OoirvRTAjroi  xr  HcmsiUAWM  ow  Mobvoaar»  PRnosn  «o  TmiiD  Fasrr 
IS  Srtouw  iMonMAtPTM,  unlass  it  was  intended  to  npsHata  as  an 
aaaignmept;  and  anch  iatentisii  nraat  be  made  toisppsair.  tfiwev.  O^in, 
220. 

t,  Morto  AOEE  WITH  PowER  QT  Sau  IS  tnstoe  at  well  aa  creditor,  and  cannot 
become  purchaser  at  his  own  sale,  either  directly  or  indirectly,  so  aa  to 
cut  oS  the  equity  of  redemption.  Such  aale  is  not  To&d;  it  is  Tslid  for 
all  purposes  except  thai  tiie  moB^gsgor  najr  sedaem.  AUm  r.  Bammm, 
282. 

!•  Stipulation  in  Mortoaoi^  Providinq  that  the  wJiole  debt  aecured  thereby 
shall  become  due  and  payable,  upon  failure  to  piyr  the  intereat  annually, 
is  a  legal  and  valid  stipulation,  and  is  not  in  the  nature  of  a  penalty  or 
forfeiture,    Schoolq^Y,  Romaki,  87. 

4.  Assignees  ov  Equity  oj  Redemption  Take  Land  subject  to  the  mort- 
gage and  the  coTcnants  thesein,  which  may  he  enforced  against  the  land 
in  the  same  manner  and  to  the  same  extent  aa  if  the  assignment  had 
not  been  made.    Id. 

ft.  Redemption  bt  Owner  ov  PROPiBinr  8ou>  undsb  WoawaummM  AimuLi 
Sale  and  def eata  the  title  of  the  pnrdiaaar  HMraat    ffmim  t.  MiifiU, 
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1  Onb  Who  Movnam  Srasb  w  Pphc^mi  i»  VnaaMVoms  Sau;  and 
■abettnwitly  paichMW  tlM  inttMstof  oae  of  two«o4tiMBto  wlio  owned 
tke  ywupwfij  balore  tiM  atiA*  htm  the  rigbt  to  Md  tho  flnt-iutiiwd  estate 
or  jataNet  and  enfioroe  it  for  hie  own  beiiefit»  and  thia  right  ia  not  im- 
paired by  hia  aobaeqnentjy  acquiring  the  interest  of  anch  eo-tenant  No 
merger  of  the  estate  takes  phtoe  in  sncli  case^    ItL 

7.  SHSBinv  xir  Rwnxvivo  Umswr  Pijp  idii  Bbdbmption,  Acn  as  OmoBB 
or  L4W9  and  not  aa  the  agaat  of  the  party  who  porohaaed  at  the  sale. 
Id, 

S.  Estate  or  Pubchasbk  at  FouuLommm  8aij^  Fsiob  to  Expiration  of 
Tmx  to  RxDsn^  is  that  of  a  mortgagee  before  loveolosare,  — an  equita- 
ble estate  or  interest.    Jd, 

9.  MxsB  PO8BI801ON  or  MoniaAOVD  Chatisl  bt  Mobtoagob  is  not  Such 
SniUEHCB  or  OmwaamF,  or  anthori^  to  sell  the  property,  as  will  pro- 
tect, against  the  dnim  of  the  mortgagee,  one  who,  as  agent  of  the  mort- 
gagor, sells  the  property  and  pays  the  proceeds  in  good  faith  to  his 
principal,  in  the  belief  that  he  was  the  tme  owner.     l^praigkU  ▼.  Hcuth 

fey,  4512. 

See  AasiONiiBNTa,  1;  Ejbgtkbnt,  3;  Tbixbib^  16. 

MITNIOIPAL  CORPORATION& 
See  Ck>BPOBATiONfl,  27,  28. 

■     MXIRDER. 
See  Cbiminal  Law. 

NEGUGENGK 

L  Nbouobnob  is  Obvbballt  Qubbtion  or  Faot  dob  Jintr.  This  is  always 
so  when  there  is  any  doubt  as  to  the  facts,  or  the  inferences  to  be  drawn 
from  them.    Jcknatm  ▼.  Bruner,  613. 

2.  Whbn  Facts  Pbbsbnt  Clbab  Casb  or  Kbqt.iobno^  it  is  a  question  of 
law.    Jd, 

%  It  8H0uli>  bb  Lbft  to  Jubt  to  Sat,  dt  Aotion  fob  Damaoes  on  Ac- 
count or  Nbgligbncb,  whether,  notwithstanding  the  imprudence  or 
neglect  of  the  injured  person,  the  defendant  could  not,  ia  the  exercise  of 
reaaonanable  care  and  diligenoe,  hare  prevented  the  injury.  CFbaherty 
y.  Unism  R'y  Co.,  343. 

4.  In  Determining  What  would  bb  Bab  to  Aotion  on  Ground  or  Con- 
tubutort  Neouobnoi^  the  same  rigid  rule  would  not  be  applied  to  an 
iufant»  idiot,  or  insano  person,  as  to  one  who  bad  arrived  at  years  of 
ordinary  judgment  and  discretion.  All  that  is  necessary  to  give  a  right 
of  action  for  an  injury  inflicted  is  that  the  injured  person  shall  have 
exercised  care  and  prudence  equal  to  his  capacity.     Id. 

A.  To  Ck>NBTiTUTB  Neouobnob  di  Pabbntb,  Pbbcludino  RaooyBBT  roB  In- 
JUBIE8  to  theib  CHiiiDBEN,  there  must  be  an  omission  of  anch  care  as 
persons  of  ordinary  prudence  exercise  and  deem  adequate  in  the  car»  of 
children.    Id, 

C  TBAysLBB  ArrBQAOBiNO  XUiLBOAP  Tbaok  n  Bound  to  Ubb  hib  Etes 

AND  SABfl^  so  far  aa  there  ia  cpportomty;  and  nifijUgsooe  of  the  railroad 

company  in  giving  aignals  will  not  oxcosa  hia  omisiinn  to  be  diligent  in 

such  use  of  his  own  means  of  avoidiflg  daagsr.  Wrwd  r.  JSMsm  R.  E.  E, 

Co.,  406. 
Am.  l>Ba  Vol.  G^tt 
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7.  Whsn  QuBSTiDif  wiuH'iuufc  Tbavblbr  Used  OsxtaAXt  Gabb  avd  Pbkt- 
DXHOB,  nr  Amt  Gitkn  Casb,  liccomes  so  oomplicfttod  and  iiiTolYes  ao 
many  details  that  honest  and  intallxge&t  men,  acting  without  biaa  or 
partiality,  in  a  single  aud  .sincere  doaire  to  determine  according  to  the 
tiiith,  may  reasonably  diS&r  in  their  oondniHons,  then  the  qnestioa 
shoald  be  left  to  the  jury.    Id. 

i.  It  will  bb  Prb8cmej>  that  PBBaoN  Ikjitbed  in  ATTKHFrDfo  TO  Cboss 
Railroad  Tbaor  did  mot  Look  before  croasin^  if  it  appears  that,  luul 
he  done  so,  he  would  have  seen  the  approaching  train  in  season  to  have 
avoided  it.     Wiicox  v.  Home  etc  R,  B.  Co.,  446.  ( 

t.  Traykler  in  Grossinq  Railroad  Track  is  Bound  to  Ezbrclsb  at  leasts 
ordinary  sense,  pradenoe,  and  capacity;  and  this  requires  that  ho  should 
use  his  ears  and  eyes,  so  far  as  he  has  opportunity  to  do  so.  Failing  in 
this  duty,  he  will  be  deemed  guilty  of  contributory  negligenoe,  predad- 
ing  a  recoveiy  in  his  favor  in  case  of  injury.    Id. 

10.  Neoliqence  of  Railroad  Comfant  in  not  RniaiNO  Bell  or  Soundi^o 
Whistle  near  the  crossing  of  a  highway  does  not  relieve  a  person,  who 
is  about  to  pass  over  the  highway,  from  the  obligation  to  employ  his  sense 
of  hearing  and  seeing  iu  order  to  ascertain  if  a  train  is  approaching.     IcL 

11.  No  Rule  of  Law  Requires  Railroad  Ck>MFANT  to  Keep  Flagman  at 
Street  or  Road  Crossino  to  give  notice  of  the  approach  of  trains,  and 
the  omission  to  du  so  is  not  negligence,  unless  the  company,  by  aii  estab- 
lished and  hitherto  uniform  practice  of  that  kind,  have  given  ground  for 
expectation  that  such  warning  would  be  given.  Bmsi  v.  Hudson  H.  H.  IL 
Co.,  405. 

12.  Where  Evtdencs  is  Conflictinq  as  to  Concurrent  Nboligence  of 
Partt  Injured,  the  jury  may,  in  connection  with  all  the  facts  and  cir- 
cumstances of  the  case,  infer  the  absence  of  fault  from  the  known  dispo- 
sition of  men  to  avoid  injury  to  tiieraselves.  Horthem  Central  R'y  Co.  v. 
BUOe,  69. 

13.  AcnoN  will  Lie  wherf  ir  Appears,  either  that  the  party  inflicting  the 
injury  might,  by  a  proper  degree  of  caution,  have  avoided  the  conse- 
quences of  the  injured  party's  neglect,  or  that  the  latter  could  not,  by 
ordinary  care,  have  avoided  the  consequences  of  the  defendant's  negli- 
gence.    Id. 

U.  Where  It  Appears  that  Negligence  of  Both  Parties  was  Concur- 
rent, and  co-operated  to  produce  the  injury  complained  of,  no  action 
will  lie,  the  law  regarding  the  causes  as  equally  proximate  to  the  effect 
produced,  and  not,  therefore,  susceptible  of  apportionment.    1*1. 

16.  In  Ordlr  that  Person  may  Exercise  Proper  Care  in  Avoiding  Cox- 
sequences  of  hia  own  or  another  s  negligence,  .t  is  necessary  that  be 
have  time  to  become  aware  of  the  conduct  and  situation  of  the  latter.  Id, 

16.  Instruction  to  Jury  that  Plaintiff  cculd  not  Recover  for  Injury 
TO  Person  Deceased,  if  the  latter,  "  by  his  own  neglect  or  want  of  care, 
contributed  to  the  accident,'*  fails  to  define  what  character  of  neglect  or 
want  of  care  would  exclude  the  right  to  recover,  and  is  clearly  erroneoai. 
Id. 

17.  Running  Away  of  Team  is  Efficient  Cause  of  Injury,  if  it  put  in 
operation  the  force  which  was  the  immediate  and  direct  cause  of  the 
injury.  And  where  a  team,  negligently  left  imhitched  in  the  principal 
business  street  of  a  town,  runs  away,  and  after  an  attempt  on  the  part 
of  people  in  the  street  to  stop  it,  runs  into  another  team  properly 
hitched  at  the  side  of  the  street^  and  the  latter  team  runs  away,  and 
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collides  with  and  injures  a  horse  standing  on  the  side  of  the  street,  the 
injnry  is  the  natural  and  proximate  result  of  the  negligent  act  of  the 
owner  of  the  first-mentionod  team.     Orhjga  v.  Fltcbenstetnt  199. 

18.    PLAlTITirF  CANNOT  RECOVER  FOR  INJURY  TO  PROPERTY  IF  Hid  OWN  NeO- 

uoENCB  Contributed  thereto,  or  if,  by  the  exercise  of  ordinary  care, 
he  could  have  avoided  such  injury.  Id, 
19.  Leaving  Horse  Unhitched  in  Street  is  not  in  Itself  Neolioencb. 
Whether  it  ij  negligence  or  not  will  depend  upon  the  circuiostances  of 
the  case,  and  is  a  question  to  be  determined  by  the  jury  from  the  facta. 
And  in  determining  that  question,  testimony  that  the  horse  was  trust- 
worthy to  stand  unhitched  in  the  street  is  properly  admissible.    Id, 

See  Corporations,  10;  Damages;  Master  and  Servant. 

KEQOnABLB  INSTRUMENTS. 

L  ComnasARY  Voucher  is  not  in  Commercial  Sense  a  biU  of  exchange  or 
negotiable  instrument,  and  the  law  merchant  has  no  application  to  it. 
It  is,  however,  property,  and  when  actually  sold,  passes  by  delivery  like 
other  personal  property.  But  the  purchaser  can  acquire  no  greater  right 
than  that  of  the  seller,  and  when  the  property  is  stolen,  there  cau  be  no 
further  transfer.     Kodi  v.  Branchy  324. 

2.  Mere  Possession  by  Third  Party  of  Unindorsed  Negotiable  Paper, 
payable  to  the  order  of  the  payee  therein  named,  is  not  even  prima  facie 
evidence  of  title  in  the  holder  as  against  such  payee.     Vasline  v.  Wilding^ 

347. 

5.  One  Who  Writes  his  Name  on  Back  of  Non-nbootlable  Note  is  Lm- 

BLE  AS  Guarantor  or  Maker  to  the  holder  thereof,  and  is  not  entitled 
to  have  the  notes  presented  for  payment  when  due,  or  to  be  given  notice 
of  non-payment.  CromweUv,  ffeuriU,  627. 
4.  Meaning,  Extent,  and  Truth  of  Representations  mat  be  Properly 
Left  to  Jury,  where  there  is  evidence  that  a  party,  on  transferring  the 
noto  of  a  third  person,  represented  it  to  be  "as  good  as  cash,  and  that 
the  maker  was  perfectly  responsible,"  and  also  that  it  was  understood 
that  the  note  was  not  to  be  presented  at  once.    Abell  v.  MunaoTiy  1G5. 

6.  One  Who  Writes  his  Name  on  Back  of  Check  for  Purpose  of  Deposft 

IN  Bank,  and  then  declines  to  take  it,  but  allows  the  holder  to  receive  it 
thus  indorsed  and  to  depart,  is  liable  as  indorser  to  any  subsequent  bona 
fide  holder,  for  value.     TwndmLl  v.  Bowyer^  623. 

6.  Indorser  of  Negotiable  Paper  Warrants  Genuineness  of  Prior  Sig- 

natures to  every  subsequent  bona  fide  holder,  for  vriue;  and  if  the  sig- 
natures are  forgeries,  he  is  at  once  liable  upon  his  warranty  to  such 
subsequent  holder,  without  presentment  for  paym^ut  or  notice  of  non- 
payment.   Id, 

7.  Evidence  is  Admissible  to  Show  rvAT  Drawers  of  Check  Intended 

TO  Make  It  Payable  to  Payees  of  Another  Check,  but  by  mistake 
the  names  of  the  payees  were  misspelled,  instead  of  to  fictitious  persons, 
so  that  the  holder  could  use  it  without  their  indorsement.     Id. 

8.  Note  is  Materially  Altered,  and  is  therefore  not  Admi.'^stblk  in  an 

action  against  the  indorser,  where  the  evidence  already  shoAvcd  that  Ihe 
treasurer  of  a  corporation  drew  the  note  in  blank,  obtainetl  the  indonie- 
ment  of  the  presiduut  tlioreon  with  the  affii  "  Pres't,"  lie  rcfu:iing  to  in- 
dorse it  as  au  individual,  filled  up  ihe  note  with  the  presidents  name  as 
payee,  and  the  amount,  erased  the  word  "  Pres't  *'  from  the  iudorseuicnt. 
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and  then  gave  it  to  tbe  holden^  who  took  it  for  a  preoado&t  dolii  due 
them  from  tbo  oorporatioD,  and  with  knoirladgo  tiiat  tiia  indofMr  waa 
president  thereof.    Sharpe  ▼.  BeQu,  618w 

9.  NoTB  IS  That  or  Ck>BFORATiOM,  akd  hot  or  Inpividoal,  where  it  waa 

made  by  ono  who  waa  the  treasurer  of  the  oorporation  to  the  order  of 
the  payee,  personally,  withont  any  dfaagnation  of  the  oorpaiation  of 
which  he  waa  president,  bnt  waa  indorsed  by  him  with  ths  affix  *'  Pres't^" 
if  the  holders,  who  took  it  thns  indorsed,  knew  that  the  indonar  waa 
the  president,  although,  it  weema,  the  indaraer  would  have  been  iodi- 
▼idually  liable  if  the  holders,  were  strangers  to  this  fack    IcL 

10.  DsMAND  or  Patmsnt  op  Cuegr  Made  bt  Eesidsbt  or  VicKaBUBo  npoa 
bank  in  New  Orleans  while  commercial  interconiBe  between  Yicksbnig 
and  New  Orleans  was  prohibited  by  proclamation  of  the  President^  waa 
illegal.     Billfferrif  v.  Branch  and  Sons,  679. 

1 1.  Noncic  OP  Dishonor  or  Cbbok  Defostcxd  in  Bost-otfigb  at  New  Or- 
leans while  that  city  was  under  permanent  federal  ocenpancy  and  con- 
trol, and  addressed  to  Petersburg,  Virginia^  during  the  pendency  of  the 
civil  war,  was  of  no  avail,  unless  it  were  shuwn  that  the  law  or  a  general 
usage  req^oired  the  letter  containing  the  notice  to  be  preserved  by  the 
postmaster  untU  the  restoration  of  mail  oommnnication,  and  then  for- 
warded to  its  destination.     Fd. 

IZ  Pledgee  mat  Maintain  Action  in  his  Owji  Naiu  upon  Fbombsort 
Note  payable  to  order,  traosfeiredy  after  its  maturity  without  indorse- 
ment by  the  payee,  as  collateral  security  for  the  payment  of  a  debt  duo 
on  a  certain  clay,  where  the  pledgor  has  made  default  in  the  payment 
of  the  debt  which  it  was  pledged  to  seeore.  And  no  demand  by  the 
pledgee  is  neoeanry,  in  such  case,  to  enable  him  to  sue.  Whttev,  Pk^pe, 
190. 

1.3.  Plea  op  Patment  in  Action  on  Bnx  or  Ezcbaicos  CoHruaBs  the  canas 
of  action  as  set  forth  in  the  declaration,  and  it  is  error  to  permit  evi- 
dence to  bo  heard  or  to  require  the  plaintiff. to  answer  interrogatories 
tending  to  show  that  the  bill  was  not  made  by  the  defendant  in  his  in- 
dividual capacity,  but  as  president  of  a  oorpoiatioiL    Band  v.  Hak,  761. 

14.  Drawer  op  Bill  op  Exchange,  Sionkd  "Ohas.  F.  Halb^  FbbsV,"  n 
Individuallt  Liable  thereon.  The  addition  of  the  word  ''Pres't" 
to  his  signature  does  not  shift  the  responsibility  from  him  to  a  company 
of  which  ho  waa  president,  so  far  aa  the  holder  is  ocmmmnd.    Id, 

15.  In  Suit  on  Note,  Pleas  of  non  est  Fa€TDM  and  payment  or  release  ars 
not  inconsistent.    Ntlson  v.  Brodiackf  32S. 

16.  Complaint  Suffioientlt  Statvs  Cause  op  AcmoN,  although  after  set- 
ting cut  certain  valid  notoa  it  states  that  they  were  sorreadered  and 
canceled,  the  defendant  giving  in  lieu  thereof  certain  other  notes  of  the 
like  amount,  in  which  usurious  interest  was  reserved  for  an  eztensioii  of 
the  time  of  payment;  and  the  plaintiff  is  entitled  to  recover  the  amount 
actually  due  upon  the  valid  notes.     Winsted  Bank  v.  WM,  435. 

17.  In  Action  against  Drawer  or  Bill  or  Exchange  without  notice  of  dis- 
honor, plaintiff  may  bring  his  case  prima  facie  within  tlio  exception  or 
rule  which  excuses  want  of  notice  by  alleging  that  defendant  luul  no  fundi 
in  the  hands  of  the  drawee,  and  if  there  are  other  facts  neutralizing  t!ie 
effect  of  that,  the  burden  is  on  the  defendant  to  plead  and  prove  Uicin 
Merchants'  Bank  qfSt.  Louis  v.  Sasiey^  287. 

IS.  AoooMMonATioN  DRAWER  or  Bill  of  Excbahgk  is  entitled  to  notice  i>} 
dishonor,  when  there  is  no  fund  in  thn  hands  of  the  drawee.    Id. 
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19l  Drawsb  or  Bill  or  Escchakob  is  Tkesuwsd  to  be  an  inlerestod  and 
boDefited  party,  as  drawing  for  his  own  uo,  and  the  bvrden  ie  on  him 
to  prove  himself  an  accommodation  drawer,     fd. 

20.  Wbkbb  Maker  akd  Holder  of  Overdvb  Note  Aobbb  tor  Extensioh 
of  its  payment  for  abont  ten  months,  provided  a  third  person  be  pro- 
eared  to  indorse  it,  and  snch  third  person,  without  any  knowled^o  of 
such  agreement,  writes  his  name  on  the  back  of  it»  with  the  date,  thia 
does  not  amonnt  to  a  taking  vp  and  reissue  of  the  note.  Such  third  per- 
•on  is  not  to  be  treated  as  a  maker,  because  he  did  not  sign  at  the  time 
of  the  making  of  the  note;  nor  as  a  guarantor,  because  the  contraet  of 
guaranty  was  not  written  out  expressing  the  consideration;  and  if  con- 
sidered an  indorser,  it  was  of  a  note  payable  on  demand,  and  he  was  en- 
titled to  demand  and  notice  within  a  reasonable  time,  and  was  discharged 
by  the  agreement,  made  without  hia  eoRsent,  to  forbear.    Moor  v.  Fol- 

mm,  fan. 

n.   NSOOTIABLE  IsSTRKKEKT  PaFABLB  AT  TlMS  CERTAIN  IS  0VEBI1I7&  aa  S00I> 

aa  that  time  has  passed,  whether  payable  generaUy  or  at  a  specified 
place,  and  one  who<  takes  it  after  it  is  due  gets  no  better  title  than  the 
party  had  from  whom  he  received  it.  Firai  NaL  Bank  nj  8L  Paul  v. 
Ckmnty  O&nin  qf  JSkoii  County,  104. 

8oe  AasiGHMENTSk  2-0;  B.uik3  a.vd  Banking;  Common  CABRHnuy  0^  10; 

Possession;  War. 

NEW  TRIAL. 

Qbantino  or  New  Trial  on  Ground  of  Newlt  Disoovsred  Evidence 
is  a  matter  resting  in  the  sound  dtseretion  of  the  Judge  trying  the  cause. 
Merehcuiis*  etc  Ina.  Co.  v.  Currant  361. 

NUISANCB. 

1.  Corporation  mat  be  Indicted  for  Nuisancb  in  maintaining,  continu- 

ing, and  keeping  up  a  tow-patii  in  so  careless,  unskilLfnl,  and  unlawful 
manner,  that  the  water  from  their  canal  escaped  through  the  locks  or* 
waUs,  and  formed  pools  or  ponds  of  stagnant  water,  producing  miaema, . 
and- corrupting  and  rendering  the  air  unwholesome,  to  the  nuisance  and 
injury  of  the  public,  and  producing  disease  among  them.  Delawartr 
Canal  Dinshn  Co,  v.  CommonweeUlh,  570. 

2.  When  Corporation  is  Indicted  for  Nitisance,  the  indictment  need^ 

only  set  forth  the  facts  constituting  the  offense.     Id, 
8.  Where  Corporation  is  Conyiqted  of  Potblio  Nuisanob,  and  required  to 

abate  it,  the  fact  that  such  nuisance  is  on  the  land  of  a  stranger  is  no 

reason  that  it  should  not  be  abated.    He  cannot  be  allowed  to  control  tha 

public  right  to  have  it  abated.     Id, 
4.  Indiotmbnt  AQAiNsrr  Corporation  for  Noibance,  averring  that  the  latter 

is  situated  in  a  certain  borough,  is  a  sufficient  averment  of  being  in  the- 

neighborhood  of  dwellings,  especially  after  verdict,  without  objection 

before  trial.     Id, 

OFFICE  AND  OFFICERS. 

t.  Reversal  of  Judgment  Removing  Officer  from  Office  Removes  ikm 
only  impediment  to  his  office,  and  an  order  that  he  be  restored  tixereto  i» 
not  necessary.     Pharea  v.  StaJU,  717. 
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2.  Person  Leoallt  Ei.£Ctkd^  and  Who  has  Dult  Qualifiid  as  Shxrift  of 
CouNTT,  HAS  Vested  Riort  in  the  office,  of  which  he  cannot  be  deprived 
bat  for  cause,  by  dne  proceu  of  law.  The  fact  that  his  name  was  stricken 
from  the  list  of  registered  voters,  after  his  election  and  induction  into  the 
office,  is  not  alone  sufficient  cause  to  deprive  him  of  it.     Id, 

8.  Judicial  AcnoN  is  Adjudication  upon  Rights  ov  Parties  who  in  gen- 
eral appear  or  are  brought  before  the  tribunal  by  notice  or  process,  and 
upon  whose  claims  some  decision  or  judgment  is  rendered.  Salmt 
County  SuUcripthn,  In  7f  ,  337. 

4.  In  Approyinq  Bond  of  Sheriff,  County  Court  Acts  in  a  ministerial 

and  not  in  a  judicial  capacity.     Id. 

See  Quo  Warranto. 

PARTITTON. 

1.  In  Action  for  Partition  of  Real  Property,  Suxmons  Addrxrbed  "to 
THS  Above-named  Defendants  "  is  a  sufficient  compliance  with  the  re- 
quirements of  the  Minnesota  statute,  where  the  names  of  the  defendants 
are  stated  in  the  title  of  the  ca«9  in  the  summons,  and  the  complaint  al- 
leges that  the  defendants  named  are  the  only  persons,  except  the  plain- 
tiffs, having  or  claiming  any  interest  in  the  property.  Martin  v.  Parber, 
188. 

5.  Degree  in  Suit  for  Partition  Dirbctinq  Sale  of  the  property,  instead 

of  setting  it  off  to  one  of  the  co-tenants  upon  his  paying  to  the  other 
the  value  of  his  interest,  is  proper.     Ilorton  v.  MaffiU^  222. 

See  Co-tenancy. 

PARTNERSHIP. 

1.  Mere  Payment,  or  Promise  to  Pay,  out  of  Profits  of  Business  En- 

terprise a  sum  of  money  as  a  specific  proportion  of  the  profits  does  not 
necessarily  constitute  the  payee  a  partner,  and  gives  him  no  interest  in 
the  profits  or  right  thereto,  but  only  a  personal  claim  for  such  share 
thereof  after  they  are  ascertained  and  may  be  divided.  ChapUne  v.  Co- 
Jiont,  766. 

2.  One  Who  has  not  been  Held  out  as  Partner  cannot  be  Charoeablb 

as  such,  unless  he  has  some  ownership  in  or  control  over  the  profits  as 
they  accrue,  and  are  not  ascertained  or  divided  into  portions  or  divi- 
dends.    Id. 

8.  AoREEMENT  IN  PARTICULAR  Case  CONSTRUED,  and  held  not  to  constitute 
a  partnership.     Id, 

4.  Where  Parties  are,  or  Assume  to  be,  Partners,  and  jointly  inter- 
ested in  the  subject-matter  in  suit,  declarations  made  by  one  relating 
thereto  is  evidence  against  both.    Simons  v.  Vulcan  Oil  A  M.  Co,,  G28l 

6.  In  Actions  upon  Partnership  Contracts,  all  partners  ought  to  be  made 

defendants,  as  a  general  rule;  but  the  omission  to  do  so  can  only  be 
taken  advantage  of  by  plea  in  abatement.  In  default  of  such  plea,  a 
joint  contract  may  be  offered  in  evidence  in  support  of  the  separate  oon- 
tract  declared  on.    8mUk  v.  Cooke,  58. 

See  Agency,  6. 

PAYMENT. 

L  Momnr  Paid  under  Mistake  of  Fact  mat  be  Recovered  Back,  although 
a*  tiia  time  the  payment  was  made  the  plaintiff  might  have  ascertained 
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the  truth  by  the  exercise  of  proper  vigilance  and  care,  and  although  the 
defendant  cannot  be  restored  to  hia  original  position  upon  paying  back 
the  money.     Kingston  Bank  v.  EUintje,  516. 

6  CSoNFKDEBATE  NoTES,  Patvent  IN,  UNDER  DuRESS.  — In  the  year  1864  the 

county  of  Greenbrier  was  under  the  domination  of  the  so-called  Con- 
federate States  government.  Treasury  notes  of  said  government  were 
tendered  in  payment  of  a  bond  to  a  creditor  who  was  loyal  to  the  Union, 
and  had  not  demanded  the  debt,  and  he  refused  to  accept  them.  He 
was  then  told  that  he  was  "  obliged  to  take  them  under  the  laws  of  the 
confederate  government. "  Held,  that  the  payment  was  void,  as  made 
and  received  under  duress  per  vdnaa,     Mann  v.  LewlSf  747. 

H  Debtor  does  not  Satlsft  his  Debt  bt  Givino  his  Own  Notes,  payable 
at  a  future  day.  If  the  new  notes  are  not  paid,  whether  valid  or  usuri- 
ous, the  creditor  may  proceed  upon  and  recover  for  the  original  indebted- 
ness, as  if  such  notes  had  not  been  given,  surrendering  them  on  the  triaL 
WinOed  Bank  v.  WM,  435. 

4.  UsuBioua  Extension  of  Time  of  Payment  of  valid  debt  does  not  impair 
the  creditor's  right  to  recover  therefor.  The  surrender  and  cancellatioa 
of  a  security  will  not  operate  as  a  bar  to  a  recovery,  unless  the  intent  of 
the  transaction  was  to  release  or  discharge  the  indebtedness.     Id. 

See  Attornkt  and  Client.  I,  2;  Negotiablb  iNST&uMENTa^  13^  15;  Re- 
lease. 

PLEADING  AND  PRACTICE. 

1.  That  Pa&tt  is  Sued  by  Wrong  Name  is  Matter  of  Defense  in  Aba^b- 

MBNT,  and  is  waived  by  a  failure  so  to  plead  the  misnomer,  whether  the 
defendant  appears  or  makes  default.  First  Nal,  Bank  qfBaUiviort  v. 
JaggerSy  53. 

2.  NoTWiTHSTANDiNa  MiSNOMEE  OF  DEFENDANT,  if  the  Writ  is  served  oa  the 

party  intended  to  be  sued,  and  he  fails  to  appear  and  plead  in  abatement, 
and  suffers  judgment  by  default,  he  is  concluded,  and  in  all  future  liti- 
gation may  be  connected  with  the  suit  or  judgment  by  proper  averments. 
/(i. 
1  Two  OB  More  Defenses  are  Inconsistent  only  when  proof  of  one  neces- 
sarily disproves  the  other.  The  facts  should  be  so  set  out  that  both 
defenses  may  be  true.    Nelson  v.  Brodhaek,  328. 

4.  Special  Defense  is  not  Necessarily  Inconsistent  with  a  denial;  it  is 

only  inconsistent  when  there  is  an  absolute  incompatibility  of  faots.    Id. 

5.  Amendment  when  Allowed.  —  If  facts  are  developed  upon  the  trial  that 

will  enable  the  defendant  to  impeach  the  transaction  upon  which  suit  is 
based,  or  if  he  is  taken  by  surprise  by  these  facts,  or  if  other  facts  have 
come  to  his  knowledge  since  making  up  the  issues,  or  if  any  other  good 
excuse  can  be  given  for  not  having  made  them  up,  so  as  to  admit  desired 
testimony,  he  should  be  permitted  to  amend.  But  this  ia  a  matter  of 
discretion  with  the  court,  and  will  be  presumed  to  have  been  soundly 
exercised  until  the  contrary  is  shown.  A  Uen  v.  Ransou^  282. 
8.  Party  cannot  Declare  ufon  One  Cacse  op  Action  and  recover  upon 
another;  but  the  variance  between  allegations  and  proof,  to  be  fatal, 
must  be  such  as  i;o  miiilead  the  adverse  party  to  hid  prejudice  in  main* 
taining  his  action  or  defense  upon  its  merits.     Mur}fhy  v.  IK/A<(o/i,  290. 

7  When  Facih  ruovKD,  and  not  Evidence  Merely,  are  Certified,  it  may 

be  that  tliu  appellate  court  should  draw  its  own  conclusions  from  them. 
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vnmfinenoed  by  the  ophiioa  of  jury:  Slaughter  ▼.  TuO^  12  Leigh,  147; 
lint  when  the  facts  proved  do  not  estaUiah  the  ulthnate  facta,  bat  they 
are  to  be  deduced  by  belandng  the  di£ferent  fmelm  prored,  and  by  weigh- 
ing and  comparing  the  inferences  to  be  drawn  from  them,  reapeet  ahoold 
be  paid  to  the  verdict  and  judgment  in  the  ooort  below.  Bkknumd  He, 
R.  R.  Co,  ▼.  Snead,  670. 
6.  Instruction  ls  Practicallt  Rbftsed  which  is  not  marked  by  the  court  aa 
either  given  or  refused.     VaatSm  y.  Wilding^  947. 

1.  No  Material  Fact  can  bb  Supposed  to  hatx  bbn  Omutsd  vbom  Bill 

07  Exceptions,  where' it  is  certified  that  "the  foreyifoiDg  is  aS  the  evi- 
dence  material  in  the  cause.*'    Blon  v.  Pigmale,  752. 

PLEDGE. 
See  Negotiable  Instrumentb,  12. 

POSSESSION. 

L  MxBU  P088B8BION  OF  Another's  Propertt  is  mot  Sucb  Etidezicb  oi 
Ownership  or  authority  to  sell  that  third  persems  have  a  right,  as 
against  the  true  owner,  to  rely  thereon.     Spraighta  v.  Baxideg,  452. 

2.  Possession  of  Chatfel  ls  not,  as  in  Case  of  Negotiable  Paper  or 

Monet,  Assurance  of  Title,  or  authority  to  dispose  of  it.  And  be 
who  assumes  to  deal  or  intermeddle  with  personal  property  not  his  own 
must  see  to  it  that  he  has  a  warrant  therefor  from  some  one  who  is  an- 
thoriaed  to  give  it.    Id. 

POWl^bS. 

See  Agenct,  18. 

PRESCRIPTION. 
See  Adverse  PoesBttniR. 

PROCESS. 
See  Bankruptcy  and  Insolvenct. 

PUBUO  LAND& 

1.  Unitrd  States  did  not  and  oould  not  Give  State  or  MiomoAN  Ant 

Control  over  Private  Propertt,  under  10  United  States  Statutes  at 
Large,  35,  granting  the  state  a  strip  of  land  for  canal  purposes  through 
the  military  reservation  at  Sault  Ste.  Marie.     Ryan  v.  Brown,  154. 

2.  State  can  only  Maintain  Proprtktart  Rights  over  Lands,  upon  proof 

of  a  valid  grant,  or  legal  appropriation  upon  an  inquest  in  form  of  law. 
Id. 
8.  In  Pennsylvania,  State  has  not  Parted  with  the  control  of  the  waters 
of  its  navigable  streams,  nor  of  the  soil  beneath.    Siover  v.  Jack,  566. 

4.  In  Pennsylvania,  Grants  by  State  of  lands  calling  im  a  navigable 

stream  as  a  boundary  do  not  extend  beyond  low-water  mark,  and  the 
grant  is  not  absolute  except  to  high- water  mark.     Id. 

5.  In  Pennsylvania,  Grants  by  State  of  land  bounded  by  a  navigable 

stream  gives  the  grantee  only  a  qualified  title  to  the  space  between  high 
and  low  water  mark.  The  right  of  passage  over  it  in  high  water  remains 
in  the  public.  The  state  may  use  it  for  navigation  purposes  without  com- 
pensation, and  may  protect  it  from  an  unanthorised  nse^  even  by  the 
owner  of  the  land,  to  low- water  mark.    Id, 
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6.  Islands  nv  Navigablk  Stiuums  in  Ponnsylyania  belong  to  the  state,  and 
are  «aic«|^ted  £rom  the  general  laws  for  the  sale  and  settlement  of  vacant 
lands.    They  are  granted  under  special  laws.    Id, 

QUO  WARRANTO. 

IirvoRMATioif  19  Nature  of  Quo  Warranto  ia  essentijJly  a  civil  proceed* 
ing,  and  the  burden  of  proof  is  upon  the  complaining  party  to  show  that 
his  adTersaiy  is  illegally  in  possession  of  the  office.  State  v.  Kuj^erkp 
265. 

RAILROADS. 

1.  AQUMfMXST  TO  GivB  Railroad  Compant  Intersst  in  Cxrtain  Land  or 

town  lots,  provided  it  would  locate  its  station  at  a  certain  specified 
place,  is  void  as  against  public  policy.     Pacific  R.  R.  Co,  v.  Secly,  369. 

2.  Railway  Stock  Sub-scioptions,  Conditional  on  Location  of  IjInb  or 

station,  are  upheld,  on  the  ground  that  this  agreement,  and  not  the 
stock  itself,  is  conditional.     Id. 

3.  Railroad  Company  uas  No  Authoritt  to  Acquire  Land  for  Purposes 

OF  Speculation  under  a  grant  of  power  to  acquire  and  hold  sufficient 
real  estate  for  the  construction  of  its  road,  and  for  the  erection  of  depots, 
engine-houses,  etc.     Id, 

4.  In  Action  by  Owner  of  Land  AOAncflT  Railroad  Company  for  damages 

in  building  their  road,  the  jury  may  be  properly  instructed  that  they 
cannot  compensate  the  plaintiff  for  risk  of  fire  to  his  bam  or  its  contents^ 
nor  hold  the  company  responsible  for  snything  that  might  be  burned,  nor 
for  the  risk  of  such  bnming.  But  if  the  proximity  of  the  road  to  the 
building  is  such  as  to  make  danger  from  fire  imminent,  so  that  no  man  of 
common  prudence  would  use  it  for  the  purpose  of  a  bam,  but  would  I>e 
driven  from  it  and  compelled  to  provide  a  bam  elsewhero,  then  plaintifl 
is  injured,  and  they  must  consider  it  in  estimating  the  effect  of  the  road 
upon  the  owner's  property.  WihningUm  etc  R.  R,  Co.  v.  Stauffer^  574. 
ft.  In  EsTiMATiNa  Damages  Aribino  from  Building  Railroad  upon  private 
property,  a  compariBon  of  its  value  at  the  time  that  the  road  was  pro- 
jected, and  its  value  at  the  time  of  its  completion,  should  be  made,  and 
while  the  jury  cannot  compensate  for  risk  from  fire,  still  the  effect  which 
the  proximity  of  the  road  to  a  bam  would  produce  upon  the  market 
value  of  the  property  is  a  proper  subject  for  compensation.    Id, 

6.  In  Assessing  Damages  for  Construction  of  Railroad  across  private 

property,  injury  from  proximity  of  buildings,  interruption  to  their  ordi- 
nary use  of  the  avenues  of  passage^  inconvenience  caused  by  embank- 
ments and  cuts,  and  such  matters,  are  proper  subjects  for  consideration 
in  estimating  the  depreciation  of  the  value  of  the  property  as  a  whole. 
Id, 

7.  In  Determining  Damages  against  Railroad  for  building  their  road  upon 

private  property  in  Pennsylvania,  every  agency  which  works  an  injury 
or  depreciates  its  value,  recognized  by  tiie  oommon  law,  should  be  taken 
into  oonsideration^  if  they  are  the  direct  and  immediate  consequence  of 
the  ooostmotioii  of  the  road.    /dL 

See  OnmoBAB^  2;  CoAPORAXioMa^  11, 12;  NmuonroiL 

BIBCORDa 
See  Courts. 
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referees. 

It  will  be  Pkesomed  by  Coubt  of  Appeals,  in  Sxtpport  of  JiTDOimrT 
OF  Refkkbr,  that  he  found  snch  facts,  in  addition  to  thoee  epecified  in 
hia  report^  as  are  essential  to  sustain  his  conclusion,  provided  there  was 
evidence  to  warrant  the  finding  of  snch  additional  facts.  VakmUhm  ▼. 
Conner,  476. 

1.  '*  Release  of  All  Demands  discharges  all  sorts  of  actions,  rights,  and 
titles,  conditions  before  or  after  breach,  ezecationa,  appeals^  rents,  oore- 
nants,  annxiities,  contracts,  recognizances,  statates,  commons,"  etc 
OrwnUy  v.  Wthb,  304. 

SL  Obnkral  Words  in  a  release,  following  a  particular  recital,  are  qualified 
by  and  limited  to  such  recital.    Id 

REMOVAL  OP   CAUSES. 

RufOTAL  OF  Cause,  Statutory  Provisions  Relativb  to.  —  Act  of  Con- 
gress, March  2,  1867,  providing  for  the  removal  of  a  cause  from  a  state 
to  a  federal  court,  where  either  party  believes  he  will  not  obtain  justice 
in  the  state  court,  because  of  prejudice,  etc.,  merely  extends  the  privi- 
lege of  removal  to  the  plaintiff  as  well  as  to  the  defendant,  and  does  not 
repeal  the  previous  act  of  July,  1866,  providing  for  such  removal  in 
oases  of  citizenship  of  different  states,  on  the  petition  of  the  defend* 
aatk  etc     Wa$!dngton  etc  R.  R.  Co.  v.  Alexandria  etc.  R.  R,  Co.,  710. 

REPLEVIN. 

AonOM  OF  Replevin  is  Always  in  Detinet,  under  the  statute  of  Michi- 
gan, whether  the  taking  be  wrongful  or  not;  and  where  the  taking  is 
wrongful,  and  the  plaintiff  establishes  his  right  to  the  projierty,  the 
aotioa  cannot  be  defeated  by  a  failure  to  make  a  prior  demand.  Le  Ito§ 
V.  Bati  Saginaw  CUp  i?Vt  1^2. 

See  Taxation,  6,  6. 

RESCISSION. 
See  ComnACTS,  15. 

BE8TRAINT  OF  TRADK 
See  Contracts,  9-11. 

RIOT. 
See  Corporations,  0. 

RIPARIAN  RIGHTS. 
See  Waters. 

SALES. 

1  Af  BvrwuN  Sbllkr  akd  Buyer,  if  anything  remains  to  be  done  before  tlw 
goods  are  to  be  delivered,  a  present  right  of  property  does  not  attach  in 
the  buyer.  But  separation  is  enough  to  pass  the  property,  though 
weighing,  measuring,  or  counting  may  afterwards  be  necessary  to  aijnst 
and  determine  the  final  amount  of  the  price.  SotOhwatem  FreigkL  etc 
Co.  V.  Stanard,  255. 
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5.  Whbn  Nothing  is  Said,  and  No  Tub  Stipulated  as  to  Patmknt,  sale 

is  UQclcrstood  to  be  for  cash,  and  the  payment  and  delivery  are  concnr- 
rent  acts,  and  the  vendor  may  refuse  to  deliver  without  payment;  and 
if  payment  is  not  made  immediately,  the  sale  becomes  void.     /(/. 

3.  Is  Case  of  Sale  where  Title  has  Passed,  and  the  goods  have  been 

constructively  delivered,  possession  cannot  bo  coerced  until  payment  U 
made,  for  as  long  as  the  vendor  retains  end  has  not  surrendered  posses- 
sion, his  lien  exists;  and  though  there  may  bo  a  delivery  which  will  pass 
the  title,  it  will  not  necessarily  destroy  the  lien.     Id. 

4.  Unless  Credit  in  Sale  is  Expresslt  Given,  which  is  a  waiver  of  any 

right  to  demand  immediate  payment,  the  vendor's  lien  continues  to 
exist;  and  if  the  buyer  is  insolvent  when  ho  demands  delivery,  the  seller 
may  refuse  to  deliver,  even  when  credit  has  been  given.     Id. 

6.  In  DouBrruL  Cases  of  Sale,  Question  of  Delivery  and  acceptance  is 

for  the  jury  under  proper  instructions.  But  where  the  facts  are  clear 
and  undisputed,  that  question,  and  what  will  amount  to  a  waiver  of  the 
vendor's  lien,  is  for  the  court.     Id. 

6.  Fact  that  Party  Obtaining  Goods  is  Debited  wrru  Them  on  Books 

OF  Vendor  is  not  conclusive  evidence  that  credit  was  given  to  him, 
but  only  a  strong  circumstance  to  be  submitted,  with  all  the  other  evi- 
dence in  the  cause,  to  the  jury.     Alyer  v.  Orafflin,  GG. 

7.  Warranty  of  Title  is  Implied  in  a  sale  of  personal  property  in  the  pos- 

session of  tho  vendor.     Durt  v.  Dtvcey,  482. 

8.  Vendor  of  Chattei^  can  Recover  Nominal  Damages  only  for  Breach 

OF  Implied  Warranty  of  Title,  where  a  judgment  for  the  value  of  the 
chattel  is  recovered  against  him  by  the  true  owner,  but  the  judgment  is 
not  satisfied.     Id. 

9.  Where  Vendor  or  Chattel  is  not  in  Possession  at  Time  of  Sale, 

Warranty  of  Title  is  not  Implied,  and  his  subsequent  acquisition 
of  a  good  title  will  not  inure  to  the  benefit  of  the  vendee.  But  where 
the  vendor  is,  at  the  time,  in  the  possession  of  the  thing  sold,  he  is  held 
to  an  implied  warranty  of  title.     ScranUm  v.  Clark,  430. 

10.  Seller  Who  Warrants  Thing  Sold  as  Frr  for  Certain  Purpose  is 
Liable  for  any  injury  sustained  by  the  buyer,  in  consequence  of  its  un- 
fitness; and  the  measure  of  damages  is  not  simply  the  difference  in  value 
^jetwccn  the  article  contracted  for  and  the  article  received.  MUburn  v. 
Belloni,  403. 

11.  No  Title  can  Pass  THRoncn  Thief.  Those  who  buy  of  him  should  be 
ccnpelled  to  give  up  the  property,  unless  they  have  converted  it,  when 
they  should  be  held  for  its  value.  Factors  and  agents  should  be  held  to 
the  same  accountability.     Koch  v.  Branch,  324. 

12.  Where  Parties  to  Contract  for  Sale  of  Wheat  Agree  upon  Person 
TO  Inspect  and  grade  it,  and  that  if,  upon  inspection  by  him,  any  of  it 
should  prove  to  be  inferior  to  No.  1,  the  seller  should  pay  the  differ- 
ence in  value,  it  being  left  with  the  purchaser  to  call  on  tho  inspector  if 
he  considered  any  wheat  of  an  inferior  grade,  the  purchaser  can  only 
be  allowed  damages  on  account  of  the  inferior  quality  of  the  wheat 
which  he  had  inspected  according  to  the  contract  SradseU  v.  Bdgerton, 
211. 

18.  PLAiNTifv  IN  Action  for  Briaoh  of  Contract  to  Dbuter  Wheat  u 
jiCfT  Bbirlbd  to  Interist  from  the  dato  of  tha  oontnct*  but  only  from 
the  tiEM  of  iti  bTCMh.    Id. 

See  Aucnoro. 
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SET-OFT. 


1.  Isx  Equxtt,  as  at  Law,  Sbt-otf  is  onlt  Allowed  wbere  there  ie  a 

tnality  in  the  demands,  and  the  amoonta  are  liquidated  and  oertaia. 
SmUh  T.  WashmffUm  Oaa  lAgkt  Co.,  49. 

2.  Mere  Claim  ov  UNUQUirATSD  and  Uhcebtain  Daicaob  cavfot  bb  Sd 

OFF  against  an  andispnted  judgment.    IdL 

B.  To  Authorize  Set-off,  the  debte  most  be  between  the  parties  in  their  own 
rights,  and  most  be  of  the  same  kind  or  quality,  and  be  clearly  aaoer 
taioed  or  liquidated.     Id. 

4.  8BT-OFF,  Want  of  Jurisdigtion  to  Enforce.  —  The  plaintiff  was  located 
and  doing  business  in  Washington  City,  and  recovered  judgment  in  a 
court  of  Baltimore.  The  defendant  had  a  claim  for  damages  growing 
out  of  the  same  transaction.  Htldf  that  the  mere  fact  that  the  plaintiff 
wae  a  non-resident  of  Baltimore  did  not  give  the  court  of  equity  «f 
that  city  jurisdiction  to  restrain  the  judgment  against  the  defenda&U 
and  to  enforoe  a  set-off    IdL 


See  Euuununs;  Ofviob  ASfn  OtnoBBii  %  4. 

SHIPPINO. 

1.  OWBKB  OF  VlSBBL  WUO 18  ALM  CARRIER  lUa  LiBM  UFOIf  GOODS  FOB  THZIB 

Transpobtation,  but  it  does  not  follow  that  he  who  has  the  title  to  the 
property  employed  in  the  transportation  is  neoessarily  the  owner  for  the 
Foyage.  The  owner  of  a  vessel  may  lease  it,  give  up  all  poaaeasioo  and 
control,  rebomn^  only  rent,  and  in  that  case  the  lessee,  although  the 
lease  assumes  the  form  of  a  charter-party,  l>ooomea  the  owner  for  th* 
term.     Ames  v.  Hinntyer,  391. 

t.  General  Owner  may  Let  nrs  Shii*  wmi  Maa'er  and  Crew  uf  iiih  Owh 
Choosing,  and  if  there  is  evidence  of  intention  to  part  wttli  the  ixnaes- 
sion,  it  is  held  to  be  a  demise.  But  a  covenant  that  he  shall  have  th# 
right  to  appoint  Uia  master  to  control  and  navigate  clearly  indicates  an 
intention  not  to  trust  the  property  iu  tlie  hands  of  others,  but  to  control 
it  by  his  own  agents  for  the  use  of  the  cliarterer.     /J. 

S.  Whatever  Agreement  Exists  between  Consignees  of  Cargo  and  Char- 
terer OF  Ve5«bl,  for  Appropriation  of  RinTRN  Freiohts,  the  right 
of  the  master  to  collect  them  from  the  consignees  after  deliv«ry  to  thea 
of  the  goods,  at  least  to  tlie  amount  due  on  the  charter-party,  cannot  be> 
questioned.  The  delivery  of  the  goods  to  the  consignees,  and  their  ac- 
ceptance of  them  under  the  bill  of  lading,  raises  an  amanptii  against 
them  to  i>ay  freights  according  to  the  stipulations  of  the  bill  of 
and  this  implied  obligation  becomes  a  positive  one  when  the  goods 
received  with  notice  that  the  freights  must  be  pcdd  to  the  master,  and 
not  to  the  charterer,    IdU 

See  Common  Cabbzeb& 

SLANDER. 

When  Slander  n  in  Forbiqn  Language,  it  is  necessary  in  an  action  for 
damage  to  prove  that  the  hearers  understood  the  language.  Ibis  ru]» 
does  not  apply  to  a  libel  in  a  foreign  language.     Palmtr  v.  Ilarrit,  567. 
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I.  Scats  gav  keitiuul  be  8vvd  nob  bb  Indictbd;  but  snoh  immmiity'doM 

not  pan  to  the  vendees  of  her  property  or  rights.    Dtlaware  Dkiiion 

Canal  Co.  ▼.  Commomoealtk,  570. 
t.  Right  to  Oontbol  Disposal  of  Pbopbbty  is  fundamental,  but  must  be  so 

regulated  as  not  to  conflict  with  high  public  interests.    IMwn  y.  Bali, 

586. 

8PECIFI0  PERFORBIANOE. 

Oomtbact  bt  Husband  and  Wm  to  Sbll  Land— SFBomo  Pbbjorm- 
ANOB.  —  Husband  and  wife  contracted  in  writing  to  sell  certain  real 
estate  belonging  to  the  wife,  and  the  wife's  separate  acknowledgment 
was  taken  to  the  agreement:  held,  that  a  court  of  equity  had  jurisdic- 
tion to  entertain  a  bill  by  the  vendee  for  specific  performance.  DanJbel 
▼.  Hunter,  651. 

STATUTE  OP  FRAUDS.      - 

1.  PBomsB  Madb  to  Dbbtob  to  Asiiim  vob  his  Dbbt  to  AvotHiB  is  not 
within  the  statute  of  frauds.     Ooeiz  ▼.  Fo88,  218. 

1L  CoNTBAcr  Rbquibed  by  Statute  op  Frauds  to  bb  in  Wbitino  cannot 
BB  SuBSEQUBNTLT  MoDiTiED  BT  Pabol;  and  where  the  time  of  per- 
formance  is  fixed  by  such  contract,  there  can,  therefore,  be  no  inquiry 
concerning  a  reasonable  time  for  performance.     Abell  y..Mnnson,  165. 

S.  Statutb  of  Frauds  —  Contract  for  Sale  of  Growing  Timber.  —  The 
holder  of  a  contract  iu  writing  for  the  sale  of  growing  timber,  absolute 
on  its  face,  but  accompanied  by  a  parol  defeasance,  sold  it  to  a  bona  fidt 
purchaser,  without  notice  of  the  defeasance:  liM,  that  such  purchaser 
took  a  full  title.     PaUisons  Appeal,  G37. 

4.  Ck>NTRACT  FOR  STANDING  TdCBER  TO  BB  TaXEN  OFF  LaND  AT  DISCRETION 

AS  TO  Time  is  Interest  in  Land,  within  the  statute  of  fnuds,  the 
transmission  of  which  must  be  in  writing.    Id, 

STATUTE  OF  LIMITATIONS. 

1.  JUDQMBKT  MAT  BB  ReOOVEBED  AGAINST  OnB  OR  MORB  JoiNT  OONTBAiOTORS, 

although  the  statute  of  limitations  has  barred  the  action  against  the 
others.     Town  v.  Waafiburn,  219. 

S.  Part  Payment  of  Joint  Debt  by  Onb  of  the  joint  debtors,  before  th3 
debt  is  barred  by  the  statute  of  limitations,  will  take  the  debt  out  of 
the  cperation  of  the  statute  as  to  the  other  joint  debtor.  McCluty  v. 
Howard,  378. 

SL  In  Rjectment,  Plea  of  Statute  of  Limitations  is  not  required  to  en- 
title defendant  to  its  benefits.  The  necessity  of  pleading  it  depends 
upon  its  clfect,  wtiothcr  it  merely  suspends  the  remedy  or  vests  the  ab- 
solute title  in  defendant.  If  the  latter,  there  is  no  more  necessity  of 
^pleading  it  than  if  he  held  plaintiff's  title.     Neimm  ▼.  Srod\aek,  828. 

SUBSCRIPTION. 
8e<»  Corporations. 

SUPPLEMENTARY  PROOEKDING& 
See  Contempt. 
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subetyship. 

To    AtOTBTATTf    WHETiUS    VVDMaTASlSQ    TO    PaT    DkBT   OF   AHOTHKR    BI 

CotXATXRAL  OR  ORiODf  AL,  the  point  ot  inquiry  is,  To  whom  wa  Um 
credit  given  ftt  the  time  of  the  sale  and  delivery  of  the  goods  T  And 
this  18  a  question  for  the  jury.     Myer  v.  OraJUa^  66. 


TAXATION. 

1.  Tax  A.SHK8SUENT3  OUGHT  NOT  TO  BE  VACATED^  and  property  liablo  to  taxa- 

tion released  altogether,  because  the  public  officers  have  not  strictly 
followed  the  provisions  of  the  law,  which  are  merely  directory.  And 
a  court  of  equity  cannot  interfere  for  such  cause  to  relieve  a  party 
from  the  payment  of  taxes  assessed  upon  his  property  by  the  proper 
authority.     Stoddert  v.  Ward,  83. 

2.  Cha2(ge  of  Domicile,  so  Far  as  It  Respects  Question  of  Taxation, 

cannot  be  effected  by  intention  alone,  and  without  actual  removal.     Id, 

5.  Person  ra  Liable  to  Taxation  as  CmzEii  of  Certain  Counit  so  Lono 

as  he  continues  in  fact  to  reside  in  such  county;  and  the  levy  of  tlie 
year  being  completed  while  he  so  continues  to  reside  in  the  county,  and 
before  he  rcir-ovea  tliercfrom,  he  is  chargeable  with  the  taxes  assessed  for' 
that  year.  Id. 
4.  Corporation  is  ExEirrr  from  All  Otuer  Taxes,  where,  by  the  Uwa 
under  which  it  is  incorporated,  it  is  required  to  pay  a  certain  annua] 
specific  tax  on  its  paid-in  capital,  to  be  "in  lieu  of  all  other  taxes  upon 
all  the  property  of  said  comx>any.'*    Le  Hoy  v.  EmU  Saginaw  City  IVy,  1G2. 

6.  Statute  of  Michigan  Providing  that  No  Replevin  shall  Lie  for  any 

property  taken  by  virtue  of  any  warrant  for  the  collection  of  any  tax, 
assessment,  or  fine,  in  pursuance  of  any  law  of  this  state,  must  be  con- 
strued as  applying  only  to  cases  in  which  a  valid  tax  might,  by  legal 
possibility,  have  been  imposed  and  collected  by  regular  and  proper  pro- 
ceeding under  some  statute  authority.     Id, 

6.  Tax  Warrant,  Regular  on  its  Face,  will  not  Afford  Tax  Coli.ector 

Protection  in  an  action  of  replevin  fur  property  levied  upon  and  taken 
by  him  to  satisfy  unauthorized  taxes,  although  it  would  protect  him 
from  personal  responsibility  as  a  trespasser  or  wrong-doer.     IdL 

7.  Party  CLAniiNO  under  Tax  Deed  must  Show  that  Land  had  not 

been  Redeemed  when  such  deed  was  made,  before  it  can  be  received  as 
prima  facie  evidence  of  title,  under  the  Minnesota  statute.  Greve  v. 
Coj^n,  229. 
6.  Charging  Land  on  Tax  List  in  Name  of  Person  Othxr  than  Trub 
Owner  invalidates  the  tax  sale,  unless  the  land  be  otherwise  correctly 
described,  and  the  taxes  be  due  and  nnpaid  at  th«  time  of  the  sale.     /<£. 

TORTS. 
See  Damages. 

TRADE-MARKS. 

L  Tradi-ma&k  — Defense.  —  Fact  that  party  in  another  state  mannfactored 
articles  and  put  them  upon  the  market  to  compete  with  plaintifTs  using 
his  trade-mark  is  no  defense  for  a  thinl  party  whom  plaintifT  seeks  to 
enjoin  from  using  his  trade-mark,  unless  plaintiff  ansonted  to  or  acqui- 
esced in  such  infringement  on  his  right.     In  other  word%  the  depreda- 
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tiona  of  otbennpon  plain tiflTs  rights  is  no  excuse  to  defendant  for  similat 
acts  on  his  part.     Filley  v.  FaueU,  275. 

2.  Disputed  Tradb-makji  CA.vNar  bb  Afpropriatkd  by  filling  iu  the  re- 
corder's office  a  written  claim  tl.'*.reto,  although  the  original  claimant 
had  never  filed  such  document  for  registration.     Id. 

8.  Missouri  Statutk  was  not  Designed  to  Weaken  or  Abbidob  any  ex- 
isting rights,  or  any  future  right,  to  a  trade-mark  which  might  be  acquired^ 
or  to  legalize,  in  any  form  or  measure,  piracy  in  trade-marks.     Id, 

4.  Missouri  Stautb  Requibing   Rboistration  of  Trade-marks  has  no 

^^plication  to  articles  made  iu  another  state.     Id. 

5.  Missouri  Statute   will  not  Warrant  Appropriation  or  Existing 

Trade-mark  by  one  party,  when  the  ownership  and  title  to  it  is  in  an- 
other.    Id. 

6.  Trade-mark  may  Consist  of  Any  Contriyance,  design,  name,  symbol, 

or  other  thing,  which  is  adapted  to  accompliish  the  object  proposed  by  it, 
namely,  to  point  out  the  true  source  and  origin  of  the  article  to  which 
the  mark  is  applied,  or  to  point  out  and  designate  the  dealer's  place  of 
business,  distinguishiug  it  from  the  business  locality  of  other  dealers.    /«/. 

7.  Trade-mark  must  Point  out  Sourcb  and  Origin  of  the  goodd,  ami  not 

be  merely  descriptive  of  the  stylo,  quality,  or  character  of  them.     Id. 

8.  By  Adoption  and  Use  of  Trade-mark,  the  party  claiming  it  acquires  a 

property  interest  therein  which  the  courts  will  protect.     Id. 

9.  When  PLArNTiFF\s  Article  is  not  Conspicuously  Known  by  the  device 

which  surrounds  the  name,  the  whole  of  which  constitutes  the  trade- 
mark, but  by  the  name  itself,  the  adoption  of  such  name  for  an  article 
manufactured  by  anotlier  is  an  infringement  of  the  former's  right,  for  if 
the  name  as  used  was  calculated  to  mislead,  the  intention  to  deceive  is 
inferred.     Id. 

10.  Imitation  of  Trade- mark  to  Constitutb  Infrinqbment  need  not  be 
exact  or  perfect.  It  may  be  limited  or  partial,  nor  is  it  requisite  that 
the  whole  should  be  [lirated,  nor  is  it  necessary  to  show  that  any  one 
has  in  fact  been  deceived,  or  that  the  party  complained  of  made  the 
article;  nor  is  it  necessary  to  show  intentional  fraud;  and  if  the  court 
sees  that  plaintiffs  trade- mark  is  simulated  iu  such  manner  as  to  deceive 
patrons  of  his  business,  the  piracy  will  be  checked  by  injunction.     Id. 

11.  Use  of  Trade-mark  will  not  be  Restrained,  unless  it  so  closely  re- 
sembles that  of  the  complainant  as  to  raise  the  probability  of  mistake  on 
the  part  of  the  public,  or  of  design  and  purpose  on  the  part  of  the  de- 
fendant to  mislead  and  deceive.     McCartney  v.  Oarnltart^  397. 

12.  Equity  will  Restrain  by  Injunction  the  counterfeiting  of  trade-marks^ 
for  the  purpose  of  promoting  houcsty  and  fair  dealing,  and  because  no 
one  has  the  right  to  sell  his  own  goods  as  the  goods  of  another.  Palmer 
V.  Harris^  557. 

IS.  Party  is  Nar  Entitled  to  Injunction  to  secure  the  profits  arising  from 
the  fraudulent  use  of  a  trade-nuixk  bearing  on  its  face  a  falsehood  as  to 
the  place  where  the  goods  are  manufactured,  and  where,  in  order  to 
have  the  bencHt  of  the  reputation  which  such  goods  have  acquired  in  the 
market,  he  is  guilty  of  the  same  fraud  which  he  complains  of  in  defend- 
ant.    Id. 

14.  For  Equity  to  Refuse  to  Enjolv  the  connterfeiting  of  a  fraudulent 
trade-mark,  it  is  not  necessary  that  any  person  has  been  actually  de- 
ceived or  defrauded;  it  is  enough  that  it  is  a  misrepresentatioiicalcalatad 
to  have  that  effect  on  the  unwary  and  nnsuspicions.     /d. 
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1.  AonoH  or  Tmastjum  Qvabx  Claobux  FiaQxr  ouunror  bi  Bbtitsd  in  fht 
Bame  of  tba  penonal  lepraaentatiTe  of  ooa  of  iiie  Joint  pluBtiflb,  vbo 
died  pending  the  ection  end  before  Terdict.  Bot  radi  rerhrel,  if  by  oon- 
■eni^  In  the  name  of  the  aole  deyieee  of  the  decedent^  cannot  alterwaidi 
be  objected  to  by  either  of  the  parties  consenting.  Tomfihu  ▼.  Vm" 
trtmx,  735. 

t.  SQinxr  BA8  JcTBiBDionoir  to  Bbstrain  Tbespass  calculated  to  do  per> 
manent  damage  to  the  freehold;  and  where  it  is  an  act  of  cAeuI 
oppression  by  public  officers  and  agents,  under  color  of  office,  a  less 
grieyance  constitntes  a  ground  for  interference  than  where  the  trespsai 
is  by  a  private  person.     Rpan  v.  Brown,  154. 

tb  PiXTT  Ih  JUBXD  BT  Co-TRi9PASsxB8  MAT  8ux  Etthkr  Okb  agauist  whom 
the  action  may  be  brought.  He  is  not  bound  to  prosecute  all,  and 
neither  tiie  omission  to  sue  all,  nor  if  all  are  sued  the  disiiiisssl  ^A  one 
of  them  from  the  snit^  can  be  pleaded  by  the  others  in  bar.  IMbsf  ▼. 
P^mole,  702. 

4.  AnoLura  Rklbasb  ov  On  Jonrr  Trespasser  I>ischaroe8  All  thb  Ssr 
who  participated  in  the  act  But  to  have  this  efifect^  it  mnst  be  a  tech- 
nical release,  under  seel,  expressly  stating  the  cause  of  action  to  be  dis- 
charged without  conditions  or  exceptions.  No  rdeaae  win  be  allowed  fay 
implication.     IcL 

6.  Where  Cause  ov  Action  Exqtb  AOAiNsr  Alleged  Joiht  TRxspAflSEM^ 
pLAiHTZvr  MAT  SuE  All  or  either  of  them,  at  his  election,  and  is  en- 
titied  to  full,  but  to  only  one^  satisfaction;  and  if  the  damages  have  been 
in  part  satisfied  by  payment  or  compromise  with  some  of  the  defendanti^ 
the  plaintiff  may  still  proceed  against  those  who  remain  on  the  record. 
Evidence  of  a  sum  received  by  the  plaintiff  from  one  of  the  defendant!, 
on  account  of  the  alleged  trespass,  is,  therefore,  admissible  in  mitigation 
of  damages.    Id. 

6,  Trespass — Estoppel  bt  Plea  op  "not  Guiltt." — An  action  of  trespass 
was  brought  against  several  defendants.  As  to  one  of  them,  JarreD,  the 
case  was  dismissed  by  the  plaintiff  without  trial  and  before  plea.  He 
also  dismissed  the  case  as  to  three  other  defendants  before  triaL  The 
defendants  pleaded  '^not  guilty,"  and  also  accord  and  satisfaction  to 
Jarrell,  who  was  alleged  in  the  plea  to  be  a  joint  trespasser,  and  on  the 
trial  they  offered  in  evidence  the  summons  and  declaration.  Heidf  that 
it  was  not  error  to  permit  the  declaration  and  orders  of  dismissal  to  go 
in  evidence,  for  they  were  parts  of  the  record;  but  that  the  plea  of  *'not 
guilty  "  estopped  the  remaining  defendants  from  using  the  allegatiaiis  of 
the  decUration  to  prove  that  the  released  defendant^  Jairdl,  was  m  joint 
Id. 


TBOVEK. 

L  In  AonoN  orTtovER,  man  Keither  Pabtt  bas  Tnu  to  the  pwipaity, 
the  defendant  may  show  titie  in  a  third  person,  under  whom  ha  does  not 
daim,  in  order  to  defeat  the  plaintiff's  action.  Smod  v.  Cboft^  741. 
&  PonnsioN  ow  Personal  Propsrtt  is  Prima  Facib  Bvidenob  or  Title; 
and  if  the  defendant  in  trover  had  possession  after  the  phuntiff  had  poa- 
of  the  same  property,  such  possession  is  sufficient  evidence  of 
to  sustain  his  defense  until  the  plaintiff  should  prove  title.  Id, 
tb  Administratrix  mat  Maintain  Trover  ior  Conversion  or  CuamuAni 
or  Stook  aoainst  One  Who  Received  It  prom  Heir,  as  aeonnfy  fiv 
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a  debti  where,  after  the  death  of  the  intestate  owxung  the  certificate,  and 
before  the  appointment  of  the  widow  as  adminietratriz,  the  widow  and 
heirs  indorsed  it,  and  caosed  it  to  be  sent  by  one  of  the  heirs  to  a  certain 
person  for  sale,  and  subsequently  snch  heir,  without  the  assent  of  the 
widow  and  the  other  heirs,  made  an  agreement  to  pledge  it  as  se- 
curity for  a  debt  which  he  owed,  and  gaTe  an  order  on  the  custodian 
of  the  certificate  for  its  delivery  to  the  creditor,  who  supposed  the  heir 
owned  it,  and  who  obtained  it  and  sold  it.     Morion  v.  PreMon^  146. 

4.  One  Who  Converts  CKBTmoATK  or  Stuok  must  be  Reoabdkd  as  HAvma 

CrONTERTED  Sharxs  whioh  the  certificate  represents,  so  that  he  cannot 
claim  to  be  liable  only  for  nominal  damages  for  each  cooTersion.    Id. 

See  AoENOT,  15,  10. 

TRUSTS. 

I.  Tsuffrs  ARE  EFTHER  SiMPLE  OR  SPECIAL;  tu  the  former,  the  trustee  is  pas- 

sive and  performs  no  duty,  and  the  trust  is  purely  technical;  in  the 
latter  he  is  active,  being  an  agent  to  execute  the  donor's  will,  and  the 
trust  is  operative.     Dobsan  v.  BctU,  586. 

5.  Simple  Trust  Gives  to  Cestui  que  Trust  a  right  to  the  possession,  con- 

trol, and  disposal  of  the  property,  and  the  legal  estate  becomes  executed 
in  him,  unless  it  is  necessary  to  remain  ia  the  trustee,  to  preserve  the 
estate  for  the  cestui  que  trusty  or  to  pass  it  to  others.     Id, 

8.  Special  Trust  Maintains  Legal  Estate  in  the  trustee,  to  enable  him  to 
perform  the  duties  devolved  on  him  by  the  donor,  and  gives  the  cestui 
que  trust  only  a  right  in  equity  to  enforce  the  performance  of  the  trust. 
Id. 

4.  Simple  or  Passive  Trust  cannot  Continue  the  legal  estate  in  the  trustee, 
except  for  a  proper  and  useful  purpose,  such  as  the  law  will  protect;  and 
as  soon  as  the  purpose  fails  or  ceases  to  exists  the  legal  estate  becomes 
executed  in  the  cestui  que  trust*     Id, 

6.  Equitt  Preserves  Special  TRuarr  to  Give  Effect  to  Donqr*s  Right  op 

Dominion  over  his  property;  as  to  a  passive  trust  it  permits  it  to  fall  in 
favor  of  public  policy.    Id, 

6.  TiMJST  Differs  Essentially  from  Contbaot,  and  will  be  enforced  when 

the  latter  cannot.     Oraroford^s  Appeal,  609. 

7.  Relation  of  Trustee  and  Cestui  qve  Trust  is  Usually,  as  well  in  fact 

as  in  law,  a  relation  of  personal  trust  and  confidence.  TuU  v.  Davis,  385. 

8.  Trustees  are  Incapable  of  Purchasing  Trust  Property  for  themselves. 

Qrumley  v.  WM,  304. 

9.  Conduct  of  Trustees  in  Management  Ain>  DisposinoM  of  Trust  Prop- 

erty must  be  regulated  and  oontrolled  by  the  provisions  and  condi- 
tions of  the  deed  of  trust.  And  trustees  accepting  the  trusty  upon  the 
terms  and  conditions  creating  it,  have  no  power  to  alter,  change,  or 
dispense  with  those  terms  and  conditions.     Huntt  v.  Toumshend,  63. 

10.  Where  Deed  of  Trust  Minutely  Prbbobibbs  the  circumstances  under 
which,  and  the  manner  in  which,  the  trustees  may  dispose  of  the  trust 
property,  they  are  not  at  liberty  to  dispose  of  it  in  any  other  manner. 
If  they  voluntarily  confess  judgment,  contrary  to  the  provisions  of  the 
trust  deed,  such  judgment  is  not  a  lien  upon  the  trust  property,  and 
can  only  bind  the  individual  property  of  the  parties  confessing  it.     Id. 

II.  Trustee,  Subsitution  of,  to  Fill  Vacakcy.  — A  railroad  company  s 
deed  of  trust  of  its  property,  made  to  secure  certain  bonds^  provided 

'  Am.  Dbg.  Vol.  0-M 
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tlutt  if  the  tnistee  shoiild  become  incapable  of  acting,  any  court  of 
record  of  a  certain  connty,  apon  application  of  three  fifths  of  the  bond- 
holders, and  notice  to  the  president  or  any  director  of  the  company, 
might  appoint  another  tmstee.  The  tmstee,  president,  and  directors 
went  into  the  enemy's  lines,  and  remained  there  during  the  war  of  the 
Rebellion.  //ieU,  that  an  order  of  the  county  court,  substituting  an- 
other person  as  trustee,  without  notice,  snd  a  sale  by  such  substituted 
trustee,  were  utterly  void.  Wa^dngitm  etc  R,  R.  Co.  v.  Alexandria  etc 
R.  R,  Co.,  710. 
12.  Trustkb  in  Dked  to  Sbcurb  Debtb,  Who  is  Attobnet  at  Law  aisd  ni 
Fact  or  Credttob,  cannot  make  a  ralid  sale  of  the  property  to  him- 
self.   Id. 

15.  Okk  Ekablkd  to  Bm  nr  Pbopkbtt  at  Lbss  than  its  Value,  by  falsely 
representing  that  he  is  acting  for  or  in  the  interest  of  the  defendant  in 
execution,  will  be  converted  into  a  trustee  for  the  benefit  of  such  defend- 
ant    Qrumky  ▼.  Webb,  304. 

14.  Parol  Proof  or  Faots  and  CiBOUMaTANGBa  is  Admissible  in  Equitt  to 
establish  resulting  trusts.    Dryden  ▼.  Hamway,  61. 

16.  RssaLTiNo  Trust  —  Deed  Absolute  Treated  as  Mortoagb.  —  D.  was  the 

purchaser,  in  his  own  name,  of  a  house  and  lot,  but  not  having  the  monej 
to  pay  therefor,  H.,  who  was  his  brother-in-law,  advanced  the  money, 
and  for  his  security  was  reported  to  the  orphans*  court,  by  the  executors 
who  made  the  sale,  as  the  purchaser,  and  took  the  conveyance  in  his 
own  name,  upon  payment  of  the  purchase-money.  On  a  bill  filed  by  D. 
to  have  the  deed  to  H.  declared  to  be  only  a  mortgage  as  between  himself 
and  U.,  heldt  that  the  facts  fully  established  a  resulting  trust,  which  a 
court  of  equity  would  recognize;  and  that  the  deed  to  H.  must  be  treated 
as  a  mortgage  between  the  parties.  Id, 
16.  Where  Unmarried  Woman  €k>NyETXD  her  Estate  in  trust  for  her  sepa- 
rate use  during  life,  without  control  from  any  husband,  and  on  her  death 
to  be  conveyed  to  persons  named  by  will,  or,  in  absence  of  appointment, 
to  those  to  whom  it  would  descend  if  she  had  died  owning  it  iu  fee- 
simple,  and  she  married  and  afterwards  became  discovert,  it  was  held 
that  the  trust  thereupon  failed.    Dobmm  v.  Ball,  686. 

See  AoENOT,  17;  Auctions;  Corporations;  Contracts;  Esiates;  Bxbcu- 

TORS  AND  Administrators. 

USAGES  Km>  CUSTOMS. 

1.  Contract  is  Qenerallt  Law  or  Transaction  in  Which  It  Exzrs,  sad 

is  not  to  be  affected  by  anything  but  its  terms,  yet  in  many  cases  its  ex- 
ecution may  be  curtailed  by  usage  or  custom,  ffelme  v.  PMLadetphki  L. 
Ins.  Co.,  621. 

2.  General  Rule  is,  that  Custom  mat  not  bb  Hbard  to  Avfbct  Terms 

OF  Statute,  nor  a  contract,  to  the  extent  of  enlarging  or  abridging  the 
force  of  it,  yet  it  may  interpret  either.      Id, 

S.  Evidence  I  NTRODucxu  to  E^taklisu  General  Cultom,  but  which  consists 
of  individual  opinions,  and  the  obligation  which  the  witnesses  shonld 
have  deemed  resting  upon  them  under  the  circumstances  in  the  case,  is 
inadmissible.     SouUiwextem  Freight  etc  Co.  v.  Stanard,  266. 

A.  Custom  must  be  General,  uniform,  certain,  and  notorious,  and  to  be  bind- 
ing on  the  parties  must  be  directly  known  to  them,  or  so  general  and 
universal  in  its  character  that  knowledge  may  well  be  preanmed.     Id 
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ft.  Whirb  ConnuoT  n  Madb  am  to  Mattib  about  Which  thkr«  is  Cus- 
tom well  eetabliflhed,  sneh  eostom  in  nnderatood  as  forming  part  of  tbo 
former,  and  may  always  be  referred  to  for  the  purpose  of  showing  the 
intention  of  the  parties  in  all  particulars  not  expressed  in  the  contract. 
Id, 

6.  EviDBNOB  or  Custom  is  nbtbb  Admissible  to  oppose  or  alter  a  general 
principle  or  rule,  or  to  make  the  rights  and  Uabilitiefl  of  parties  other 
than  they  are  at  law.     Id, 

See  IirsuRANCB,  4. 

USURY. 

Loan  is  not  Rbndbbbd  pbb  Sb  Usurious  from  the  fact  that  the  lenders 
exacted,  as  a  oondiiion  of  making  the  loan,  that  the  borrower  should 
aeonre  to  them  the  payment  of  a  subsisting  and  gennina  debt  due  them 
from  a  third  person.     Valmtine  v.  Conner^  476. 

VBNDOB  AND  YENDEB. 

1.  Dbcreb  bt  Ooubt  or  Squitt  pob  Dbbd  moM  Onb  Dbtbndant  to  An- 

othbr,  in  a  snit  to  enforce  a  vendor's  lien,  is  not  matter  of  which  the 
plaintiff  can  complain,  where  the  court  also  decided  that  he  had  no  lien 
or  right  in  the  premises,  and  decreed  costs  against  him.  Marm  v.  Leiois, 
747. 

2.  Vendor  Who  Contracts  to  Sell  and  Convey  Land  mvbt  Respond  to 

Vendee  in  Damages,  to  the  extent  of  the  difference  betweeu  the  con- 
tract price  and  the  value  of  tiie  land  at  the  time  of  the  breach,  where  he 
has  the  title,  and  for  any  reason  refuses  to  convey  it,  as  required  by  the 
contract.     Per  Mason,  J.    Pumpelly  v.  Phelps,  463. 

3.  Vendor  Who  Contracts  to  Sell  and  Convey  Land  is  Liable  to  Ven- 

dee in  Nominal  Damages  only,  for  breach  of  contract,  where  he  con- 
tracts in  good  faith,  believing  he  has  a  good  title,  and  afterwards,  on 
discovering  his  title  to  be  defective,  for  that  reason  refuses  or  is 
unable  to  fulfill  his  contract;  but  this  rule  should  not  in  any  degree  be 
extended,  but  strictly  limited  to  those  cases  coming  exactly  within 
it.     Per  Mason,  J.    Id, 

4.  Vendor  Who  Contracts  to  Sell  and  Convby  Land  must  Make  Good 

TO  Vendbb  Loss  or  Bargain,  where  he  knows  at  the  time  that  he  had 
not  the  title  or  the  power  of  conveyance,  although  he  may  have  acted  in 
good  faith,  and  believed  that  he  iJionld  be  able  to  procure  a  good  title 
for  the  vendee.     Id. 

6.  Verbal  Agreement  to  Rescind  Contract  undbb  Seal  vor  Sale  of 
Land,  made  after  payments  are  due,  and  founded  upon  no  new  consid- 
eration, unless  followed  by  an  actual  abandonment  of  the  sale  by  both 
parties,  and  a  restoration  of  the  property,  so  far  as  possible,  to  the  ven- 
dor, will  be  treated  as  invalid  in  a  suit  by  the  vendor  for  the  stipulated 
purchase-money.    Pratt  v.  Morrow,  381 

%,  Where  Contract  is  Sought  to  be  Avoided  on  the  ground  of  fraud  or 
failure  of  consideration,  if  any  value  appears  to  attach  to  defendant's 
title,  a  condition  to  reconvey  in  the  verdict  will  do  equity;  and  if  after 
verdict  it  should  appear  that  a  reconveyance  ought  to  be  made,  the  court 
may  restrain  execution  until  it  is  made.    Babeock  v.  Cow,  654. 


7.  Where  Owseb  of  Tax  Tnu  to  Lahd  Sbjls  It  regnmatiag  H  to  bs 

good,  and  the  pordiaaer  relies  npan  inch  raprauDtatiaBa,  a  relation  <tf 
trust  IS  created  between  the  parties^  which  oompeb  the  vendor  to  eochibit 
the  tntth  of  the  cajse  as  it  exists  whether  he  knows  it  or  not;  and  his  ig- 
norance of  the  truth,  having  nndertaken  truly  to  state  it,  will  not  redeem 
a  falsehood  regarding  the  title,  in  any  material  matter,  from  being  a  fraud 
which  will  avoid  the  sale.  Jd. 
t.  SviDEVOB  OF  Value  of  Land  8hobtlt  aftss  It  bbouud  havb  Binr  Oov- 
YEYED  18  AiiMTiiiirai.a  to  show  whai  its  vaino  was  at  that  tune^  m  an 
action  for  breach  of  contract  to  convey.    AbeU  v.  Mmmm,  16S. 

See  AvenoHg;  Dsdw. 

WA&. 

1.  Wae  Ofsbatm  as  IsmEDicnoxv  or  All  OmmEiwiiAL  ahv  OrBin  Pa- 

ozFio  Ietebooubsb  and  communication  with  the  pnUio  enemy;  and  every 
species  of  private  contract  made  with  subjects  of  the  enemy  during  war 
is  unlawful.     BUUjerry  v.  Branch  and  8<mSf  679. 

2.  OusoK  OR  Bill  of  E^zchanoe  Drawn  B7  CmzEH  of  Ohb  BELLiasBsifT 

upon  a  citizen  of  the  other  during  war  is  unlawful  and  void.    Id. 

S.  Late  Rebellion  was  War,  and  Citiien8  on  Offosite  Sides  were 
Alien  Enemies,  and  their  relations,  under  the  constitntion,  were  sus- 
pended and  superseded  for  the  time  by  new  relations  under  the  laws  of 
war.     Id* 

4.  International  Law  Applied  to  GoNTRAora  andTransaciions  between 
Residents  within  the  limits  of  the  Confederacy  and  residents  in  terri- 
tory under  federal  authority.     Id, 

ft.  Check  Drawn  and  Indorsed  in  Virginia  during  Late  Civil  War 
upon  a  bank  in  New  Orleans,  while  New  Orleans  was  under  the  per- 
manent posseasion  and  control  of  the  federal  foroes»  is  void,  and  the  oon- 
tcact  of  indonement  is  void,  though  all  the  parties,  exo^t  the  New 
Orleans  bank,  were  residents  and  citinena  of  the  Confederate  States.    Id. 


WABEHOUSEBIEN. 

Warehoubeman  Who  Receives  Wheat  on  Storao%  Giving  Memoranda 
stating  that  the  wheat  waa  No.  2  wheat»  ia  not  estopped  from  showing 
that  the  wheat  delivered  to  him  waa  not  No.  2  wheats  nor  from  show- 
ing  that  he  is  entitled  to  discharge  his  contract  by  rotoming  the  same 
wheat  that  he  received.  And  a  purchaser  to  whom  the  owner  of  the 
wheat  transf  errod  the  memoranda^  and  delivered  written  orders  directing 
the  warehouseman  to  deliver  the  wheat  to  the  bearer,  has  no  greater 
right»  as  agunst  the  warehouseman,  than  bis  vendor  had.  Bcbmm  v. 
Swari,  238. 

WABRANTT. 
See  Salbb. 

WATERa 

1.  OwNEuraiF  ov  Lahm  uFQir  Stream  Eetbnbs  OVHR  ns  BsD  to  the  BBiddle 
of  the  stream,  unleaa  dearly  confined  within  kaa  limita  by  the 
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the  gnnt;  and  the  oomplete  control  of  the  nae  of  sseh  Und  covered  with 
water  is  in  the  riparian  owner,  except  so  far  as  limited  and  qoalifled  by 
snch  rights  as  belong  to  the  pnblio  at  large,  to  the  naTigjttion,  and  snch 
other  nse,  if  any,  as  appertains  to  the  pnblio  oTer  the  water.  Ryan  v. 
Broum,  154. 

2.  Streams  only  Which  abs  Wbollt  within  Statb  abx  Eeterrsd  to  by 
article  18,  section  4,  of  the  Michigan  constitution  of  1850,  which  declarea 
that  ' '  no  navigable  stream  in  this  state  shall  be  either  bridged  or  dammed 
without  authority  from  the  board  of  supervisors  of  the  proper  county." 
Id. 

S.  Sault  Stb.  Mabie  Canal  Board  have  St7CH  Control  over  Canal  and 
its  Apfboaches  as  to  be  authorized  to  remove  such  obstructions  as  are 
uulawfttl;  but  they  have  no  such  judicial  authority  as  to  make  their 
finding  conclusive  upon  the  fact  of  illegality,  and  if  they  interfere  with 
private  rights,  they  act  at  their  peril,  and  are  responsible  for  their  con- 
duct.     Id, 

4.  Erections  bt  Riparian  Owners  in  Waters  whose  Beds  are  Pitblic 
Property  are  Unlawtux.,  not  becanse  they  are  nuisances,  in  the 
proper  sense  of  the  term,  but  because  they  are  encroaohments  pn  the 
public  domain;  but  where  the  o¥mership  is  private,  and  the  public  rights 
are  simply  easemonts  or  privileges,  the  owner  may  use  the  beds  as  ho 
pieaees,  so  long  as  it  does  not  injuriooalT  affset  the  pviblio  enjoyment; 
and  his  use  is  prima  /acie  lawful.     Id. 

ft.  Extent  to  Which  Private  Improvements  in  Natural  Watbrooitrsee 
IS  Compatible  with  Pubuo  Use  must  depend  upon  circumstances,  and 
always  be  a  question  of  fact.     Id. 

C  Right  ot  Public  for  Purposes  op  Kayioation  must  be  Appurtenant 
to  Ordinary  Means  op  Kavioation;  and  it  can,  therefore,  never  be 
unlawful  to  erect  such  wharves  and  landings  as  will  accommodate  all 
vessels  ordinarily  using  the  stream,  unless  there  are  some  exceptional 
circumstances  which  may  render  the  structures  improper.     Id. 

7.  Erections  in  River  at  Head  of  Navigation,  and  Serviceable  to  Navn 
OATioN,  do  not  Become  Unlawful  by  the  subsequent  opening  of  • 
canal,  which  is  in  no  sense  a  pcurt  of  the  river,  but  an  independent  water* 
way  connecting  the  river  above  the  falls  with  the  stream  below.     Id. 

8L  Riparian  Proprietors  in  Pennsylvaiha  take  to  ordinary  low-water 
mark  unaffected  by  drought.     Stover  v.  Jacks,  566. 

9.  Island  Cut  off  from  Mainland  by  Navigable  Stream  in  ordinary 

stages  of  low  water  cannot  be  added  to  the  land  of  an  adjacent  owner 
merely  because  in  very  dry  season  the  river  almost  disappears,  and  &• 
water  flows  over  the  intervening  dry,  sandy,  or  pebbly  bed.    Id. 

10.  What  Constitutes  Low-watui  Mark  of  navigable  streams  in  Pennsyl- 
vania must  be  determined  by  the  law  of  that  state,  and  not  by  the  law 
of  England  or  sister  states.    Id. 

IL  At  Common  Law,  only  Those  Streams  are  navigable  in  which  the  tide 
ebbs  and  flows;  as  to  them,  low  or  high  water  mark  is  decided  by  the 
ebb  and  flow  of  the  tide.  But  the  common  law  being  inapplicable  in 
Pennsylvania,  it  has  not  been  adopted.     Id. 

1%  Right  to  Take  Flsh  is  Profit  a  Prendre,  and  it  requires  for  its  use  and 
enjoyment  exclusive  occupancy  during  the  period  of  fishing,  and  implies 
the  right  to  fix  stakes  and  capstans  for  the  purpose  of  drawing  the  seine^ 
and  the  occupancy  of  the  bank  at  high  tide,  as  well  as  the  space  betweeo 
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high  and  low  water  mark,  as  far  as  may  be  necesaaiy  and  oanaL  T'tii^ 
cum  FUhmg  Co,  y.  Ccarier^  597. 

13.  Skveral  akd  Exclusiyx  Fishery  in  Navigable  Bjter  cannot  be  Ac- 
quired BT  Prescription,  in  Pennsylvania,  for  no  grant  could  hare  been 
made  to  support  the  right.     Id. 

14.  Proprietaries  or  PENNSTiiVANiA  and  New  Jersey  never  Owned  Bed 
or  Delaware  River,  but  their  respective  grants  extended  only  to  low- 
water  mark  on  either  side;  and  the  bed  of  the  river  and  the  river  itself 
remained  in  the  crown,  and  passed  by  force  of  the  Revolution  and  of 
the  treaty  of  peace  to  the  two  states,  to  be  owned  and  enjoyed  on  the 
same  principle  as  a  navigable  river  flowing  between  two  coterminous  na- 
tions.    Id. 

15.  Several  and  Exglusivs  Fishery  in  Delaware  River,  Oppoerrs  Any 
Part  op  Shore,  whether  by  right  of  title  to  the  soil,  or  derived  by 
grant  from  the  riparian  owner,  depends,  in  Pennsylvania^  upon  the  acts 
of  the  assembly  of  1804  and  1809;  and  no  such  fishery  can  be  established 
in  the  river  without  proving  a  compliance  with  those  acts.    Id* 

See  Public  Lahss. 

WAYa 

Under  Obant  op  Paibaos-wat,  "as  now  Laid  out,"  Owhie  op  Lah» 
over  Whioh  Way  Passes  oannut  Maintain  Gate  thsbeoh»  nor  can 
he  narrow  the  way  by  planting  posts  thesein.     Wtkh  v.  WUcox,  113^ 

WILM. 

1.  Will  Destroyed  by  Testator  EIihselp  in  his  Lipetdcb,  Actino  undeb 

Fraudulent  and  Undue  Inpluence,  is  a  will  "  fraudulently  destroyed," 
sad  may  be  admitted  to  probate  on  establishing  facts  showing  the  exist- 
ence and  due  execution  of  the  will,  and  its  destruction  by  reason  of  such 
improper  influence.     Voorhees  v.   VoorJieea,  458. 

2.  Words  op  Will,  in  their  Ordinary  Legal  Signification,  must  be  taken 

to  express  the  intention  of  the  testator,  unless  there  is  something  in  the 
will,  or  circumstances  dehors  it,  to  indicate  that  they  were  used  in  a 
different  sense,  and  all  the  circumstances  may  be  resorted  to  to  assist 
the  construction.     Hoopt*8  Appeal^  562. 

3.  Bequests  by  Will,  Gipts,  Grants,  or  Donations  obtained  from  the  ward 

by  the  guardian,  from  cestui  que  trust  by  trustee,  from  child  by  parent^ 
or  from  client  by  attorney,  are  watched  with  great  sad  jealous  scrutiny, 
and  generally  held  to  be  presumptively  void  and  obtained  through  undue 
influence.     Oartin  v.  WUUamSt  314. 

4.  Bequest  by  Will  prom  Ward  to  Guardian  is  presumed  void,  and  will 

not  be  allowed  to  stand  if  the  period  between  the  making  of  the  will 
and  the  coming  of  age  of  the  ward  is  short,  unless  it  is  shown  most 
satisfactorily,  and  beyond  a  reasonable  doubt,  that  there  exists  the  n^ 
most  good  faith  on  the  part  of  the  guardian.    Id, 

5.  Will  op  Ward  in  Favor  op  Guardian  Presumed  Invalid.  — Where  it 

appeared  that  the  devisee  had  been  appointed  the  guardian  of  the  testa- 
tor when  the  latter  was  a  child;  that  from  the  time  of  such  appoint- 
ment until  his  death  he  resided  in  the  family  of  the  guardian;  that  the 
latter  had  exclusive  control  and  management  of  his  estate,  sad  his  en- 
tire confidence;  that  just  prior  to  arriving  at  age,  a  settlement  was 
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had  between  them,  and  on  the  next  day  the  ward  made  his  will  in  favor 
of  the  guardian  and  his  family,  almost  totally  disinheriting  his  relatives; 
that  at  the  time  he  was  too  ill  to  attend  to  business,  and  showed  no  in- 
terest in  what  was  going  on,  and  about  a  month  afterwards  died,  —  it 
was  held  that  the  will  was  presumptively  void  and  the  burden  of  proving 
its  validity  upon  the  beneficiaries  under  it.     Id, 

6.  Bequvst  in  Will  bt  Boabding-sghool  Keeper  of  household  fumitore  will 

pass  all  such  articles  as  are  employed  for  the  comfort  or  convenience  of 
the  boarders,  as  well  as  those  used  by  members  of  the  testator's  family, 
or  by  guests  entertained  without  pay.     Hoope'a  Appeal^  562. 

7.  School-room  FcrRNmrnE  will  not  Pass  in  Will  of  a 'boarding-school 

ket^per  as  household  furniture,  though  the  testator  may  have  lived  in  one 
of  the  rooms  in  the  house  used  for  school  purposes.     Id, 

8.  Articles  of  Trade  in  Store  or  Shop  of  cabinet-maker,  upholsterer,  or 

other  tradesman  will  not  pass  in  his  will  as  household  furniture,  though 
he  may  have  lived  in  the  same  building,  and  the  same  rule  applies  to  a 
hotel-keeper  living  in  a  different  house.     Id, 

9.  Devise  ''to  the  Propagation  or  the  Gospel  in  Foreign  Lands**  is  Void 

for  uncertainty  in  the  devisee.     Carpenter  v.  MiUer,  744. 

10.  Skcond  Will  Inconsistent  with  First  Will,  Perfeot  in  its  Form 
AND  Execution,  but  incapable  of  operating  as  a  will  on' account  of  some 
circu instances  dehor$  the  instrument,  may  nevertheless  be  set  up  as  a  revo- 
cation of  the  first.     Id, 

11.  Rule  OF  Construction  when  Second  Will  is  Set  up  to  Revoke  First 

Will  is,  that  where  the  words  are  imperative,  though  inoperative  by 
reason  of  some  incapacity  in  the  devisee,  they  operate  a  revocation; 
and  where  the  words  are  precatory,  if  the  object  of  the  language  be  cer- 
tain and  definite,  the  words  are  considered  imperative,  creating  a  trust 
for  the  purpose  indicated,  and  operate  a  revocation.  But  whenever  the 
prior  dispositions  of  the  property  arc  complete,  and  the  words  are  preca- 
tory, and  their  object  uncertain  and  indefinite,  the  words  will  not  be 
held  to  create  a  trust  or  be  construed  to  revoke  a  former  will.     Id. 

12.  When  Terms  of  Limitation  in  Will  can  be  fairly  interpreted  to  mean 
* 'heirs'*  or  *' heirs  of  the  body,'*  an  estate  of  inheritance  will  be  pre- 
sumed to  have  been  intended  by  the  testator.     Dob&on  v.  DaU^  68G. 

13.  When  Intent  of  Testator  Seems  to  be  to  Limit  Estate  to  Heirs  of 
tlie  life  tenant,  no  matter  how  the  intent  is  expressed,  an  estate  of  in- 
heritance will  vest  in  the  life  tenant,  but  when  he  intends  to  vest  his 
estate  in  certain  persons,  though  they  may  be  the  same  as  the  heirs  at 
law,  the  life  estate  will  not  lie  eiJarged,  and  a  power  of  appointment, 
general  or  special,  will  not  change  the  rule.     Id. 

See  CO-TENANOT;  ESTTATn. 

WITNESSES. 

1.  Wmnas  Who  is  Purchasing  Wheat  with  Referbnob  to  Farticulab 
Market,  is  buying  and  selling  in  that  market,  and  is  kept  informed 
as  to  the  prices  by  circulars  and  correspondence,  is  competent  to  testify 
as  to  the  value  of  wheat  in  that  market.     BracheU  v.  EdgerUm,  211. 

t.  OBJEcnoN  to  Intbrrooatort  as  "Leading,"  being  to  Form  and  Man* 
NBB  in  which  the  question  was  put^  should  be  made  before  the  ornnmir 
sioner  by  whom  the  evidence  is  taken.    Smith  v.  Choke^  U. 
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S.  Wkkrs  Fmlmib  DacLAmAifnm  ov  Wmnn  amm  OmoiSD  vent  Pubfou 
ov  ImAOHMXirr,  the  witnan  nnut  be  fint  aeked  whettier  be  has  ever 
made  aiudi  ftiwlftmlfiinTi     ItL 

4.  WoMw  **  Qbioihal  OwHKBa,"  Df  PKiwytTUi  U  carpontigm  to  be  foamed, 

importiiig  that  no  profits  woold  be  added  to  prioaa  paid  for  their  landi 
on  aocoont  of  any  intermediate  party  between  it  and  the  preoedeat 
owners^  and  ezdading  the  idea  of  porchaae  at  epeonlatiTe  prioeai  are 
not  teima  ol  art^  aoienoe,  or  trader  reqoizing  the  aid  of  ezperta  to  ex- 
plain.   ifftmoMY.  FnleafiOtfaMrif.  Cbk,  028L 

5.  Refusal  to  Striks  oot  Evldkmcb  ov  LnrBBMSD  Wmnas  ia  not  error 

if  the  teatimony  waa  raoeived  without  objeetion.  Correotion  ahonid  be 
made  through  a  reqneat  to  eharge  the  juy  to  dinegard  the  eridenoe.    Id. 

6.  Fact  that  Wmms  u  Bvookbolmb  in  a  eea^any  to  wfaiah  plaintiff  ia 

indebted  doaa  not  lendw  him  ineompaAanft.  A  weditut^  may  be  a  wit* 
naaa  f or  hia  debtar.    Id. 


T 
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